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PREFACE. 


The title of this voluKie sufficiently explains its ob- 
ject, which is not to write a treatise upon 
deiute, a subject which would require far more time and 
study thain l, could? hope to bestow on it ; but to fur- 
nish judges, practitioner^ fend students, with some aids 
on those topics of law which are* of the most ordinary 
occurrence in forensic practice. 

It is not even attempted here to write a complete or 
exhaustive essay upon any of the subjects selected for illus- 
tration. The time ^ will doubtless come when, India will 
be supphed with a set of Text-books written for her 
•ospeci’al use, and adapted to her wants and conditions ; 
and indeed a coimnission has been appointed in England to 
(.ligcst a Code of Civil Law applicable to all India, an 
undcrtaldug which I humbly concieve will prove Opus 
lleroicmn: but until tliat task shall have been perform- 
ed, it is perhaps not out of place to endeavour to bring 
together, within a reasonable compass, so much of the 
learning of the English Law, as may afford a ratio deci- 
dendi oil many of the points which are constaTitly arising 
in the progrcBS of litigation- Text-books are very expon- 
sivo, and contain much that is not applicable to law 
and practice in India ; while Beports arc almost, if not 
entirely, beyund the roach of the Indian Legal profes- 
sion. Hence in tlie present work I have quoted at length 
the passages from the various judgments which throw 
light upon the subject under discussion, instead of 



IV 


PREFACE. 


barely referring to the books in which the cases are 
contained. It is to be hoped that those who can af- 
ford it, win supply themselves with the books I have 
specified in the Preface to the Law of Evidence ; and 
if in addition, the Jurist or Weekly Reporter be re- 
gularly taken in, new cases upon the subjects in this 
volume may be usefully noted up : so that each Topic 
may be regarded as a nucleus around which to collect 
the products of future study and research. Many ad- 
ditonal Topics might have been selected, conveying in- 
formation very requisite for the Indian Lawyer. But 
a limit must be drawn somewhere ; and a reference 
'to the general Index will show that there is so much 
general instruction imparted, that he who fairly masters 
the contents of this volume wiU be at least 'par negoti- 
is on many points of Law ; and it is my hope that this 
vdiume may be made the text-book for examination in ge- 
neral Law^. and Equity, at any rate '' until substantive 
treatises, such as I have above referred to, or a Code of 
Substantive Civil Law with ample commentaries, shall " 
take its place. 

I have spared no pains in making this volume accu- 
rate and reliable ; and I am much indebted to the kind- 
ness of Mr. Branson, who supervised the greater part of 
the sheets as they passed through the Press, and add- 
ed many very recent cases and valuable notes. His 
name will be a sufficient guarantee for the value of 
his contributions; The work cannot be free from imper- 
fections, which may be remedied in any future edi- 
tion, if they should be pointed out; and I trust here- 
after to be able to add both to the number of Topics, 
and to the illustrations of those already in print. But 
should I not be able to accomplish this, it is a satis- 
faction to think that Legal Education has received such 
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an impetus in this Presidency, and indeed in India at 
large, that there will be henceforth no want of legal writers ; 
since the demand for legal knowledge is ever growing more 
and more peremptory. Younger men are stepping for- 
ward ; and if I should do no more, I trust I am not 
presumptuous in expressing a hope, that I may be deem- 
ed, in the contributions which I have made to the Li- 
brary of the Indian Lawyer, to have partly discharged 
that duty which Lord Coke says, every Lawyer owes 
to his Profession. 

Madeas, 

1st May, 1862. 


JOHN BEUCE NOETON. 
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TOPICS OF JUEISPEUDENGE, 

OE 

AIDS TO THE OFFICE OF THE INDIAN JUDGE. 


TOPIC THE FIRST. 

A FEW WORDS ON EQUITY. 

In omnibus quidem, maxime iamen in jure cequitas aequenda sU. — Paulus., 

§ 1. The Regulations direct the Judges to administer justice in 
cases not expressly provided for by Law, "according to Equity and 
good conscience;” but no guide has been afforded towards ascertain- 
ing what Equity reallf *is ; every man is left to the de'rices of hisi 
own imagination, and to give a decision, which, according to his 
light, meets the wants of each particular case, without any reference 
to general principles of jurisprudence. Scarcely any instruction has 
been given hitherto, specially qualifying any members of the Civil 
Service for the judgment seat. The Law of Evidence, which pervades 
and overrides every inquiry that comes before the Courts, be its 
subject-matter what it may, has only lately been expounded ; tlie 
occupants of the Bench have not enjoyed the advantages of experi- 
ence at the Bar; of late years, the Registrarship, the only office which 
offered a chance of preliminary education, has been abolished, ex- 
cept in the Sudder Court ; men are taken from the Revenue de- 
partment -and placed at once upon the supreme judgment seat in 
a district, their previous duties as Magistrates being thought a 
sufficient guaranty of their fitness for the judicial office, without 
respect either to their natural aptitude '' for the ; administration of 
the law, or to the amount"^ of practical knowledge which they may 
have acquired. Some few, from a natural turn for jurisprudential 
studies, may have endeavoured; private reading, to supply their 
unaVoidahl" deficiencies; but stiff hafe neither a tutor to explain, 
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tSome attemjtis have been made of late years to remedy 
tii» unfavorable state of thmgs. Reports of all the Civil Courte 
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^ “COMMOS; SENSE.” 3 

tudo to the most ignorant, or the most incompetent ; to the idlest 
or the most hasty; to pass whatever decision he pleases in every 
individual case; supersedes all necessity for study.; and admits of 
such arbitrary differences, that not only may the same Law receive 
entirely contradictory constructions in neighbouring jurisdictions, but 
the same Judge to-tnorrow may overrule his own decision of tp-day, 
in consimili oasu, where the case before him is on all fours with 
its predecessor. 

§ 5. The fallacy of the “ Common Sense” argument scarcely de- 
serves exposure. “ Common Sense” is not thought a sufficient rule 
and instructor in other arts or sciences. Men do not make hats or 
shoes by the dictates of “ Common Sense,” but are put to a length- 
ened apprenticeship, frequently the Common Sense of an instruct- 
ed man is opposed to that of an uninstructed. The Commou Sense 
of a sailor teaches him to seek the amplest sea room in a storm : 
the Common Sense of a landsman would induce him to hug even 
a lee-shore in a tempest. The " Common Sense,” which alone is 
a safe guide, is that sense or conclusion, at which the whole, or the 
majority of a body of men, duly . qualified on any given subjfibt, 

have come to upon fhat particular subject. Thus, each instructed 

Judge goes by the “ Common Sense" of all or many Judges ; or in 
other words, of mjn who liave made the law their study. In tliat 
signification it corresponds to the ‘ eomtmcnis’ or ‘ eiviHs’ of the Latin 
language.* But in the ordinary vague signification, the term stands 
simply for that faculty of reason which is common to man, as dis- 
tinguished from brutes, without any reference to its peculiar character 

in the case of the individual, who may be but a little above an 

idiot, or but “ a little lower than the angels.” And again though the 
faculty may be jnfinite, it may be in the particular case uncultivated, 
or trained to the highest pitch. In a word, as has been wisely and 
wittily observed on a question of this sort ; It depends whose common 
sense it ts. Mr. George Norton, late Advocate General of Madras, 
in his Rvdimentads, writes thus to the purpose. 

“ But, further, it is very common to find, amemg. tlie most enlight- 
ened and best governed nations, those who undervalue the rules of Law 

* In this Bignifimt'ion it is ttsed in Tenjraon’s woUe ballad ‘ laxtolejr Ilall.’ 

« In tlie Purliament of the fedcratiou of the world j 

There the ernmnon seme ol saost ^haU hold a fearful realm ia awe, 

A»d thekmdly earth shall slumber; laptin iinivmal Law.’ 
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according to which justice is administered ; making continual appeals to 
reason and common sense ; as though .all forms and requisitions of such 
rules , should be set aside when the Judge’s natural uninstruoted sense 
could suggest a different view of the case, or a different course of arriving 
at that view; and as though all such forms and requisitions were but 
so many wliims and fancies invented for the purpose of shackling the 
efforts of a free understanding ; such notions, however prevalent, are in 
truth too shallow to deserve refutation. We may assuredly declare that 
the universal experience of mankind throughout all countries, independently 
of what our reflective reason would explain, has shown that a people’s 
prosperity must entirely depend on the certainty and merit ofttheir rules 
for the administration of Justice between man and man. Those who are 
versed in such laws, who watch and see their operation, who best can ob- 
serve how peace and security are preserved thereby, can show forth the 
grounds and reasonableness of the general rules by%hich they are guided. 

"But such as prefer the irapressions of what they call plain and com*' 
mon sense (but by which they can only mean their own understanding) are 
impatient of the restraint of set rules, the meaning and application of 
which they do not comprehend, they are averse to the trouble which 
a ^tud%us examinatrdti of them would impose — and they are mortified 
af'eVery e^qposnre of the errors which their unguided impressions betray 
ihete- into. if ignorance begets a plain bcdflness of decision in an 
aAitrary Judge, it perplexes aud renders helpless one who is constrained 
to adjudicate according to Law. 

‘‘In no portion of the civilized world are the rules .of Justice so un* 
certain, so obscure, and so contradictory as in India, aud it justice is * 
not worse administered there, it is owing rather to the integrity of its 
functionaries than to any merit of Indian Law. It has been said a<i 
Ii^iam Judge of great experience and learning, that ‘there is searoe a 
of Hindoo Law which .may not be afiSrmed, and also denied, 
upo^ aut|^^^ of some book.’ It may be well thereforfe' to pass in 
review some of the more obvious mischiefs arising fromHhe want of cer-* 
tain and clear rules for the administration of Justice. 


“If judgments shall be given according to the individuals sense of 
what is just, for want of any plain and sure guide in the admitted Law, 
how could any man distinguish between what was the Judge’s real 
^^at was just, had what was his mere caprice and feeling P 

sense, or caprice, or personal feeling, was tbh of 

If/ who could say, that any judgment was Was wrong? 


For thfere 
was as good ai 
of right, the ju 


r be no guide. Every man might' ^ Ms own 
e’ bt ahtkhcr^every man aiisribe to his'tt^se 

his '6#- pas- 
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sions ; and tliere could be no check against corruption.. No man could 
feel, nor could he in reality be, safe in his person or his property. ‘ Let 
any one inquire what powers the Hindoo king, or even the Hindoo Brah"* 
min possesses, over the persons of others, and he would seek to define 
them in vain* The power of the king is absolute and uncontrollable, 
he is a powerful divinity, but he is directed to act on advice, and ge- 
nerally through the ministration, of the Brahmins, a ‘ divinity in the 
human form’ : his first and main duty is * to inflict punishment accord- 
ing to the Shasters.’ How then do the Shasters direct punishment to 
be inflicted, by what rules aud for what specific criminal acts? Aud 
how does the Brahmin contribute his advice, and execute his office? 

‘ If a blow, attended with much pain, be given to human creatures or 
cattle, the king shall inflict on the striker a punishment as heavy as 
the presumed suffering t’ * A Goldsmith who commits fraud the king 
shall order to be cut piece-meal with razors/ " Bobbers who break a 
wall, or steal in the night, the king shall 3ut off their hands, and trans- * 
> fix them with a stake/ * If a man steal a horse of small account, 

the Magistrate shall cut off one hand and one foot, if any small animal, 

exclusive of a cat or weasel, the Magistrate shall cut off half his foot,’ 

&c. &c, ‘ A Brahmin is a powerful divinity, whether learned or igno- 

rant.’ * He need not complain to the king of any injury, even by*his 
own power he may clftiatise those who injure him/ * Foa ill language 
to. a Biahmin the Soodra must have a red hot iron style, ten fingers 

long, thrust into his mouth *, for offering a Brahmin instruction, hot oil 
must be poured into his mouth and ears; for sitting on a Brahmin’s 
carpet he shall be liable to have his buttock cut off.* * But a Brah- 
min himself shall neither lose his property, nor be huit in bis perm, 
althotigh he commits all possible crimes/ ‘ Whatever orders the Brah- 
mins shall issue conformably with the Shasters, the li^agistrate shall 
execute/ (Tide Laws of Menu). Let any one examine the institutes 

of Menu to ascertain when and how a Hindoo son becomes incapable 

inheritance. will read of ‘those distinguished by scifence and 
goW conduct being allowed to take a greater share*— but, among those 
from any inheritance at all, are enumerated /*lpSi, 
blind, d^^a^efod with any incurable disease (as, amcm^ Others, 
dysentery), have no principle of religion, those wife tost the 

use of a Umb/ ftm that such general indiSorim^P' as this, 

fo say nothing of u^u^tice p the ap- 
plication of such Laws mere ^ What a fertile 

source of dispute is or nc^ of a Mindoo to bequeath ! 

What are the rights of undivided, and of divided families? 

“Thus a v^ue andt obscute,?t^, together with the peeuliarity, temd 
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variety of irrational customs in different castes, confounds the most 
vital interests in uncei’tainty, and arbitrary constructions must^ supersede 
all regularity in judgments. In such a state of things no certainty 
jof legal advice is attainable, and where no rights can certainly be 
? known, there can be no end of litigation. Industry, the fountain of 
' wealth, becomes dried up in the barrenness of insecurity of posseasions^j 
The people who do not see, or who do not heed, such evils as these 
must be content to live in poverty and dependence, as herds obedient 
to the voice of their master. What right in another to respect, and 
what right of his own to claim, no man can surely know, what act 
under what penalty to refrain from, what duty to undertake, no man 
jean learn. If the trumpet give an uncertain sodnd, who shall prepare 
liimself for- the battle? Those Laws, therefore, are best which leave 
[least within the breast of the Judge. And a Judge, to be truly such, 
is not one who is merely sagacious in discernment, and imbued with a 
'sincere and upright sense of Che principles of justice; dui one toho iz 
learned in definite Laws, IFor he is the best Judge who leaves the 
least to himself.” 

§ 6. Tlie fallacy of maintaining that the patriarchal'^ system, such 
as Obtains in Ind^, is best fitted for the Natives, consists in this, that 
‘we mistake ^hat is at best the less of two evijg for perfection itself. 
The speed and simplicity of a system of administering justice, un* 
Mtered by the complex and highly technical provisions of our Begu- 
lations,^*> is in itself a great boon to the Natives, who have a say* 


iz) Oae of the most common topics of vituperation in vogne with those who delight in running 
down a system they do not understand, is to inveigh against the technicality of the English Law. 
My own testimony as to the highly technical system of procedure in the Company’s Courts might be 
open to suspicion ; though I do not hesitate to record my opinion, that while Lega! refhrmhas been 
durbag the last twenty years employed iu simpli^ing the practice of Bngdbh Law, the same 
has been employei 1^7 ^be Judicial authorities in India, in huildis^ up one of the most highly ar^ 
ficial and teehuical systems the world ever saw, A witness examiaed before Mr. Ewari’s Committee 
calls it a heap of techfealities ; hut as he was a planter, it may be more satlsikctory to vouch the 
evidence of a Civilian., Mr. Lushington of the Bengal Civil Service, examined before the House 
of Lords’ Committee on Slst April 1863, thus speaks of the Mofussil system in answer to questiou 
4ilfl3, Will you state what are the principal defects to which you allude P 
** The principal defect, and the one which has attracted my atteutiou more than any other, a 
l^pahle disposition on the part of the Superior Courts, the Company’s Courts, to eacourage teohiri- 
wMet.;^' It is of the utmdit importance in a country lika India, that a simple manner df transacting 
’ obtaining judicial decisions should be observed. Instead of lltl grriitrilmxt 
of many Judges, is to follow the precedents of Euglt8kJbei^.whe^^ t hfy can 
learn thfpi, them upon the Natives, who ajm particularly av|pe them.’* 

I observe who have written on the subject of tU Eebellion coinri^ .b» 

coademnins the system, Vat it i« ob8emble th&t tSie Hi«dy 'of ono md sil poin^ 

to the introtoetiOT of -ftwiijoi 
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ing that " speedy injustice is better than tardy justice and as 
the administrators have been ordinarily selected in the non-regula- 
tion provinces, on account of peculiar qualifications, and are no doubt 
actuated by a sincere desire to do justice, in the aggregate satisfac- 
tion have been obtained, though it is open to doubt; for silence 
does not always betoken consent ; and any simplification of pro- 
cedure in our settled districts will be a boon to the people at large.' 
But will any man say that a system of procedure, however simple, 
obviates the expediency of having trained Judges : that a » patriarchal” 
Judge, who had pondered the principles of jurisprudence, would not 
be more efficient, thaw a young officer taien hot-foot from his regi- 
ment, and left to wade through litigation as best he might P The 
truth is, that, with regard to proeedwe, the more nearly a system 
can be reduced to this “patriarchal” form, that is to say, that it 
shall be untechnical, cheap,, speedy, and ’brought home to each man’s' 
door, the better for mankind. The fallacy is, to push this argu- 
ment beyond its legitimate length, and to transfer its application 
from the quality of the Laws, to the qualifications of the adminis- 
trators of the Laws, where it has no applicability j to argue, Jhat 
became the simpler ^ system of adjective procedure is^ the better 
it is; , therefore, the 'distribution of substantive justice between 
man and man requires no -especial qualifications in the Judge. The 
ruder the state of society, the simpler of course will be ^e rules 
of positive Law j but still Equity lies at the bottom of mm 
those few simple laws, which were in the first instance nothing but 
so many decisions according to natural Equity, which precedes Law; 
and as civilization advances, day by day do the relations of man- 
kind become more complex and artificial ; distinctions between rights, 
and r^arding property, more nice and numerous ; and the neoes- 
l^yrof u paramount and overruling Equity, more apparent ; but as- 
in the proportion that advancing Society renders the Laws 
complicated, the more delicate become .thef'h^r- 
ations of jjTjadge, the more all-absorbing and isola^irhis func- 
tions. But ^^' the ruder stages of society, ^r»a^ fern the 
earliest, . the very*^^ii<^,,qf positwe 

ders an acquaintance- fuudaiMiltal pf Equity, and 

Jurisprudence imperatitNsrtifti : indispem fw in such a Stale 
of things, closely resembling that whiob now "obtains in India, the 
very absence of definite rules throwu the Judge necessarily 
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upon the universal principles of jurisprudence, or on the particu- 
lar dictation of his own uninstructed reason for a guide to his 
decision. 

TaeUuSf in that fine passage in which he traces the origin and 
history of the Law,^^^ points out this gradual change from simpli- 
city to complicity. 

** Vetustissimi mortalium, nulla adhuc mal^ libidiue, sine probro, scelere, 
eQ<jue sine poena aut coercitionibus dgebant : neque prsemiis opus erat, 
cum honesta suopte ingenio peterentur; et ubi nihil contra morem cuper- 
ent, nihil per metum vetabantur. At postquam |xui sequalitas, et pro 
modestia ac pudore, ambitio et vis incedebat ; provenere dominationes ; mul- 
tosque apud populos seternum mansere. Quidam statim, ant postquam 
regum pertsesum, leges maluerunt. Has primo, rudibus hominum animis, 
simplices erant. Maximeque f^ma celebravit Cretensium, quas Minos ; 
Spartanorum, quas Lycui’gus ; ae mox Atheniensibus qusesitiores jam et 
plures Solon perscripsit.* Nobis Bbmulus, ut libitum, imperitaverat : deiu 
Niima religionibus et divino jure populum devinxit ; repertaque quaedam 
a Tullo et Auco ; sed prmcipuus Servius Tullius sanctor legum fuit, 
quQKS etiam reges obtemperarent. 

" Pulso Tarquinio, adversum patrum factiones^ <^multa populus paravit 
tuendse libertatiSj et firmandae concordise : creatique decemviri, et accitis 
quse usquam egregia, compositse duodecim tabulae, finis aequi juris : nam 
secutse leges, etsi aliquando in maleficos ex delicto, ssepius tamen dis- 
sensione ordinum et apiscendi inlicitos honores, aut pellendi claros vios, 
aliaque ob prava, per vim latae sunt.’^ 


The historian Millf after pointing out very philosophically the fad* 
. lacy ;hid under the distinction usually drawn between the sum- 
mary^V and "regular” methods of procedure/^^^ has the follow- 
ing striking observations on the , peculiar position of the Indian 
Judge. 


Well to perform the service of a Judge, skilfully to extract, and wise- 
ly to estimate every article of a complicated mass of evidence, not only 
peculiar experience, and that acuteness and dexterity, which are acquired 
by habitual practice, are of the greatest importance, but also ah en- 
acquaintance with those general principles regarding law and the 
of Justice, which have their foundation in the general laws 
of huihanf and which ought to run through hnd form the grqttmi- 


(S) AnnaliumlE, 1 ch. ^6. 


(<?) Book VL clu 6, 
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work of tie laws of all nations. In a situation where the body of law 
is complete, and wdl adapted to its ends, the absolute necessity is not 
so great for this species of knowledge in the Judge, because he has rules 
for his guidance in every thing. He has few rules for his guidance in 
India, where every Judge must, in a great measure, be the rule to him- 
self. Here, it is evident, he has the greatest possible occasion for the 
guidance of those general principles, which an enlightened education alone 
can give* The youth who is destined to the great and delicate duties 
of a Judge, in India, cannot be too carefully disciplined in that philoso- 
pby which gives the best insight into the principles of human nature; 
which most completely teaches the ends which the administration of jus- 
tice has it in view to accomplish, and the means whidi are best adapt- 
ed to the ends. This tort of education is of importance not only for 
imparting a knowledge, to the youths who become Judges, of what ought 
to be done ; but for imparting to them a love for the ends of justice ; 
and thus creating a grand set of motives for ensuring the performance 
of what ought to be done. If those, on, whom the legislation for In- 
dia depends are in earnest for the establishment of a good administra- 
tion of justice, a good education for Judges is one of the first reforms 
they will undertake. This reform, too, will be without difficulty j be- 
cause all that is wanting is a good choice of means.” ^ 

But I know not vifjiere the whole matter is better Jaid down 
than in Norton’s Rudimentals, where he writes as follows s — 

• “ Among a savage people, without any form of constitational Govern- 
ment, among whom there exist but few riglrts of property, and the only* 
personal iiijury to be provided against is corporal violsnoe, the rules of 
justice, are necessarily very scanty. Under a despotic Goveransenf^, wherai 
arbitraay^ will decides all rights, and prononnoes uprm all wrongs, the laws 
may, also, be simple and few^— for under sacb a Govemm^.no: nem' can 
claiffl any thing as surely and independently his own; and every man is 
e^ljOsse^., to suffer without possibility of redress what some other may 
|6 inflioih But under constitutional Governments, and among a- 
p^l^^ahonndiug in all the commodities and wealth which go to make. apt. 
the, in^^c8|,,^d enjoyments of civilized life, the ease is ■ very dif||we^ 
Among we must hear of property in land, and ' tl)jCt,,||tf(»»' 
modificati(Jtti^^®ph, property— of property in an infinitOi.! and 

'Variety of gofill|^l^i^P!^tS"and ' suooesaoonsrf-of .tiai^|||^...cdinnyasee8 
and. contracts— of dii^p|^''^ib;'.rank du^^ 

tions b rights and privS^|(^^j;,.,lJi^er the life and tho' 

liberty <iof thn subject is, and.bis riighWi&f ptbperty hdid sa»r^;' 

no man cgn b^ dep/ivedi of mtihaciwMkOUt ; careful and regulated inqtiiqiF; 
and without the > fullest means afforded o£ defoima* Hence, ammtg’frea and 

. a . . ■ 
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civilized natioDs, the laws and rules of justice cease to be obvious to 
every man’s plain uninstructed understanding, or to be dependent on his 
uncontrolled discretion; they become multiplied in proportion to the 
amount and variety of rights,, and to their progress in freedom and wealth. 
The knowledge of the law necessarily becomes an object of laborious 
study — for the Judge who must decide, and he who would be an adviser 
or practitioner in the law must perform his task, not according to their 
own crude Uninformed notions of what is right and wrong, but from the 
suggestions * of a mind stored with a vast mass of distinct rules, and 
with an insight into the principles on which those ndes are founded, 
and also with a capacity to apply these rules and principles to the 
infinite variety of circumstances, which in the dgalmgs of mankind give 
occasion to contest and doubt.” 


** It is the common complaint of the vulgar, and of such as do not 
weigh such considerations as these, that the administration of justice ac-^ 
cording to systematic law, iar tedious, troublesome, and expensive. Such 
complaints do not arise among barbarous and misgoverned nations — for 
where there is little property, or where the greater share of it is mono- 
polized by the ruler himself or his favorites and supporters, and despo- 
tic power orders every thing, there is little occasion for litigation, or suits, 
and wrangling. But these complaints prevail most where the rights of the 
people are ^ost numerous and various, and the rules for their 


support against violations are most cautious and precise. In other words 
they prevail most in proportion to the prosperity, wealth, and civiliza- 
tion of the people among whom they arise. But, if all these rules and 
forms of justice, leading as they • do to harassing delays, trouble, and ex- 
pense, as well in the establishment as in the defence of rights— are con- 
sidered with the relation they bear to the security of property and of 
the person, and to the degi-ee of freedom enjoyed by the subject under 
a ,\^e,an,d' liberal Government, they will be found to constitute the nt«ses- 


result^ and the price which must.be paid for such sectoHty and free- 
dom,. on which the prosperity and wealth of a nation must depend. The 
ordinary and unreflecting portion of mankind, who view with a par- 
tial eye their: own .interests, and their claims or wrongs when they hap- 
pen, to be contested or denied, are. impatient at all restraints upon a 
speedy decision, and at all forms which stand between them and what they 
Justice. But, it should be recollected, that these same foriV^ W 
them so irksome and inexpedieid in wh^ 
view may erroneously appear to be pl(ite"aild aitaple, are 
tjie, sa|pw^^;^m5t such as may be put forward ' . the ‘ crafty* 

disboaest, la^j^Uftoleetiojii^fainst judgments giv®**. ao^srding 

rule of rigb^ 'lHiKe^rdinfiftr^were. w wilful' disoreftbif; ' If 
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we en(j,uife aiuoDg what nations the course of judicial decision is the 
most speedy, cheap, and conclusive, we shall assuredly discover it among 
those lawless tribes who 'remain nearest to the state of nature, or among 
those nations, in. which the bulk of the people are little better than slaves. 
Whether in the horde of Tartar savages, amongst whom property has scarce 
a name, or under the most ancient Mussulman Governments where the 
word of the Prince or Magistrate is the inflexible law, every matter of 
dispute is quickly and finally settled. The Judge decides as he pleases 

he is guided by no rules — and he is swayed by no responsibility. It 

is indifferent to him how he decides, so that he determines the case, 
and obedience is equally and peremptorily exacted, let the decision be 
what it may. To desire such a measure, and such a course, of cheap 
and speedy justice, is fo desire such a condition of the people as can 
alone admit of it. It is to desire that there should be but few rights, 
and a small amount of property to decide about— it is to desire politi- 
cal slavery rather than liberty — and that right and wrong should become 
mere matter of chance.” 

§ 7. Formidable as are the error.s into which the Judges of the 
Company have fallen, their difficulties are at least as formidable 
as their errors. The wonder is, not that they have done ^so 
badly ; but they shoujd have done no worse ; and nothing but a 
conscientious determinaiion . to do right, and to discharge their 
duty according to the best of their abilitia, can have prevent- 
ed the administration of justice in the Company’s, Courts from 
long since having become an MoltffMe evil to the people of the 
country. 

§ 8. It is my hope, my desire, and my endeavour, by this pre- 
sent undertaking to open to the Indian Judges ame of those uni- 
vw»al principla which lie at the foundation of all Law ; a know- 
of which at least lends an aid to the science of legal' 
jus&#^ puts the possessor on the track of those sourda 
of which he must search thoroughly for liims^, 1| 

his aim ^\^|^5ome a really deep master of the Lw wh^ lie 
professes to ae^^yfeg. in performance of t^e w|kch I 

have undertaken, ,l^^^ .i^opted the pla^ ^ illustra- 
tions and striking 'M^^|^|; .the head Mardms^ 

because experience has\,^mt;ip|e, tliat it is .;thvppgh. the epigrai^- 
matic brevity, the pith, Maxims^ that- genera|j.,,pi;^ 

ciples are most easily and sur6lyvyip4at«d..03a the meuaoiiyu sibif 
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serve too as nuclei, round which each inan may gather for him- 
self the results of his own research and practice. 

§ 9. These maxims are scattered through the Reports of English 
Law, Common Law and Equity : but they are for the most part 
drawn from the Roman Civil Law, that vast repertory of juris- 
prudence; and indeed the student of our isarly English jurispru- 
dent, Bracton, will be surprized to find how very largely the 
principles of the Roman Law enter into even the Common Iiaw 
of England, The Law student of the present day has a compara- 
tively easy task before him. His predecessors had to wade through 
volumes of black letter learning and dry reports ; he had to make 
his own commonplace book ; and the study of the Law has been 
compared to eating saw dust without butter ; but though the area 
of Law has increased with years, and for every volume of reports 
formerly to be studied, there- are . now ten, yet excellent text-books 
have been compiled on all the leading subjects of the Law ; Lec- 
tures have been instituted in our Inns of Court : a more liberal 
tone has been given to forensic studies, and the riches of the Civil 
Law have been opened up and fireely commented on. The publica- 
tions by the late Mr. Join Smith of his Leading Cases in Com- 
mon Law, was an epoch in legal history ; since which, the most 
compendious method which he then displayed, of conveying vast 
legal learning to the profession and the public, has been ably fol- 
lowed up. We have " Leading Cases” with ample notes, after the 
same model, in Equity, and also on conveyancing and real pro- 
perty Law. We are promised a similar contribution with reference 
to Mercantile Law. The labours of the American Jurist SiTory 
have furnished us with a valuable series of text-bobkh oh soine of 
the most important topics of the Law; the commentaries 6f Btacl:- 
stone, ff not rewritten, have been adapted and brought down to 
the exigencies’ of the present day : and the division of labour, neces- 
sitated throughout' the prbfesdioh by the ever-increasing superficies 
over which legal learning is accumulating, has led to the publiaa- 
tion of special works upon special subjects, which vastly 
ihst ^iqwches both of the professional practitioner and ;|thb 
tvhllhilih^, are not abhorrent even to the , general exced* 

lent iihia6es|ion of the narrow education of our ]^»ietical Enig^li 
Barristers IP^vea by Mr. (Mtty which ^bws how dintttttsratited 
may be the bfchahferencB of ' each mamV vsisn ; and how it he* 
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comes the Jurist to carry his reseiarches into all the departments of 
the Law which mutually reflect light upon one another. 

‘‘ Eecently, a common law barrister, very eminent for his legal attmn- 
ments, sound opinions, and great practice, advised that there was no re- 
meiff idKiitever against a married woman, who, having a considerable sepa- 
rate estate, had joined with her husband in a promissory note for ^6002. 
for debt of her husband; because he was of opinion that the con- 
tract of a married woman is absolutely void, and referred to a decision 
to that effect, viz. Marshall v. 'Rutton, 8 Term Rep. 645, he not know- 
ing, or forgetting, timt, in Rqxdty, under* such oiroumstances, payment might 
have been enforced out of the separate estate • {Bullpen y. Clarke, 17 
Ves, jun. 366 ; Eulme v. Tenant, 1 Bro* P. C. 16 ; Stewart v. Zord 
Kirhcall, 3 Madd. Rep, 387. Binyham v. Jo7ies, at Rolls, 188^ ; Chitty 
on Bills, 8th ed. 791 ; Meld Bowie, 4 Russ. Rep. 112). And after- 
wards, a very eminent counsel, equally erroneously, advised, in the 

same case, that the remedy was only in Equity, although it appeared up- 
on the face of the case, as tUn stated,’* i\\hi, after the death of her hus- 
band, the wife had promised to pay, in consideration of forbearaneei and 
upon which promise she might have been arrested and smd at law. {Lee 
V. Muggeridge, 6 Taunt. Rep. 36 ; and Littlefield, v. 8hee, 2 B. & Adolp. 
811). If the common law oounsel had properly advised proceeding» in 
Equity, or if the Equiy 430 unsdl had advised proceedings by wrest at law, 
upon the promise, after the death of the iJusband, the whole debt would 
have been paid. But* upon this latter opinion, a bill in Chancery was 
filed, and so much time elapsed before decree, that a great part of the 
property was dissipated, and the wife * escaped, with the residue, into 
and the creditor thus wholly lost 1m debt, which would have been 
recovered if proper proceedings had been adopted in the first or even 
second instance. This is one of the mmerbm oa^s, altnost daily oc- 
curring, illustrative of the consequences of the want of,' at least, t general 
knowledge of eoerg branch of 

Jphere are seireral excellent coUeetions of Maxims; Bdcon% Nofe, 
and.?G|l:|en5 ; but Mr* Sraome has conferred a signal benefit upon^ ^ 
legai by his excellent Treatise on LawMaxi|^^ we 

more has iltettated with much 

I'earnihg.' rv . - , 

. § lOi gea8^,^(W<a» 

be founded upon aie but the 

r— : — ' .. ■ vtrn- " 

{i) Oencnl Bractiois «f tit« Im, Vol, I. Bjrf. Tiii, Not# *»., 
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MISTAKEN NOTIONS GONCEKNINO EQXJITY* 


general declaration^ II faut chm avouer^^^ aays ManiesquieUi “ ck^ 
mj^porU Eqmte mieriewes a la loi podlive qui les If 

we assume that tlie patriarchal was the earliest form of civilised 
society, the decisions, which the head ,of the family or tribe pro- 
nounced, were but. so many isolated applications of the universal 
Equity to the actual occurrences before them. Each of these, 
written down, or remembered traditionarily, would be a rule, prece- 
dent, or Law, for similar cases. When, however, in a more advanced 
slate of Society; the Legislature promulgated written Laws, these, 
from the very necessity of the case, were general; for they were 
the application of finite rules to infinite circumstances. Hence, by 
their very generality, the Laws might work hardship in special 
cases, and here Equity came in to temper the otherwise harsli 
operation of the general Laws. 

,§ IL In England, the jurisdiction of the Common Law and Equity 
tribunals became accidentally totally distinct and separate. With re- 
ference to the Laws of our own country, we use the term Equity 
in a very restricted and very technical sense ; it is almost synony- 
mour with the working of our Chancery Courts, and it is from the 
dedT^bns of these Courts that I shall principally draw my princi- 
ples of Equity, and my illustrations^^. But it'^musfe be understood, 
that in attempting to show some of the fundamental principles of^ 
Equity, I am not striving to introduce into India the working of 
English Chancery Courts, or to restrict the Courts of this country 
to their technical system, or to assimilate the Courts of the two 
countries. I am striving to explain those principles which must 
guide the decisions of all Equitable tribunals, be. their locality what 
whether the matter for decision be pf civil or 
nal nature; provided for by the, express written Law of &e land, 
or based pn . immemorial, unwritten, custom ; or apparently altoge- 
ther unprovided fqr, and a w inUgra, or primes impreesionis. 

§ 13. It k not only in India that the character of Equity has been 
misapprehended. The province of Equity has been much miaander-f 
stood even by the sages of the Common Law in England, who^havO 
vague, varying, and wanting in umfymi|fi yd as- 

' (tf) Esprifc de I^is. L. n 0: 1. . 

' otT ^des lois fdtes, ily avait des rapports de justice pc4^btt f Bire qtti u’y a rkfi 

de juste ul ^ ro^ui^^fee gu,* ordonneut ou depeudeat lea loia positive, o’^est dire a^^avaat 
edfc tracd de cwcM, is the retteo5^ m wMch' he 

conclusiou iu the text. ’ ' ' 
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safted it to te the mepe expreMion of the consoieaice of the Chan- 
cellor or Keeper of the Seals for the time beittg. 'Ihiis in Selden’s 
Table Talk we find the following extraordinary passage.t/^ 

“ Equity is a rogaish thing ; For Law we have a measure, know 
what -to tru^ 'to; Eqvdty is according to the conscience of him that is 
Chancellor, and as that is larger or narrower, so is Equity. ’Tis all 
one, as if they should make the standard for the measure, a Chancel- 
lor’s foot. What an uncertain measure would this be 1 One Chancel- 
lor has a long foot, another a short foot : a third an indifferent foot : 
’tis the same thing in the Chancellor’s conscience.” 

§ 13. If this were a truthful description of Equity, Wen in its • 
restricted and empirical sense, as practised in the English Courts 
of Chancery, there would b.e no certainty in the Law, and misera eat 
servitm uH Jm eat vagum, aui meerinm. Precedent would be of «o 
force : the most solemn decisions of the,wisest Judge might be arbi- 
trarily set aside by his immediate successor. It is true that Equity 
affords a wider scope for the discretion of the Judge than the stidct 
Law ; but discretion is itself a science : and it is by entrusting the 
largest powers of discretion to those who Ixave not made it a science, 
however conscientious their intentions, that we pave the way for^er- 
rors of tha gravest cBracter ! for it is, says JFaziim, in questions 
Sono ef in quo genera ^lerutn^, anH auetoritate Jma 
pmdoioae errafur, - , . : . „ 

Sir ^foaeph iehgU has excellently well expressed the real provfcoi 
(ff"Eqaity. s 

‘**fhe Law,” he says, “is clear, and Courts of Equity oughf’fe' iKil" 
low it ''itt iheir judgments ooneernttg titles* to eqttitabTfe''''l^ift6e’| other- 
wise great uboertainty and confusion would ensue ; and tfibup proceerl- 
ings in Equity are said to be aeauniwm discreftonein 6o»i viri, yet when 
it is '.asked, ow* bonua eat quiaf, the answer is, yus eoHSuUa patruM qui 
Ug^^Jw^ and as it ia said in IfcoA’e case, 6. Eep. 

that science, not to act arbitrarily according , tp jne^j^is 

*e ,^,«“Won Which is executed, 

governed by Law and Equity, which are nq|,^to bqt 

each, in its turn, !tq i» subservient to the other} this ia some 

cases, follows the iQbw 'j^Mtly, in others, assists and advances the 
remedy ; in others, again, « Aiieras agaii«#S|lirWS!BiS'/^^ the rigour 
of it ; ^ut in no casfe'‘dlii%f contraiii^- 6r o^«fe^the yround^ ' 
principles thereof^ as haa been somet i mea ignorantly imputed to this Qonrt. 
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EQUITY WORKS BY SETTLED ROLES. 


That is a dfeor^tioRary power, whiph Reither this nor any other Court, 
not even the highest, acting io a Judici^ capacity, is by the constitu- 
tion entrusted 

This description of the pro^vincfi of $ Court of Equity, and the 
boundaries of its jurisdiction, is pronounced by Sir T. Clarice^ M. E. 
to be full and judicious, and what ought to be deeply imprinted 
on the mind of every Judge. 

' ' ' *♦ 

§ 14. A Court of Equity in England woris hj it% rules, 

as completely as does a Court of Common Law. Lord Bedesdale 

in Bond V. sa^s : 

; V There are pertain principles on which Courts of Equity act, which 
are very wpll settled# The cases which occur are variuus : but they are 
decided qn. fcosd principles. Courts of Equity have, iu this respect, no 
np^U jijfccretjonaiy power than iu Courts of Law. They decide new cases 
ae;,t)h^ arise by the principles ^qu which former cases; have been decid- 
ed,, and may thus illqstn^te or enlarge the, operation of those principles ; 
but the priuciplesj are as fixed and certain as tl^e principles on which 
the Courts of Common Law proceed;” and 3d Blackstqne 482. “The 
system, of uur Courts of Equity is a laboured connected system, govern- 
ed by established rules, and bound down by precedents, from which they 
do not depart, although the reason of some of them may perhaps be 
liable to objection. Thus the refusing a wife her dpwer in a trust, yet 
allowing the husband his curtesy : the holding the penalty of a bond 
to be merely a security, for the debt and interest, yet considering it some- 
times as the debt itself, so that the interest shall not exceed that pen- 
alty ; the distinguishing between a Mortgage at five per cent., with a 
clause of reduction to four, if the interest be regularly paid, and a Mort- 
gs|g^^ four per cent, with a clause of enlargement to if th^ |aymen| 
of ihe intqresit, be deferred ; so that the former siiali be deemed a oonsei- 

^vvi Ao.i's -■** , ft.')’’'; ■ 

entiqus. the latter an unrighteous bargain : all tn^se and otheir causes 
that’^ltrte are plainly rales of positive Law ; ' supported only 

by tlie rerersnce ;^i|t is shown, and generally very pro|Krly shown, to 
a sSries of former leterminations ; that the rule of property may be uni- 
form and steady. Nay, sometimes a precedent is so strictly followed, that 
a particular judgment, fouhdfed upon special circumstances, gives tJse^B 
'a':'^nefal rule." ' ^ ,,, 

l?.ereafter, wtead of oy^fa|iJgf^35awV fplr 
Ipws ap^^^^^vient to the Law, And as ap,,jlp8tp<^i0f fte feeii^ 

is) 'w.,T68, ; ' , ' l*aarTi«4 £cf.'!4*8-9i ' 
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bcmiid by the same rules, we may refer tp the law of evidence, 
to cases of construction of statutes, and the general principles of 
interpretation. On this IBlaehtone has well expressed the truth, 

** It is said that a Court of Eq^uity determines according to the spirit 
of the rule, and not according to the strictness of the letter. But so 
also does a Court of Law. Both, for instance, are equally bound, and 
equally profess to interpret statutes according to the true intent of the 
legislature. In general Law all cases cannot be foreseen ; or, if foreseen, 
cannot be espressed ; some will arise that will fall within the meaning, 
though not within the words of the Legislator ; and others, which may 
fall within the letter, may be contrary to his meaning, though not ex- 
pressly excepted. These cases, thus out of the letter, are often said to 
be within the Equity of an act of Parliament ; and so cases within the 
letter are frequently out of the Equity. Here by Equity we mean noth- 
ing but the sound interpretation of the Law ; though the words of the 
Law itself may be too general, too speciajj or otherwise inaccurate or 
defective. These, then, are the oases which, as Orotius says, * less n<m ew^ 
sed arbitrio koni mri in order to find out the true 

sense and meaning of the Lawgiver from every other topic of construc- 
tion. But there is not a single rule of interpreting Laws, whether equi- 
tably or strictly, that is not equally used by the Judges in the Cou||ts 
both of Law and Equity : the construction must in both be^ the same, 
or, if they differ, it is only as one Court of Law may also happen to 
differ from another. Each endeavours to fix and adopt the true sense of 
the Law in question ; neither can enlarge, diminish, or alter, that sense 
in a single tittle^f^-^ 

In Jui^e V. PritcimS^ Lord Mldim well defines the modem mle. 

The doctrines of this Oourif' says he ought to be ae iWsll 
settled and made as uniform atmet as these of the Common Law : 
la^ng . damn psed prmcijpUe / but taking care that they are to 
W ^plied aecordmg ia ike cirmmtamee ot each particular ca8e/^ 

Iqtdty Ju^ can no more depart from the principles le# 
1^ once ascertained what they are, them the 
mon ,Latr the strict Law which he has ex- 
pound. Both ffcoasionaUy have reason 

durum est, sed ita eef. In am ^ to toy posses*- 

sion, Francises Mamdi # l^bgsled to' ^ the author, 



0) Cemm s S Sw. 
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DISTINCTIONS BETWEEN LAW AND EQ,TIITY* 


hiroself an Equity Lawyer, thus points out the difference^ as he 
conceives it, between Law and Equity* 

** But the great difference between a Court of Law and a Court of 
Equity, is this ; that the Court of Law, rigidly adheres to its own esta- 
blished rules, be the injustice arising from thence, ever so apparent ; 
whereas the Court of Equity will not adhere to its own most established 
rules, if the least injustice arises from thence ; for the same reason, 
that enforces it to supersede the rules of Law will enforce it to super- 
sede its own rules also. But it cannot from thence be inferred that it 
is governed by no rules at all : besides such an inference is easily to 
be disproved from matter of fact ; for it is certain that many of the 
rules of Equity, have yet been preserved inviolable in all cases, because 
they have never been found to be unjust/" 

My father, the late Mr. Justice Norton of the Madras Supreme 
Qourt, hae written the following note in the Margin* 

** This is not the fact. Bqmty equally with Law adheres to its own 
general rules though such au adherence may perhaps work occasional in« 
justice* The grand distinction between Law and Equity in England appears 
to consist in Hit d-^erent manner of admimdermg juniice and ifie different 
fowere of the Court for that ^wrpose/’ 

Accordant with this is Blachione. 3. Comm : 434. 

“ The systems of Jurisprudence, in our Courts both of Law and Equity, 
are now equally artificial systems, founded in the same principles of jus- 
tice and positive Law ; but varied by different umges in the forme and 
mode of their yroceedinge^ 

§ 17. And it is the undoubted fact, that the most distinctive fea- 
ture between Courts of Law and Equity in England consisted in 
their manner and power of working. It is this which has drawn the 
most mai^d boundaries, between them, and has settled the juris- 
dictions of eaoh.'v lPor we frequently find that the Common Law 
Judges, in puminance of what they conceive the equity of a case, 
arrogated to themselves powers and a latitude of construing positive 
Law, which have overstepped the limit between the judicial and legis- 
lative functions ; and assumed authority inconsistent with the 
maxim, Judieis est jm dioere, non darOm 

§ myself to the condition of things in In- 

dia. T^e separation of Law and Equity may be necessary in Eng-* 
land ; but if Jt is a necessary evil. It is an anomaly presented hy 
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no other nation, save Borne, in ancient or in modern history ; except 
indeed by America, whither the Colonists took with them the Laws 
and procedure of the mother country. But the example of Ameri- 
ca, which has abolished the separate jurisdictions of Common Law and 
equitable Judges, shows that the junction can be effected, and af- 
fords a complete answer to all arguments drawn from the impossi- 
bility of the attempt. Whether, under all the circumstances of the 
case in England, it is expedient to follow the precedent set by 
America, it is not necessary for me to consider. Society is ■ in a 
very artificial and advanced state at home ; the distinction of the 
Courts is well known, the division of labour may be attended with 
benefit ; and there is the force of weighty opinion, if it be not pre- 
judiced, against the change. Lord Si- Zeomrds, in one of his earliest 
publications, when he was a very young man, expressed himself thus ; 
that he would deserve ill of his countigr who should seek to un- 
settle the distinctions between the two' sets of Courts. I know not 
whether that opinion, which was then only not in advance of the 
age, has been modified since ; but this is certain, that the boun- 
daries have been growing finer and finer of late years, and that 
further changes are contemplated which will still more assimilate tlie 
working, and make cdmmon occupation of the grounds '•of the two 
sets of jurisdictions. 


§ 19. To pursue somewhat farther this striking feature in our 
English Courts ; the difference of their modes of working. 

I. Common Law could seldom interpose to prevent a wrong or 
injury. Its remedy was generally by giving the injured party <6*- 
for the loss he bad sustained. And hence, one main distinction 
between our Law and Equity Courts. It is manifest that in a great 
variety of cases such a remedy was totally inadequate. Put the case 
#filnhniental timber being felled in a park by a yearly tenant ; how 
uages compensate for the destruction o£,jthd 
Here, though money might salve, it oovdt^sot 
prevention is better than cure. . Hssftee^arts 
of Equity Xitfmetion, borrowed from 

of the Proetor;^*! an^^^ugh this power , was ^ the Courts 


tpecuniary dai 
cure; aad^‘«iig|yt ©euld, 


(*) See inrtitntoe, Leb. dawee, prohibitoty, 

reetitaoiy, exhibito»y : thelastof Buif JSMirt* Objpwe. Thefclloviag 

pamge fioa Aaiftria# expWiM tMs 

ProKiUoiy mterdiela are ih>se Khtrtiy Hi Pruler ferbiit Muniiiiy io it dw ; 
ttanee, where heferh^n th^vreiik dktwbnnee of a ftrtm ht potiaium witkmi tegii oMoe, W A 
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INiraOTION. 


Law, and gave rise to one of the most cel^rated quarrels in 
forensic history, that between Lord CbAe and Lord Mlemere, it was 
ultimately formally established ; tod thus we trace the origin of one 
of the differences in manner” and power” of working between our 
Equity and Common Law CourtsJ^ 

Mitford in Bguity ^leadings IIL) writes thus:— 

The Jurisdiction of a Court of Equity has been noticed in a for- 
mer page arid from thence it may be collected, that the Jurisdiction, when 
it assumes a power of decision, is to be exercised, where the principles 
of Law, by which the ordinary Courts are guided, give a right, but 
the powers of those Courts are not sufficient to afford a complete re- 
medy* or their modes of proceeding are inadequate to the purpose j 
where the Courts of ordinary jurisdiction are made instruments of injus- 
tice ; where the principles of Law by which the ordinary Courts are 
guided give no right, but upon the principles of universal justice the 
interference of the judicial power is necessary to prevent a wrong, and 
the positive Law is silent : and it may also be collected that Courts of 
Equity, without deciding upou the rights of the parties, administer to the 
ends of justice by assuming a jurisdiction, to remove impediments to the fair 
dScision of a question in other Courts ; to provide for the safety of 
property hp dispute pending a litigation, and to„ preserve property in dan- 
ger of being dissipated or destroyed by those to whose care it is by 
Law entrusted, or by persons having immediate but partial interests ; 
to restrain the assertion of doubtful rights in a manner productive of 
irreparable damage ; to prevent injury to a third person by the doubt- 
ful title of others ; and to put a bound to vexatious and oppressive 
^tigatiou, and to prevent multiplicity of suits; and further, that Courts 
Equity, without pronouncing any judgment which may affect the .rights 
of |arties, extend their jurisdiction,, to opiupel a discovery, or obtain 

burial of a dftad body whore ii ouyhinot io be bttried, or the erection qfbmldmge oft eacred yrotmd, 
or in a pubHc river^ to the injury of the nmgation of the etream. 

RestUuory ifderdicta are those whereby the Preetor ordere the restitution of somdhmg ; oOf 
for instance, the restiiiftion <f any ihi^g to a person formhily eiisppseessad- 
Bahibitory infer dida are those whereby Jfe commrtds the' prodnetipn of a person or a : 
m,for instance, of a man conc^ng whose liberty there ie a dieptde^ or of ehikhm t^Bfiir 
. parent„in whose legal power they are. ,B.nhesn Qot^, 

whose was an eqmtable jurisdiction, ym only cuslost ttot Ie|fis ;judh- 

tia essmate poitdi ; Juefaoere non potuit ; dicendi non condendi Juris potestatm hahuii ; jmmei 
svppkre, u^rgghfdafre^ mUigare jus civile potuf ; mvAare net ioUere nxm poUMl 
This exceUently^^^ib^ the province of an Bqnity Judge in our own system. So the ftjnatri- 
ocs wntes ^3>e sea^^ltate. § msiem ca correction non iolhndo legis obUge^efit' sed 
deolarando legem in certo mu non obligare* 
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vtHms which may aasiat the dedsion of othe; Coarts; and to pre- 
sgjm testimony when In danger of being lost before the matter to which 
it rdates can be made the subject of judicial inmtigatiori.” 

II. So again, in many cases damages afforded tut a, poor re- 
paration, where the mischief was not irreparable ; as where the article 
was not destroyed, but the defendant refused to give it up. In two 
“ forms of Action,” “Detinue” and “ Trover,” the judgment was, 
that damages should be paid unletf the thing demanded was 
delivered up. But even here it was optional with the defendant to 
avoid the delivery by paying the damages ; and yet the article 
might be of inestimable value in the eyes of its lawful owner. Put 
the case of its being an heir-loom, or other thing which possessed 
a ‘pretium affeoiionis surely damages were but a poor substitute 
for the thing itself ? So in all that large class of cases, in which con- 
tracts entered into, had been broken, the only mttisfaction at Com- 
mon Law consisted in pecuniary damages. But Equity decreed the 
restoration of the thing itself ; and holding that what a man had con- 
tracted to do, he ought in conscience to be made to do, it decreed 
him to fulfil his contract, and hence another distinctive ‘ manner* 
and ' power* of Equity, in its compulsory enforcement of “ Sjpeeijk 
Perfommoe” 

III. So again ; at Common Law parties could not be examined 
on oath ; but Equity searched the conscience of the Defendant, 
and compelled him to answer the Plaintiff’s Bill upon oath ; and 
hence, previous to the recent changes in the Law of Evideoce, 
the jnrisdiotion of Equity to enforce a ‘ Diwsovery j* for wWeh pur- 
pose it was frequently had recourse to in aid of au sctioau at Law, 

TV. So the refusal of Courts of Law to recognize Trusts threw 
anrdher class of rights into the administration of Courts of Equity, 
of Law refused to look beyond the Trustee in whom ^e 
lay. Courts of Equity regarded the tights of th8‘^- 
tmi gai H the person beneficially interested got 

behind t]^i|^||^yvho it woiuld ncd allow to in- 
justice } and heuo«|| p# vsaM Jurisdiotka ol wwttem of 

* correspondilmjthe ‘ W Law. 

V, In xuany casi8s,'ll!i^|fif'1*[briS''Ni#tiiH it was 

not so complete as • that •whltteMraS’ ttffiJtted in Osurts of Equity. 
The judgment of, a Court of Law was a short dry decree' "fbr 
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ACCOUNT : . ACCIDENT I MISTAO : . EBAUD. 

the payment of a specifie stum. . Decrees in Courts of Equity are 
more pliant, and could be moulded to the peculiarities of each indi- 
Yidual case 3 so as to settle and provide for the rights of numer- 
ous parties. So by its machinery, the Court of Equity had powers 
of aeeomts, which were wanting in the Courts of Law, and 

hence the Equity jurisdiction in matter of Aecomi. So in recti- 
fying errors, the result of accident, mistake, swrpriee, or frand, though 
Courts of Law under certain conditions entertained jurisdiction of 
such matters, the relief afforded in Equity was far more ample and 
complete. Thus Blaekstone says of accidents : 

"Many accidents are also supplied in a Court of Law; as loss of 
deeds, mistakes in receipts or accounts, wrong payments, deaths, which 
make it impossible to perform a condition literally, and a multitude of 
other contingendes ; and many cannot be relieved even in a Court of 
Equity ; as, if by accident recovery is ill suffered, a devise ill exe- 
cuted, a contiugent remainder destroyed, or a power of leasing omitted 
in a family settlement.’’^ 

And it will be shown hereafter, when I come to these various 
he^s of Equity, what are the principles on which they are adjudi- 
cated.- For the present, this must suffice to ^ mark out . the grand 
boundaries * between Equity and Common LaV in England, and to 
prove the correctness of Mr. Justice No^don’s marginal remark, that 
‘ manner’ and ‘ power’ constitute the chief difference between the two 
jurisdictions. 

YI. This enumeration of the peculiar powers of Courts of Equity 
under the English system would not be complete, were I to omit 
mentioning some of the other principal heads of Equitable jutis- 
dje^op, .^uch. arq CAirifsei; such, adsam^aUoa of the ifetate 
of a IJest^r^pj; Intestate’, affairs; hegaeies •. Mortgagee •, 
relief agamsiugmfMiei sni forfeitmes •, care of the property and 
persons of of married mmen and Lwmtm ; and the 

securing evidence for the purpose of future litigation. 

§20. On the other hand, Courts of Equity were in some mattes 
j^erless 3 and large as was their jurisdiction; it wm singalariy de- 
fdililfe''-' Tius where a purely legal question arose, they CQtild not them- 
sdye^e^^S^l but left it to the Courts of Law to decide n]ron a "feign- 

(f») 8, Comm: 4181. 


defects of CODRTS of EqOITY, 


28 


ed issue,” which was drawn up and sent to them for that purpose. 
Thus, when the fact of a Will is in dispute, in a Suit in which 
a Will is before the Court, it directed an Issue ‘ Devisamt vel 
non’ to the Common Law Court, if the Will concerned real estate jW 
or remitted the question to the Ecclesiastical Courts, if the Will 
were one of personalty. So in other litigations, a matter of fact 
was often ordered to be determined by a Court of Law, on the 

ground that trial by Jury was a more satisfactory method of elicit- 
ing fact than the written testimony taken in secret in Equity. So 
also, where a question of mere hie arises, as what estate the words 
of a Will create, it was the practice to refer the question to the 
Common Law Courts, for the decision of the Judges, upon a case 
stated for their opinion. Blaekstone thus writes - 

“ The Chancellor’s decree is either interlocutory or final. It very sel- 
dom happens that the first decree can be ^ final, or conclude the cause ; 

for, if any matter of fact is strongly controverted, this Court is so 

sensible of the deficiency of trial by written depositions, theit it' wiUt 
'not bind the parties thereby, but usually directs the matter to be tri- 
ed by Jury: especially such important facts as the validity of a Will, 
or whether A. is the heir at law to B., or the existence of a modus 
decimandi or real and immemorial composition for tithes. 3ut as no 
Jury can be summoned to attend this Court, the fact is usually direct- 
ed to be tried at the bar of the Court of King’s Bench, or at the 
Assises upon a feigned issue. For (in order to bring it there, and have 
the point in dispute, and that only, put in issue) an action is brought^ 
wherein the plaintiff by a fiction declares that he laid a wager of 6 B 
with tie 'Befehdant, that A. was heir at Law to B., and thbn aVeta' 
that he is so; and therefore demands the 6 £. The defondaut admits 
the feigned wager, but avers that A. is not the heir td B., and there- 
upon that issue is joined, which is directed out of Chancery to be tri- 
ed: imd thus the verdict of the Jurors at Law determines the fact in 
t|i((,Cqttrt of Equity. These feigned issues eeem borrowed from 
Bomana and also frequently used 
Courts of Law, by consent of the parties, to determine some dii|^(ied 
rights willoui'’ ^ formality of pleading, and thereby to fonoh 
time and -demsfon' of a cause, ' ■ . 

“ So likewise, if mere Law, 

— 1 -: — : 

copy right, in 4i Burr, 2877. The Conti ^ JSjfcch^uer on the Bgnity side does not direot niwise 
'for n Court of JLaW, sa the Court of Chattew#%es | but being ulso u Cburt of Imw, direete the 
metier to be heurd belbre the full Court, t« OmM* 8 T. and h p* 805» 


to course of a 


24 


EECJSNT IMPROVEMENTS. 


cause, as whether by the words of a Will aa estate for Kfe or in tail 
is created, or whether a future interest devised by a testator shall oper-^ 
ate as a remainder or an exeoiitory devise, it is the practice of this 
Court to refer it to the opinion of the Judges of the Court of King’s 
Bench or Common Pleas, upon a case stated for that purpose where- 
in all the material facts are admitted, and the point of Law is sub- 
mitted to their decision : who thereupon tear it solemnly argued by 
counsel on both sides, and certify their opinion to the Chancellor. And 
upon sucK certificate the decree is usually founded.” 

§ ,21i. Eecent reforms in the Law have materially affected these 
separate jurisdiGtions of the Courts of Law and Equity, each oi 
which is gradually encroaching on the ground formerly appropriated 
by the other ; the distinctions are gradually growing finer between 
them : ^ thin partitions do their bounds divide/ and the day is 
perhaps not far distant, when every Court in the realm shall be 
open to suits and actions of all kinds, and be made competent 
to deal from first to last with every dispute that is brought be- 
fore il 

§ 22. These changes have been principally introduced by giving 
more powprs to the Courts of Common Law, and by the altera- 
tion of tht Law of Evidence. , • 

I. Thus by the Common Law procedure Act, Courts of Com- 
mon Law can iu certain cases now grant an InjmcHonS^^ 

n. Thus by 17 and 18 Tic. L 135- 83, they can receive MguU^ 
able defences ; and thus a large class of cases is withdrawn from 
the Chancery Courts, For instance in an action to try the title 
teviamdsy substituted for the old action of Sljectment,. a Defendant 
who has mi the leg4 title in bin, wiH. not any lonpr be driven 
into a Court of Equity, to set up a defence, which under the old 
practice, alforded him perfect sedarity in Equity, though it was not 
available to hhn at Common Law. 

III. Thus by the Evidence Ac^r) as parties are now examinable, 
there can be no need of the aid of a Court of Equity in that 
lar|e class of cases where formerly the jurisdiction attached through 
the impossibility of otherwise obtaining a Discovery ; or in other 
wordf the examination of the Defendant on oath. As 

wiA 16. Vk C. 76, SS0. \ , 

15; Tici C. n of IS55, n, 


AMAL&AMAXION. 


25 


a general rule, our English Courts of Equity are not competent to 
give damages for a breach of contract or injury where redress can 
be had at Law. Compensation can however be granted where the 
party comes ■ to the Court for a specific performance ; as we learn 
from the Leading Case of Sefon, v. Slade’^'^ and the recent I'nase of 
Prothero v. Phelp ^’'^ ; and a quaere has been made in Qeary v. Nor- 
AjMjW whether damages should be given on an injunction restraining 
an infringement of patent. The Solicitor General in his Equity 
Procedure Bill (1858) proposes to give the Court power to award 
damages either in addition to, or substitution' for, specific performance 
or injunction. 

§ 23. On the other hand the viviH voce Examination of witness- 
es in Courts of Equity has done away with the reason for directing 
issues of fact ; and a Bill has been introduced with the object of 
giving Courts of Equity full power of '' deciding all such matters ' 
as arise incidentally before them, without the circuitous, . dilatory, 
and expensive process of directing a feigned issue.W 

§ 24. In matters of Account, the Courts seem also to be ap- 
proximating. Eormerly the Equity Courts were furnished witlT a 
machinery called the THaster’s Office for taking accounts tind decid- 
ing on other interlocutory references. But this process was pro- 
ductive of such cruel delay and ruinous expense to Suitors, that 
the pffice of Master has been abolished, and the Chief Clerks of 
the Equity Judges now take the accounts in Chambers. The old 
Cominon Law action of 'Account' on the other hand has late^ 
been had more recourse to j and I see no reason why the Courts 
of Law should not themselves take the account -on a judgment 
' Quod computet,’ just as Equity Judges do now. 


j , ,§ .26. These are so many approximations to the final amalgamation 
of t^ ' sides' of "Westminster Hall. In this country, our Moft^ 
Courts wall Courts of Equity, audit is incumbent upon the 




' (J h and Tndor’j Lesdinj C’diw in Equity, V. 

w 178, 

p.,1. . 

(0 See JLorcl 3Slldon» m v* % puss, 

Whete there is a olear matter of Sjmyl take to be very much the duty of this Court to give 
its opimott ou that matter of Law. To ask of Kluges Bejmh a a^estiou of Law, which tfeiis- 

Court could itself auawer Ihi the first iustaace, is uot'the bert mode of disposing of a suit in equity.’* ' 
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EqUITT DEFINED. 


to make themselves masters of the principles of Equity. In Courts of 
Common Lavr, especially where there is a Code of substantive Law, 
it is possible that a Judge by a mere technical knowledge of the 
Code, might declare what the La.w was, by a mere reference to the 
Code, just as a scholar refers to a Lexicon for any information 
which he has occasion to search for: and indeed the Yakeels are 
generally apt enough at thumbing the pages of the Kegulations 
and Circular Orders ; but where the Courts of a country ai'e all 
Courts of Equity, and where there is not only no Code, but scarcely 
any written mUtantine Jjaw, it is obvious that those who preside 
in the judgment seat must learn what Equity is. Eor Smmnm 
summa injuria ; it can only be tempered and corrected ’ by 
’Equity, 

§ 26. A man may be a respectable common Lawyer without having 
any knowledge pf Equity, qr at the best a superficial ; for if he 
is master of Lex Scripta^ it may sujEfice for him in each case to 
say, Ba lex scripta eet. But a man cannot be a great Equity 
Lawyer without a full knowledge of the Common Law ; for Equity 
presupposes the existence of such knowledge and is founded upon 
is the harshness of the Common Law which Equity under- 
takes to t^per. • ^ 

§ 27. This ^ Equity’ must ever exist, even where the most perfect 
Code of Laws has been framed \ for the Legislator never can provide 
for every special case to which the complication of human afiiairs 
gives rise. He cannot foresee or even conjecture them : for there pro- 
bably never were two cases precisely identical in every one of their 
particulars. Hence the Legislature can only lay down general i’ules 
or Laws : and Equity has been well defined hj Aristotle ^ the cor- 
rection of that wherein the Laws by reason of its universality is 
deficient.’ N He calls, it tvMvlpBmiM voyjov ^ rh /caBl\ov* 

The whole of the fifth Book of , the Nicomachean Ethics should 
be studied by every one whose business it is to master the science 
of legal judgment j and. indeed a part of the tenth Chapter ia so 
precisely in point that it must be, quoted here, 

;f; *. The equitable’^is just, being better than a certain kind of ^justj’ 
and it & not better than ‘the just’ as though it were df a difterent 

^ i - , ' ' — — - 

(it) Kicomac^ : ' l^ca. 1. 6. C, X,. Many writers have followed and indeed taken this 
withont acknowledffnieA;( lind ‘ it in Cicero, Plowden, Grotjins, and otlim. 
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genus. Just and equitable, therefore, are identical ; and both being good, 

* the equitable* is the better. The cause of the ambiguity is this, that 

* the equitable* is just, but not that justice which is according to Law, 
but the correction of the legally just. And the reason of this is, that 
Law is in all cases universal, and on some subjects it is not posable 
to speak universally with correctness. In those cases where it is neces- 
sary to speak universally, but impossible to do so correctly, the Law takes 
the most general case, though it is well aware of the incorrectness of 
it And the Law is not, therefore, less right ; for the fault is not in 
the Law, nor in the Legislator, but in the nature of the thing ; for the 
subject matter of human actions is altogether of this description. ^ 

« When, therefore, the Law speaks universally, and something happens 
different from the generality of cases, then it is proper that where the 
Legislator falls short, and has erred, from speaking generally, to correct 
the defect, as the Legislator would himself direct if he were then present, 
or as he would have legislated if he had boen aware of the case. There- 
fore the equitable is just, and better than some kind of *ju8t* not in- 
deed better than the ‘ absolute just,* but better than the error which 
arises from universal enactments. 

“And this is the nature of ‘the equitable* that it is a correction of 
Law, wherever it is defective owing to its universality. This is the reiJ^on 
why all things are nor jgiccording to Law, because on some "'subjects it 
is impossible to make a Law. So that there is need of a special de- 
cree : for the rule of what is indeterminate, is itself indeterminate also j 
like the leaden rule in Lesbian building; for the rule is altered to suit 
the shape of the stone, and does not remain the same; so do decrees 
differ according to the ciroumstainees.’* 

Sot the Roman Law said/’’^ mque leges neque sencUs^^oomulta ita 
scrihi possunty ut omnes gui gwndogue htddermt^ compre^ 

hendantur ; sed svfficit ea guce plenmgae accidmt continerL 

. So Lord EUesmere say8,^’<'> Law makers take heed to such things 
ad: lagtay often come, and not to every particular case, for they cOife 
not ^dii^ they ii^ould/* And so Lord Bacon in his ar^ahcidilfron 
the juriadic^n’ of the Marches said-— ‘ There is no Law uMts^ fcfeaten 
which is not supj^W with Equity, for sutmrm^ iW ^5#^ 

6r m some have lets swmma ^mt>p it otherwise 

etapressed, Apices gurk nm sunt gma* ^ - 

(v) Digwt. lib* l.tit.3. h lO« 

(*) 1. ront% B,1.8 8 Koteh. 
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§ 28. But it is not to be supposed that Equity is unbounded in 
its correction of the deficiencies of positive Law. I have already 
shown that the Equity Judge is bound by the same general rules 
of construction and interpretation as the Common Law Judge. Eur- 
ther, there must always remain after the fullest stretch of Equity, 
many cases in which though injustice may have been done, no 
redress can be given. This happens in cases of what are called 
imperfect obligations ^ such as a man is morally bound to perform 
in foTO conscientmj but for which he is nofc amenable in foro 
legu. Such are the duties of charity, gratitude, benevolence, the 
fulfilment of promises for which no consideration has been given, the 
mdnm packm^'^ of the Koman Law, and the like. Here we pass 
from the province of legislation and jurisprudence to that of Ethics 
from the office of the judge to that of the moralist ; from the 
tribunal of man to that of God. I have endeavoured to explain 
this in my Inaugural Lectu??e, to which I must refer those who 
wish to pursue this subject further. 

‘ Mere moral feeling’ said Lord Denman^^'^ C. J., in a recent case, 
‘ i^ not enough to affect the legal rights of parties’ nor says Mr, 
caur a subsequent express promise convert into a debt that which of 
itself was ||ot a legal debt; and although the mere fact of giving a 
promise creates a moral obligation to perform it, yet the enforcement 
of such promises by law, however plausibly justified by the desire to 
effect all conscientious engagements, might be attended with mischievous 
consequences to society ; one of which would be the frequent preference 
of voluntary undertakings to claims for just debts. Suits would there- 
by be multiplied, and voluntary undertakings would also be multiplied, to 
the prejudice cf real creditors,”C^) * 


iy) See Broomes L. M. p. 583, Sad Ed. 

{%) L. 1 Q. B. 141. 

’ . (fl) See the Cases there. 

(5) Oa Uie questioa what consideratioa will support a promise, see y, BrcMhmiU, 1 


Sm., L C. 118. et ibi notas. It must suffice here to state, that **aay bene&t aecrui a ^ to hi gi who, 
makes the promise, or aay loss, iroatlle or^a^vantage undergone by, or cbarr ‘ ' “ 


to whom it m maae. ts sumoienr conMderatioa xi^e eye of The JUaw to sustain action ” (Bmith 
on Contracts, p. 88.) It is almost 'supeSuous to notice that the bare fact of benefit arising to the 
party making the promisOj will not suffice ^he promise is the result of fear . It may be a ben^t 
a qiat a highwayman who Saws a loaded pistol from his heart, but a promise to pay money 
tfil^LeeJhe robber to do so will not be binding ; for there is no legd consideration to support it. 
In (4 East 464) Lord MMotoingh commenting on the caseof v. (hgkim 

says';-— * . ; . ' ' ' 

" It is stated.^# the'defendant’s late husband was indebted to the plainhffi, and that she (not 
iug her to be cloathed with, any representative character) about to come to Xcwiim, and in 
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§ 29, Though I have confined attention to the different methods 
f operation between Common Law and Equity, it must not be sup- 
osed that they do not administer very different sorts of substan- 
ve Law, even upon the very same subject matter. The conflict 
etween the two is often very striking, and the following example 
iken from a Eeport of the Committee of the Law Amendment 
lociety on the Law affecting the property of married women puts 
his in a very striking light. 

Conflict between Zmo and Mq%dty^ 

LAW. EQUITY. 

1. “By the common law the 1. “Every kind of property, in- 

vife has no property of her own ; eluding estates in fee*simple and chat* 
ler personal estate absolutely, and her tels personal may be subject to a 

estate during coverture, are her trust for the wife’s separate use, 
liusband’s,”— Per Lord Mansfield. which , will be supported in equity.’ 

may dispose of such pro- 
perty as if she were a feme sole.” 

“ She may dispose of her savings 
' as of the principal.” 

2. “ By the commop law the 2. Equity allows a mmied wo- 

wife has no separate power of con* man to sue wherever she has a clear 

tracting^ She can neither sue nor right. She may even sue her lius- 
be sued”— Per Lord Manfield. band, when “ there is no other way 

of asserting her right against him.” 
— Per Lord Loughborough. 

Being considered a feme sole in 
respect of her property, she may be 
sued on her own contract with res- 
pect to such property. 

B. “Marriage is an absolute gift 3. ‘‘If land or personalty is left 
to the husband of the goods, kcl of to a married woman, for her sepa- 

fear to be arrested by the plaintiff, promised, Sec. Now aa attempt to impose upon a persoa aa nn - 
lawfal terro r, (and the threatening of an unlawfnl suiMsarEaJil^an never be a good consideration 
SrTpr^se to pay ; yet that ground is insisted on by the Chief Justice. And as to the case 
there cited by him, of a mother who promised to pay, on forbearance of the plaintiff to arrest the 
dead body ot her son, which she feared he was about to do ; it is contrary to every principle of law 
and moral feeling. Such an act is revolting to humanity, and illegal; and therefore any promise 
extorted by the fear of it could never be valid in law. It might as well be said that a promise, in 
consideration that one would withdraw a ihstol from another’s breast, could be enforced against the 
party acting under such unlawful terror,” 
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whicli tlie wife was actually possess- rate use, even without the interven- 
ed at the time of marriage, and of tion of trustees^ equity secures such 
such other goods and personal chat- property for her separate use.’* 
tels as come to her during the mar- 
riage.”— Lord Coke. 

4. If a husband obtains a judg- 4. If it is necessary to have 

ment for a debt due to his wife at recourse to equity, equity will com- 

law, he is entitled to the whole pel him to secure a provision for 
fund. his wife out of the fund.” 

5. So with respect to a legacy, 5. Equity will compel a settle- 

the husband may appropriate the ment in such a case. 

whole, if the executor pays it him. 

6. A woman, by law, cannot dis- 6. She may in equity, 
pose of her property, nor make a 

will, without the concurrence of her 
husband. ^ ^ 

7. If a wife carries on a sepa- 7. Equity gives the profits to 

rate trade, even with her husband’s the wife, 

consent, he is entitled to all the 
profits (4 B. and Ad. 614). 

8. I)ee|;s of separation are not 8. In equity “it may be con- 

valid at law* {Marshall v. Button^ sidered, as at present settled, that 
8 T. E.) such deeds . . * . are vdid*” (2 

Bright’s Husband & Wife. 

9. “ A husband cannot give or 9. “ Although gifts of property 

grant any estate to his wife, either by the husband and the wife are 
in possession, reversion, or remain- .... void in law, yet they will 
der.” be supported in equity.” (Ib.) 

§ 30 To say the least, the spectacle of two sets of Courts in the 
same country and often sitting under the same roof exhibiting such 
. startling discrepancies, is anomalous. * In this country, where Law 
and Equity are administered by one and the same set of Courts, 
we* are spared this; though the Supreme Court indeed has its 

Common Law” and ^'Equity and a party may bring an 

Action at Common Law on one side, and immediately after be re- 
signed by injunction from prosecuting his action on another 
** The Mofussil Courts present no such- conflict, but it i$ 

hot th¥ 1^ necessary for . the Judges to be well founded in the 
principles of ^uitji because it is by the ' application of these 
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alone that they can correct the hardships which the Law by rea- 
son of .its universality would otherwise occasionally work. Those 
principles are fixed and well understood, as fixed as the. Law itself. 
Some of the chief will be commented on in these pages : but he 
who wishes to study them at large can scarcely do better than 
read Domat, if he wishes to learn how deeply subtlely and com- 
prehensively the human mind has searched the principles of Equity. 
This noble work of the learned Frenchman has gathered from the 
great repertory of the Roman Law its leading features, without the 
technicalities of the Roman procedure. My own impression is that 
whoever studies this work will feel bow very unfit he was to dis- 
charge the functions of a Judge before mastering its pages. 
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HOW EaUITY IS SUBSERVIENT TO THE MW. 

JS^uitas seqttUtir LegemSA 

§ 1. It would be a most mistaken idea to suppose that Eq^uity 
sets itself above the Law. It would build up a most mischievous 
power if it did. The observations already made, it is hoped, will have 
explained to a certain extent its true nature. 

“ If a Court of Equity” says Blachtonei^) “ really acted as many in- 
genious writers have supposed it (from theory) to do, it would be above 
all Law either common or statute, and be a most arbitrary Legislator in 
every particular case.” 

In the infancy of our Courts of Equity, before their jurisdiction 
was ascertained and settled, ambition and the lust of power of 
the Chancellors, who being Ecclesiastics were ignorant of the Com- 
mon Lav^ may have usurped somewhat top^much upon the juris- 
diction of the Common Law and each decision may have been con- 
sidered an award pro re natdM) And we trace this leaning in the 
earlier authorities. 

Thus Lord Kaimesi^ makes Equity commence where Law ends, 
and his description would make it coequal with Ethics. 

It appears now clearly” says he « that a Court of Equity commen- 
ces at the limits of the Common Law, and enforces benevolence, when the 
Law of nature makes it our duty. And thus a Court of Equity, ac- 
companying the Law of nature, in its general refinements, enforces everg 
natural duty that k not provided for at Common Lawf 

says : 

.. , izjquity is no part of the Law, but a moral virtue, which quali- 
fies, moderates, and reforms the rigour, hardness, and edge of the Law, 
and is a universal ttuth.” 

~ — — 

(«) BmlofPath v. Shmfin ; 10, Mod. Eep. p, 1. Covperv^ % P. W.753. 

(^) Vol. 3, p. 433. ' (c) Ibid. 

W M Kaimes, p. 13. (e) Oh. ^4L 
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So Chief Justice Taitglian said : 

“ I wonder to hear of citing of precedents iu matter of Equity. Eor 
if there be Equity iu a Case, that Equity is a universal truth, and tliere 
can be no precedent in it. So that in any precedent that can be pro* 
duced, if it be the same with this case, the reason and Equity is the 
.same itself. And if tlie precedent be not the same ease with this, it 
is not to be cited, being not to that purpose.'^ 

§ %, But now these vague notions liave subsided. Equity is the 
handmaid, not the mistress, of the Law. 

“Where a rule, either of the Common or the Statute Law, is direct, 
says Siori/S^) and governs the case, with all its circumstances, or the par- 
ticular point, a Court of Equity is as raucli bound by it as a Court 

of Law, and can as little justify a departure from it.’’ 

Equity we have shown has the same rules of constructionC^d and 
interpretation, and generally of evidence,* as the Law. Nor can it 
relieve against a positive rule of Law"* 07 il^ because that rule may 
work a hardship, Blackstoyie'^ lavs down many instances of this 
but it may be well to caution the student as to the modification of 
this dictum by the more recent practice of our Chancery Courts. 
Spence^ as follows: 

“Sir William Blachtone^ citing some of the instances above referred 
to, argues against the power of the Court to abate the rigour of the Com- 
mon Law, because it has not done so iu these instances and he adds 
that no such power is contended for ; but that such a power was exer- 
cised in the early history of the court we have the direct evidence of 

decrees, and no other assignable origin can be given to many branches 

.of the jurisdiction; and perhaps the proposition that no such power is 
contended for, even if confined to the present day, is rather too broadly 
laid down. Sir Joseph JekpU, whom no one can mention but with the 
utmost respect, endeavoured to reconcile the conflict between the doc- 
trines of the Court of Chancery and those of the Common Law thus: 
‘The discretion which is exercised here, is to be governed by the rules of 
Law and Equity^ which are not to oppose, but each in its turn to be 
subservient to the other ; this discretion, in some cases, follows the Law 
implicitly, in others, assists it, atid advances the remedy ; in others again, 
it relieves against the abuse, or allays the rigour of it; but/ added that 
eminent Judge, ‘in no case does it contradict or overturn i\\e. grauiuh or 

(f ) Fr^ V. roHgr. I Mod. m. i/t) I Spmee, B20. 

(//) Eq : Jiirisp § fH. (i) Yol. S, 430. 

■•7) YoI. L p. 418 
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jprincipleB" Wexe-of, as has been sometimes ignoiantly imputed to this Court; 
that is a discretionary power which neither this nor any other Court, 
not even the highest, acting in a judicial capacity, is by the constitution 
entrusted with/ And this was the doctrine, it must be admitted, which was 
endeavoured to be enforced throughout the reign of " King James I. 
But not to look farther than the doctrines of the Court of Chancery in 
respect to the separate property of married women, which have only 
been completed in our day, do they not directly contradict and overturn 
the principles and mas.iras of the Common Law ? Meta expressly says 
that a gift to a stranger for a benefit of a married woman, \% mid as 
against the policy of the Law. Lord Hardwicke, when pressed with 
the maxim of Bquitas seqnitur legem^ said, ‘ When the Court finds the 
rules of Law right, it will follow them ; but then it will likewise go 
beyond them ; it seems hardly possible to designate even this as being 
short of legislative. It was equally propounded as a maxim, that the 
Praetors had no authority to^ abrogate the existing Law ; but that they 
also equally violated this maxim can hardly admit of a doubt. Dion. Cassius^ 
in reference to this subject, expressly says, (I ’ give the Latin Trans- 
lation,) ‘ l^e guidem jura seripta servarint sed ea mutaveiint scepe- 
numero.^ 

^his dictum however, begs the whole question, and sets up a 
clear legislative power in the Chancery Judge to correct the posi- 
tive Law. The truth seems to be that where Equity finds a princi-. 
pie laid down by the Law, applicable in all its circumstances to 
a general equitable principle^ or not inconsistent with it. Equity will 
follow that Law, even though it would not have laid do^iifn such a 
doctrine itself originally. Where however, says Speme, the reiuedy given 
by a. Court of Equity is founded wholly on a principle of it? own, and 
there is no corresponding course of procedure at Law, the Court acta 
on rules of its own. A. good, though sfimwhat technical example 
may be taken from the rule for the adsninistratiou of assets in 
payment of debts. Spence writes thus : — 

Where lands were assigned iu trust for payment of debts, in the 
administration of the trust by the Court, which will be particularly 
adverted to hereafter, judgments, which affected laud by their own 
strength and nature, and on which a remedy might be obtained at 
were directed to be paid according to their legal preference. 
Equity there followed the Law ; the remedy in the Court of Chancery 
was what may be designated tiiilk, being merely substituted for the 
legal remedy which the creditor had on Ifia judgments. But as regards 
debts which only ' affected the lands by force of a trust created for 
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tlieir payment, the femedy, so far as tke trust was enforced against the 
lands was peculiar to the Court of Chancery, there was no correspond- 
ing title or right which could be enforced at Law ; accordingly the 
Court acted on its own rule, (of clerical invention no doubt,) that all 
debts were equally due in conscience, and all, of whatever rank, were 
directed to be paid pro raid, according to the amount of the debt.”W 

§ 3. This principle receives illustration from the practice of 
Courts of Equity with regard to Statutes of Limitation. In wwds 
these applied to Courts of Law only ; but Courts of Equity acted in 
analogy to them : or indeed, as Lord Redesdah put it, considered 

themselves equally bound by them, as though they were expressly 

made applicable. Thus in Eovenden v. Lord AnnesUy^^ he said: — 

“ But it is said that Courts of Equity are not within the statutes of 

limitations. This is true in one respect. They are not within the Words 

of the statutes, because the words apply to particular legal remedies ; 
but they are within the spirit and meaning of the statutes, and have 
been always so considered. I think it is a mistake in point of lan- 
guage to say, that Courts of Equity act merely by analogy to the sta- 
tutes ; they act in obedience to them. The statute of limitations, apply- 
ing itself to certain legal remedies, for recovering the possession of lan^s, 
for recovering of debts, ,?sc., Equity, which in all cases follow^ the Law, 
acts on legal titles, and ’ legal demands, according to matters of con- 
science, which arise, and which do not admit of the ordinary legal reme- 
dies. Nevertheless, in thus administering justice according to the means 
afforded by a Court of Equity, it follows the Law. The true jniisdie- 
tion of Courts of Equity, in such oases, is to carry into exeeutioa the 
principles of Law, where the modes of remedy afforded by Courts of 
Law are not adequate to the purposes of justice, to supply a defect in 
the remedies afforded by Courts of Law. The Law has appointed cer- 
tain simple modes of proceeding, which are adapted to a great variety 
of oases. But there are oases under peculiar circumstances and qualifi- 
cations to which, though the Law gives the right, those modes of pro- 
ceeding .do not apply. I do not mean to say, that in the exercise of 
this jurisdiotion, Courts of Equity may not, in some instances, have gone 
too far ; though they have been generally more strict in modern times. 
So Courts of liBW,, fsaicying that they had the means of administering 
fall relief, have sometimes proceeded in cases which were formerly left 
to Courts of Equity j and, at one periodi this also s^ms to have been 

earned too far. I think, therefore. Courts of Equity a tft bonod to- yield 

obedience to the "Wtute ot Kmitati^ upon all legal titles and legal 
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demands, and cannot act contrary to the spirit of its provisions. I* think 
the statute must be taken virtually to include Courts of Equity ; for 
when the Legislature, by statute, limited the proceedings at Law in cer- 
tain cases, and provided no express limitations for proceedings in Equity, 
it must be taken to have contemplated, that Equity followed the Law ; 
and, therefore, it must be taken to have virtually enacted in tlie same 
cases a limitation for Courts of Equity also.’’ 

§ 4, , So wliere there is no Statute, Equity acts upon tlie ana- 
logy of Limitations at Law. Thus, as the Law holds twenty years 
adverse possession a good legal title in ejectment. Equity follows, 
the same limitation with regard to equitable claims touching real 
estate. So iu WMle v. Parnther^^^) it is said : 

“ Until lately the Judges at Westminster-Hall took a narrow view of 
the spirit of the statutes of limitations. They considered these statutes 
were only intended to protect persons, who having paid their debts were 
liable to be called on to pay tiiera a second time, in consequence of tbe 
loss of voucbei-s. Any allusion to the existing debt (although not amount- 
ing to a promise to pay it) was held to keep alive the right of action 
for the recovery of it. A cunning -person could easily draw from an 
igiiorant debtor just such an- allusion as would satisfy the Courts, and 
no more, if by chance some explanation or f^qualification accompanied 
the allusion, these were forgotten, and the allusion only was proved. It 
was always impossible that any one’ could be called to contradict the 
witness in . support of the claim. The protection wiiich the statutes in- 
tended to give was thus entirely taken away, Tbe Courts of Law have 
, now overturn the early decisions, as being contrary to the wmrds and' 
^spirit .of the Act; and‘ the Legislature has gone farther than the Courts 
of Law could, by declaring that no verbal promise should prevent a claim 
from being barred by the statutes of limitations- 

“ Tbe statutes of limitations are Laws of peace and justice : when 
property has been so long in the possession of a family, that it has 
passed to the children and grandchildren of those who first acquired it 
and they, unconscious of any defect of title, have formed their habits 
and plans of life according to the income that the property produces, 
it would be cruel to deprive them of it. The members of the family 
from which it came (never having enjoyed it) suffer but little from its 
loss. After a great lapse of time it is impossible to get at truth, so 
as to do justice upon any case. You have some documents, but you 
may hot have all that relate to the title, and, those which are lost 
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miglit have explaiued or perimps done away entirely the effect of those 
which remain. Although some documents may be preserved, the wit- 
nesses necessary to make the account of the transaction complete and 
for. a decision, cannot. These were the reasons why the Legislature passed 
the statutes of limitation, and they bear directly on the present Case. 

The Court of Chancery has adopted the limitations which have been 
imposed on legal remedies ; and wherever a Court of Common Law will 
presume that a debt is satisfied, unless there be some circumstance to 
relent this presumptioUi a Court of Equity will act on the same pre- 
sumption.. If nothing has been done under a judgment, for twenty years, 
a Court of Common l^aw will presume that it is satisfied.** 

And ill Bmiih v. Lord Camden said : 

“ A Court of Equity, which is never active in relief against conscience, 
or public convenience, has always refused its aid to stale demands, where 
the party has slept upon his right, and acquiesced for a great length of 
time. Nothing can cnlL forth this Court* into activity, but conscience, ^ 
good faith, and reasonalile diligence ; whSre these are wanting, the Court 
is passive and does nothing. 

Laches and neglect are always discountenanced, and therefore, from 
the beginning of this jurisdiction, there was always a limitation to suits 
in this Court. 

“ Therefore in Witter ^ v. Lord Macclesfield^ Lord North add rightly, 
*‘That though there was no limitation to a bill of review, yet after 
twenty-two years, he would not reverse a decree but upon very apparent 
en*or.” * Bsrjpedit reipuMtcce ul fit fi>nu is a maxim that has pre- 

vailed in this Court in all times, without the help of an act of parliament. 

But as the Court has no Legislative authority, it could not pro- 
perly define the time of bar, by a positive rule, to an hour, a minut% 
or a year ; it w*as governed by circumstances. But as often 'as Parlia- 
ment had limited the time of actions and remedies, to a certain period, 
in legal proceedings, the Court of Chancery adopted that rule, and ap- 
plied to similar oases in Equity. Eor when the Legislature had fixed 
tlm time at Law, it would have been preposterous for Equity, (wbioh, 
by it» own proper authority, always maintained a limitation) to oounte- 
nanoe laches beyond the period, that Law had been confined to by Parlia- 
ment. And therefore in all cases where the legal right has been bar- 
red by Parliament, the equitable right to the same thing has been con- 
cluded by the same bar/^ , 

So Lord Sedeedale in Bond v. SopMnd^) says :~ 

“Nothing is better established in Courts of Equity, (and it was ea- 


(M) a CIn G. 620. 


(o) 1 Sch. and Lcf. m. 
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tablished long before tliis Act), than that where a title exists at Law 
and in conscience, and the effectual assertion of it at Law is unconsden* 
tiously obstructed, relief should be given in Equity ; and that where a 
title exists in conscience though there be none at Law, relief should also, 
though in a different mode, be given in Equity.” 

§ 5. Other instances may be cited. If a mortgagee has been in 
possession twenty years without acknowledging the mortgage, a fore- 
closure will be presumed. If tlie mortgagor has been in posses- 
siouCp) for twenty years without acknowledging the mortgage debt^?) 
payment will be presumed. If a judgnaent crediior has lain by for 
twenty years and his debt has not been acknowledged, it will be 
presumed to be satisfied. 

§ 6. A defence peculiar to Courts of Equity says 

“ Is that founded upon the mere lapse of time, and the ataleneas of the 
in oases where no statute of limitations directly governs the case. 
In such cases Courts of Equity act sometimes by analogy to the Law ; 
and sometimes act upon their own interest doctrine of discouraging, for 
the peace of Society, antiquated demands, by refusing to interfere where 
there has been gross laches in prosecuting rights, or long and unrea- 
sonj^le acquiescence iu the assertion of adverse rights.” 

So in Ckolmondely v. Clinton, Sir 21 TPumer says v — 

“ In the Courts of Equity in this country the principle has been al- 
ways, as I shall hereafter show, strongly enforced. They have refused 
relief to stale demands, even in cases where no statutable limitations ex- 
istedM ; and whenever any statute .has fixed the period of limitations, by 
which the claim, if it had been in a Court of Law, would have been 
barred, the claim has been by analogy confined to the same period in 
a Court of Equity.” 

And after observing on the cases, he continues — 

“ These Gases show, first, that Courts of Equity have at all times* 
upon general principles of their own, even where there was no analo- 
gous statutable bar^ refused relief to stale demands, where the party has 

" As mortgagee,” for when a mortgagee, in possession 6 years, purchased the interest of a 
tenant for life, and continued in possession 30 years longer, it was held that such possession was not 
adverse durihg the esistende of the life estate. Myie : tiattaway 3 Hate 538. 

(^) The recent statute of Limitations, 3 and 4 Will. 4, c. 37, § 38, bars the Vehlidy. 

(r) % Jur. § 1530. {s) See Eumlle, v. Uumble 34 Beav. 635. (r) 3 Ja& A W, 138-—63. 

(it) Afte* 30 years a Bill for payment of a legacy was dismissed on the ground of liehes t the De- 
fendant iidmitled the legacy had never been paid and the answer dad iwrt set up thfo statute of 
Limitations* EaMemy. 10 Bear. 375. Account denied after 30 years, Morrh ?. 

Bform, 4 Jur. n. s< 364.. ■ 
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slept upon his right, and acquiesced for a great length of timeC®) j and 
secondly, that whenever a bar has been fixed by statute to tlie legal re- 
medy in a Court of Law, the remedy in a Court of Equity has, in the 
analogous cases, been confined to the same period. I should not have 
thought it necessary to cite authorities upon points so long and so clearly- 
established, had not the present decision tended, as it appears to me it 
does, to call them in q\teation ; and had it not been of such transcendent" 
importance, that no doubt should exist upon questions so materially af- 
fecting the titles to real property.” 

So in the Case of Qrenfell v. Girdlestmi^'^) upon a bill filed by 
a judgment creditor to obtain the benefit of a judgment entered up 
and docketed twenty-eight years before, since which time uo steps 
appeared to have been taken to enforce payment, it was held that 
the Plaintiff was debarred from all relief in Equity by lapse of time 
alone ; independently of the question whether satisfaction of the 
judgment could or could not be premmed. 

§ 7. I shall find another opportunity of considering that class 
of cases in which Equity will remove a statutory limitation.W At 
present I am showing where and how Equity follows the Law. It 
will not follow it sitpservienllp ; and therefore where to uphold 
a limitation, would he a fraud, or in furtherance of fraud, though 
the Judges of Courts of Law are bound by their oath to obey the 
strict letter. of the positive Law, a higher principle intervenes in 
Equity, which decides that even the ' positive letter of the Law 
shall not be taken advantage of. 

So in Bond v. EopUns, the time during which a party was in 
wrongful possession of an estate, the evidence of title to which he 
had wrongly obtained, was not allowed to count against the right- 
ful owner under the statute of limitations. 

One acknowledged principle” said Lord TUdtsMe, “ on which Courts 
of Equity give relief, is to prevent an advantage gained at Law from 

- I... I l- T 

(^) ^ did not diaicover and bad not the meati« of disooverinjp ^ pofwtneaa 

of entries by its A^ent, WM held not, to be precluded by lapse of time from sbowinf that the en- 
tries were erroneous and fraudulent, and an account was directed after a pen(^ of ^5 years. 
Simtim v. The Carron ^7 h» J". u. s. 89. s. o. S Jur. n. a 1286. 

' (w) %.x,kau% 

(x) The 31 James 1 o, 16 did not apply to Bquity but 8 and Will 114^ c. 37, § 34} does. Sec. 
35 applies tp e^^ress tmsts^and in Teed y. Jfeerei 6, Jun n. a 881, the Court held that tbn Sta- 
tute did noi apply when the debt accrued in coase^uenee of a yiolation of confidence. That was a 
case of embezzlement by tiie clerk whose estate was sought to lie administered. 
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being used against conscience. There are two modes by which the Court 
gives relief in such cases ; one direct, the other indirect : in the first 

mode, it acts by giving of itself full relief ; in the second, by enabling 
the party to try bis title at Law, without the impediments which may 
against conscience be opposed at Law to his proceedings. Many instances 

of these may be put ; a person having a A-ight in Equity may not have 

a right to bring an action at Law.^ He may be compelled to come 

ifito Equity to obtain leave to proceed at Law in the name of the 
person having the legal right. So, a party may have a title at Law, 
if temporary bars were out of the way ; it happens frequently from the 
complication of titles to lands, especially in this country, (where such 
titles are generally much more complicated than in England^ that the 

true question cannot.be got at at Law, without the interference of a 
Court of Equity, or the agreement of the parties. Whether this Court 

will interfere to take from oye in favour of another that which would 
be a defence at Law, depends on what is called |ood ’conscience. In 

this country the registry act prevents the discussion of questions on 

equal equities which often arises in England ; as for instance, in Eng* 

landi a later incumbrancer without notice may gain an adv.autage at 

Law over a former ; and a Court of Eqnity does not consider itself 

waiiranted to take away his advantage i a satisfied term may protect the 

inheritance^ and it is the custom to procure asj^ignments of such : and 
a bond fide purchaser is allowed to use it for liis protection, if in point 
of conscience he ought to use it : that is, if he be a purchaser with- 

out notice. And in the present case, it is not disputed that temporary 
bars ought to be put out of the way : but it is said that the bar 
arising from lapse of time ought not to be removed ; why not as well 
as a satisfied term, if used against conscience ? But it is contended 
that the bar arising from the statute of limitations ought not to be 

removed, because the enactment of the statute is positive. The answer 
is, the positive enactment has nothing to do with the case. The ques- 
tion is not, whether it shall operate in a case provided for by the posi- 
tive enactment of the statute, but whether it shall operate in a case 

not provided for by the words of the act, and to which .the act can 

apply only so far as it governs decisions in Courts of Equity : that 
is, whether it shall prevent a Court of Equity doing justice according 
to good conscience, where the equitable title is not barred by lapse of 
time, although the legal title is so barred.*' 

So in L Cy. v. Cmnpon(y) Lord CotUnham said: 

The case oi FuUeneg v. JFarren, which was urged at the bar on 
(y) 11 Bligh. p. 153. ^ Sionj. f. 679. Kote 1. ~ 
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lielialf of the Respondeat, mid whicli I had occasion lately to consider, 
together with several others, established only this principle, that where 
a party applies to a Court of Equity, and carries on an unfounded 
litigation, protracted under circumstances, and for a length of time, 
which deprives his adversary of his legal rights, the Court of Equity 
considers that it should itself supply and administer, within its own juris- 
diction, a substitute for that legal right, of which the party so prose- 
cuting an unfounded claim has deprived his adversary. It was upon 
that principle that Lord Eldon mjide the order in Pwlteiiey v. Warren, 
because there a party had, by litigation, improperly deprived his oppo- 
nent of his legal remedy. It is for such reason that a Court of Equity 
will give a party interest out of the penalty of a bond, where, by un- 
founded litigation, |he obligor has prevented the obligee from prosecut- 
ing his claim at the time when his legal remedy was available. Upon 
that principle it is that when a party, by unfounded litigation, has 
prevented an annuitant from receiving his annuity, the Court will, in 
some cases, give interest upon the annuity. " All those cases depend upon 
the same principle of Equity.” 

§ 8. Another class of illustrations not of so much applicabili- 
ty in the country is to be found in the cases in which. Equity 
treats executed Trust Estates analogously to Legal Estates in Ceurts 
of Law. The incidents,, properties and consequences of the Estates, 
says Stor^,¥) are the same. 

The same restrictions are applied as to creating estates, and bound- 
ing perpetuities, and giving .absolute dominions over property. The same 
inodes of construing the language and limitations of the trusts are 
adopted.” 
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WHEEB THEEE IS EaUAl EaUITY, THE LiW MUST PEEVAIL/^J . 

When Equity is equal between tJie parties^ a legal title must prevaiV* 
Ashurst J. in Caldwell v. Ball, 1 T. E, ^14. 

§ 1. this maxim is in itself a further illustration of the princi- 
ple that Equity is subservient to the Law ; for where the equi- 
ties are equal on either side, the Law is left to take its ordi- 
nary course. Equity remains balanced and neu1:er» 

§ 2^, It is on this principle that Equity refuses to relieve against 
a bond fide purchaser for valuable consideration, without notice, ex- 
press or implied, of the adverse title, when the purchase is not 
made pendentelite'.^) For in oeguali jure melior est conditio posr 
sidentisX^ 

§ 8, Thus a distinction has always been drawn between cases 
pudicitim, where the woman seeks to enforce the se- 
curity gi^bn \ which will not be permitted,, l)ecause the contract is 
void as contra honoe mores ; and where the woman is resisting the 
restitution of property already conveyed to her. Here the rule condi- 
tio possidentis applies. The English Law directly follows the Eoman. 

Story collects the instances. 

(1 ) Where the turpitude is on the part of the receiver only ; and 
there the rule is, Quod si turpis causa accipientis fuerit, etiamsi res 
secuta sit, repeti potest. Dig. Lib. 12, tit. 5, I. I, § 2. (2^) Where 
the turpitude is on the part of the giver alone j and there the rule is 
the conirary. Cessat quidem condictio, quum turpiter datur. Pothier, 
Pand. Lih. 12, tit. 5, art. 8. (3.) Where the turpitude aifects both 
parties ; and there the rule is, Ubi autem et dantis et accipientis 
turpitude versatur, non posse repeti dicimus ; veluti, si pecunia detur, 
ut male* judicetur. Dig. Lib. 12, tit. 5. 1. 3. Pothier Pand. Lib. 
12, tit. 5, n. 7. The reason given is; In pari causa possessor potior 
i^eri debet. Dig. Lib. 50, tit. 17> 1. 128. Pothier, Pand. Lib. 12, 

(a) l Icwibl. B, l ch. 4. § 25.Note ifa. CU. 6. § 2. ib. B. 6 ch. 3. § 3, Nate XI ih B. 3. ch.$. ^ 1 
Mitford274.XT.li.2l4 

(^) See y^thsworthp 2. 'I’ud. and W. L- Q, in Eq. ; p. 1. 

(<?) See Broome's £^al Maa ; 56 X. 
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tit. -5, n. 7. Several other examples are given under this head. Idem, is 
ob etuprum datum sit ; vel si quis> in adulterio deprehensus, redeinerit 
se^ cessat enim repetitio. Idem, si dederit fur, ue proderetur; quoniam 
utriusque turpitude, versatur, cessat repititio. Dig. Lib. 12, tit. 5. 1. 4. 
Pothier Pand, Lib. 12, tit. 5, n, 7. Cum, te propter turpem causam 
contra disciplinam temporum meorutn domum adversaria dedisse profitearis ; 
frustra earn tibi restitui desideras ; cum in pari causa possessoris conditio 
melior habeatur. Cod. Lib. 4, tit. 7, 1. 2. Pothier Pand. Lib. 12, tit. 5, 
L 7. Sed quod meretrici dutur, repeti non potest. Sed nova ratione, 
non k, quod utriusque turpitudo versatur, sed solius dantis j a new 
reason, which Pothier, as well as Ulpian, soems to doubt. See Dig. Lib. 
12, tit. 5, 1. 4, § 4. Pothier, Pand. Lib. 12, tit. 5* n. 7 and note (6). 
On the other hand, *when the money had not been paid, or the contract 
fulfilled, the Homan Law deemed the contract void. Quamvis enim 
utriusque turpitudo versatur, ae solutm quautitatis cessat repetitio, tamea 
ex hujusmodi stipulatione, ^ contra bonos mores interposita, denegandas 

esse aotiones juris auctoritate demonstrator. Cod. Lib. 4, tit. 7, 1. 5 j 
Pothier Pand. Lib. 12, tit. 5, n. 9. 

The principle is the same where both parties are equally in fault. 
Li pari delicto melior eet conditio defendentis. 

If,” said 'Sillier J. ii;} Muni v. Stohe0)^ *** a party come into a (Jourt 
of Justice to enforce an iltegal contract, two answers may be given to his 
demand : the one that he must draw justice from a pure fountain 
and the other, that potior eet conditio poeMentk.^^ 

Or, in the words of the DigestV) Cum par delictum eU diwrim^ 
ee^er oneratur petifor et melior hahetur poeeemrk caxm* Therefore, 
in a case in which I was concerned in the Supreme Court, vrhere 

an Insolvent Debtor, who> with a view to defraud his creditors, had 
masked his property, by placing it in the hands of a third party, 
nominally for valuable consideration, but really upon a secret trust 

to restore it, sued his Trustee after his discharge under the Act# 

^ ' ■ ■■ ■ ■■■ '' 

and Soe Gordon v. Bowden', 12 Cl. V. p. 211. Note. 

{e) Here upon the ti?noea of other mexims. Bern awdiendus eei dUgms itnm 

com into Court with clean hnudl .—He that hath commit*^ haiqnlty 
ahaU pot have mnh non orUur rniio^ &c. See Broome’e L But though Bemo 

dd^amsuem turpediMnmmdUndue the act— he it a fmddalent ijal^'or gift^ie eora- 

plete; yetifthetransaction^ inlaw, heisnot preclude the retd 

the trahaaoidont So where a ' trader in MunlUoagave poeaes^dn of his goods to 
B and granted him' a Jteeei^d for the money, it war held that the receipt not being conclu- 

sive, he was not estopped from shewing what the transaction really was and that he was entitled to 
recover-^ V, Foaftfr, 4 Jur, n 1, 
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for recovery of the property, which the Trustee declined^ to deKver 
up, the Court refused to interfere ; for the Trustee was in pos- 
session ; and if he was a rogue, the Plaintiff was as bad ; he was’ 

particeps criminis and in pari delicto^ though the creditors would have 
had a right to set aside the transaction as fraudulent. In the 
Homan Law this was done by the 'Saulian action.^ 

§"4. But observe here a distinction between cases in which 
both parties are participes criminis in transactions which are mala 
m se or mala proUbiia ; and cases where the agreement is void 
only as being contrary to public policy. In the last class, the fact 

that the party who seeks relief is particeps criminis shall not bar 

him. So in Smith v. Bromley^^^^ Lord Mansfield said : 

“ If the act is in itself immoral, or a violation of the general laws 
of public policy, there, the party paying shall not have this action ; for 
where both parties are equally^ criminal against such general laws, the rule 
is, potior est conditio defendentis. But there are other laws, which 
are calculated for the protection of the subject against oppression, eittor*^ 
tion, deceit, &c. if such laws are violated, and the defendant takes ad- 
vantagie of the plaintiff^s condition or situation, there the plaintiff shall 
recovfer, and it is astonishing that the Keports do not distinguish between 
the violation of the one sort and the other.” » 

§ 5. But it is seldom perhaps that both parties are exactly -m 
pari delicto ; so that the scale of justice is exactly in eguilihrio^ 
It usually happens that some degree of laches, negligence, or want 
of cautiori causes it to preponderate on one side or the other. And 
where this is so, Equity will not refuse to interfere. So in 0^- 
i(rrne v. Williams it was laid down, 

The Hule, ‘ In pari delicto melior est conditio possidentis^ preventing 
suit, is not universal ; admitting Degrees of Guilt by concurring in the 
same criminal Act. 

“ Therefore against a private Agreement, obtained by a Bather from his 
Son, in derogation of an allowed Sale of the Command of a Post-Office 
Packet by the former to the latter, an Account was decreed.” 

§ 6. The test for determining whether the parties are in pari de^ 
is, to consider whether the Plaintiff can make Out his 'case 
than throu^^h th e medium of th e illegal transaction to 
which he was a party. So in A. laid 

f.y') Seothft owes at Law imd Eqnity coHeetefl 1 story. Bq. Jnr. f S98 Note 8. 

[h) Dougl, 697. « note 3. (0 iS Ves. 879. {/) ?• Tasat, 2«. 
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an illegal wager with B,, in which C. agreed with A. to take a 
share ; B. lost the wager, and A., in expectation that B; would 
pay the amount on a certain day, advanced to C. his share of the 
winnings. B. died insolvent before the day, and the bet was never 
paid ; it was held, that A. could not recover from C. the sum 
thus advanced. 

“ The Plaintiff” observed Q-ihhs, C. J., says the payment was on a 
condition which has failed, but that condition was that B., wlio was con- 
cerned with the plaintiff and defendant in this illegal transaction, should 
make good his part by paying the whole bet to the plaintiff, and it 
is impossible to prove the failure of this condition without going into 
the illegal contracts, in which all the parties were equally concerned. We 
think, therefore, that the plaintiff’s claim is so mixed with the illegal trans- 
action, in which he and the defendant, and B,, were jointly^ engaged, 
that it cannot be established without going into proof of that transact 
tion, and therefore, cannot be enforced ,in a Court of Law/’ 

So a Bill to be relieved from a security, 1st, on the ground 
that it was given for an immoral consideration, and 2ndly, because 
it was not drawn in conformity with the agreement between the 
parties cannot be sustained. consider'^ said Lord LmgdaW-^ 

“ That this Court has ' authority to relieve against an Instrument, which 
though legal on the face of it, was in fact executed for an illegal and im- 
moral purpose ; but where a party, to the illegal and immoral purpose comes 
himself to be relieved from the ^obligation he has contracted in respect 
of it, he must state distinctly and exclusively such grounds of relief as 
the Court can legally attend to— he must not accompany bis 4aim to 
relief, which may be legitimate, with claims and complaints which are 
•contaminated with the original immoral purpose. In this BUI the Plain- 
tiff claims relief in part at least upon the ground that he is released 
from his obligations by the woman having ceased to live an immoral 
life in connection with him — and I am of opinion that upon a Bill so 
trained the Plaintiff can have no relief/’ 

jBa$tf y, ,€hester^^\ 

So hx Mvm y. IfkholU^ M was held that oneJomt,.,wrong doer 
cannot maintain an action against another for an injury arising 
out of the illegal rtrapactipn in which they jointly en- 
gaged. There Tindal) C. L, said:'-- ' 

‘*I think that this case may be determined on the short ground that 

iJc) 5 BcttV. 103. (f) Com. B, K,. p. 501, 


46 


QTJI PRIOR IN TEMPORE, &C. 


the plaintiff is unable to establish his claim as stated upon the record, 
without relying upon the illegal agreement originally entered into between 
himself and the defendant. That is an objection that goes to the very 
root of the action.” 

§ 7, And where rights are equal, .the rule gui pior est tern- 
pore potior est in jure may give the measuring cast. Thus suppose 
two inventors of the same machine ; the first patent will be protect- 
ed. So between two execution creditors, the writ first lodged with 
the Sheriff is entitled to the priority; so also of copy-right. : 

§ 8. On this principle of priority stands the rule, that a party 
in possession shall not be summarily ousted, but that he who 
impeaches such possession on the ground that title is in himself, 
shall estaTilish his right before the Civil Courts of the land, before 
the party in possession is deprived of his possession : for he is 
prior in tempore ; and m^lior eat conditio defendentis. Thus Eeg. V. 
of 1833, gives the Collector only power to determine the right to 
possession summarily ; and thus when in execution of a Decree, a person 
is found, upon the land claiming independent possession , no party to the 
suit te which execution is issued, and not in any fraudulent collusion with 
the Defendsfiit, possession of the land cannot be.^ven, but the Decree 
holder, if he questions the right of the person in occupation, must 
have recourse to his civil action. It may be, that the occupant has 
a title independent of, or paramount to, the Defendant ; and this 
matter is new; it has never been started ; the person relying on it 
has not been heard ; the former suit is to him res inter alios aeia, 
by which he cannot be bound. A forcible illustration occurs in the 
case of VasooreMf LuehmupuUp Naidoo. There, pending the Suit 'in 
which he established his rights, the East India Company had oh- 
tained possession of the lands through a sale for arrears of rent due 
by the Defendant in possession. The Privy Council directed the 
Sudder peremptorily to give effect to their decree by placing V 0 
Imchmvputty Naidoo in possession of ^ the property.'*”'' But the 
Sudder, notwithstanding, declined to interfere. by any interlocutory 
proceeding, referring the applicant to a Civil Suit to try the right 
of tb# third parties who had in the interim obtained the land. It 
is true that pendente lite niltil innovatur, and the Company pur- 
chased with notice of the Suit; but they claimed not merely as- 

(«) See 4. SI. I. A. p. 1. 6, Dj, p; 300.' 
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purchasers, but by a title paramount to the Defendants ; their right 
to recover the arrears of Kist in whosoever^s hands, the land might 
be when the arrears accrued. In our Court of Chancery a useful 
power obtains *of examining such claimants summarily pro interease 
suo, but the Sudder possesses no such power. Other instances oc- 
cur frequently in practice, m which parties who have been turned 
out of possession summarily, have been reinstated summarily by the 
Sudder; and their opponents remitted to a Civil Suit. Only this 
week, I obtained such an order in the Sudder (August 26, 1858) on 
M. P. There the petitioners had been deprived of their land by a 
Decree holder in a Suit in which there was jSled a Razenamah. The 
petitioners were perpetual lease-holders ; and of course the Plaintiff 
could take no more than the interest of the Defendant. In point of 
fact he took the land subject to the lease. 

These remarks may be appositely concluded by a reference to, 
the violation of these principles in the Tanjore case, where the 
Commissioner caused to ‘be zufted every estate in the district which 
had at any time belonged to the’ late Rajah, in order to force the 
possessors to establish their titles to his satisfaction. Here the par- 
ties in possession were converted into Plaintiffs, and the I. 
Company were at once Judges and Defendants. The Enam Com- 
missions act on the same principle. 



TOPIC m FOURTH. 


HE THAT SEEKS EQUITY JIUST DO EQUITY. 

The prineiple of this Court is not to give relief to ihose who will not 
do BquityP^d) 

§ L From the terms of this maxim it clearly appHes to the 
case of Plaintiffs— parties seehing relief ; and with regard to these. 
Equity will not give them a Decree, unless they will consent to 
do that which under the .circumstances of the case is equitable 
tg the Befendmt and other parties before the Court. 

§ 2. Thus where a Plaintiff sues on a lost bond or other se- 
curity, the Court will requires him to give an undertaking not to 
sue at Law, or an indemnity before it decrees payment. 

§ 8. So where a party came, before the repeal of the Usury 

La^s, to be relieved against a usurious bond, the Court would not 
dire^ the usurious instrument to be delivered up to be cancelled, 
except upon terms of the Plaintiff paying what was bond fide due 
upon it. 

■§ 4. So where a husband, under the English Law, seeks to 

recover his wife^s property, and has made no settlement bn her, 

he shall not have it without due settlement. 

§ 5. So if a man prays an injunction to stay proceedings at Law 
upon a bond, he shall not have it unless he will give judgment, 
and, in England, be bound by order to bring no writ of error/^) 

§ 6, It must not be supposed that the Court will impose 

any terms it pleases on the Plaintiff. It will only see that he 
does that which is equitable to the defendant in the particular 
matter which is the subject in dispute. This doctrine has been 
well considered by Vice Chancellor Wigram in Hanson v. Keating M 
The Vice Chancellor said : — 

argument in this case for the Defendant Mrs. Keating was found** 
ed upon the well established rule of this Court, that the plaintiff who 

(а) Bet ImS. Mdott in Dam y. Dnh of Mmlhorough^ 2 ves. 167. 

(б) Yemon, Anonymo^^^ W Mm, p. 
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would have equity must do equity,— a rule by which, properly under- 
stood, it is at all times satisfactory to me to be bound. But it is a 
rule which, as it was used in the argument of this case, takes for grant- 
ed the whole question in dispute; The rule> as I have often had oc- 
casion to observe, cannot per se decide what terms the Court should 
impose upon the plaintiff as the price of the decree it gives him. It 
decides in the abstract, that the Court, giving the plaintiff the relief to 
which he is entitled, will do so only upon the terms of his submitting 
to give the defendant such corresponding rights (if any) as he also may 
be entitled to in respect of the subject-matter of the suit ; — what these 
rights are must be determined aliunde by strict rules of law, and not 
by any arbitrary determination of the Court. The rule, in short, 
merely raises the question what those terms (if any) should be. 
If, for example, a plaintiff seeks an account against a defendant, the 
Court will require the plaintiff to do equity by submitting himself to 
account in the same matter in which he asks an account ; — the reason 
of which is,, that the Court does not> take accounts partialiy^ and 
perhaps ineffectually, but requires that the whole subject be, once for 
all, settled between the parties. It is only (I may observe as a gene- 
ral rule) to the one matter which is the subject of a given suit that 
the rule applies, {WJiitaher v. and not to distinct matters pend- 

ing between thh same parties. So, in the case of a bill for specific 
performance, the Court will give the purchaser his conveyance, provided 
he will fulfil his part of the contract by paying the purchase-money ; 
and, e converse, if the vendor were plaintiff, the Court will assist him, 
only upon condition , of his doing equity by cpnveying to the purchaser 
the subject of the contract upon receiving the purchase-money. In this, 
as in the former case, the Court will execute the matter which is the 
subject of tiie suit wholly, and not partially. So, if a bill be filed by 
the obligor in an usurious bond, to be relieved against it, the Court, 
in a proper case, will cancel the bond, but only upon terms of the obli- 
gor refunding to the obligee the money actually advanced. The reason- 
ing is analogous to that in the previous cases. The equit;^ of the obli- 
gor is to have the entire transaction rescinded. The Court will do 
so as to remit both parties to their original positions : it wilt not re- 
lieve the obligor from his liability, leaving him in possess^' of the 
fruits of the Ule^t transaction he complains of. I " no case 

which cannot be explained upon this or analogous rea^ofiiiig ; and my 
apiniott is, that the Court mm w^ver latvfuMy* impose merely arbitrary 
conditions upon a plaintiff, only because he stands in that position upon 

Glyu & 
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the record, but can only require him to give the defendant that ’which 
by the law of the Court, independently of the mere position of the 
party on the record, is the right of the defendant in respect of the 
subject of the suit, A party, in short, does not by becoming plaintiff in 
equity give up any of his rights, or submit those rights to the arbitrary 
disposition of the Court. He submits only to give the defendant his 
rights in respect of the subject-matter of the suit, on condition of the 
plaintiff obtaining his own. Cases may perhaps be suggested (some cases 
of retainer, for example) iu which a question never can arise except 
against a plaintiff; but, as a general proposition, it may, I believe, be 
correctly stated, that a plaintiff will never, in that character, be com- 
pelled to give a defendant anything but what the defendant might, as 
a plaintiff, enforce, provided a cause of suit arose : Lady Elibank v* 
MonioUeui^) Sturgis v. OhampneysSf> 

** I have gone at length into this question, because the opinion I have 
expressed — which I intimated, during the argument — was combated with 
great earnestness, and was said to be opposed to the opinion of Lord 
Cottenham in Sturgis v^ Champneys. I do not so understand Lord 
Coitenham in that case, or I should at once defer to his judgment. 
But I do know, that, in one of his most elaborate and able judg- 
ment^*— I mean that in Brown v. Newall^id) and with equal clear- 
ness in Jgaheg v. Hariwelly in the House of <' LordsC^), — he held, that 
a party loses none of his rights by becoming plaintiff iu a suit iu 
equity. The Vice-Chancellor of England^ and Lord Brougham^ on appeal, 
upon the general ground that he who would have equity must do equity, 
required the plaintiff in the latter cause to submit to an account of 
certain monies he had iu his hands, in which the defendants claimed 
an interest, as the price of a decree for an account against the de- 
fendants ; there being no necessary connexion between the two accounts. 
This decree, therefore, went to the House of Lords under every cir- 
cumstance of disadvantage. The House of Lords investigated the case 
with a view to the question, whether the defendants were entitled to 
have the two accounts blended ; and being of opinion that the defen- 
dants had no such equity, the decree was reversed. 

** I am clear, therefore^ that I am not bound in this case to impose 
upon the Blaintiff the terms required by the Defendant, only because 
he is Plaintiff, (for that was the argument at the bar).*’ 

And this has been affirmed in the late case of G^sott v. Gold- 


(/) S Hyl and Or. 10^., (A) 6 Cl and Fin. dSt, nom. 
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smidj^^ which was an appeal to the Lords Justices from a decision 
of the Master of the Rolls. Sir J, Turner quoted the argument 
of the Vice-Chancellor in Hanson v. Keating with approbation, and 
added — 

** The case was argued at the bar, and was rested by the Master of 
the Rolls in his jadgment, upon the ground, that the Plaintiff, seeking 
specific performance, must perform his part of the contract ; and, in 
effect, the judgment of the Master of the Bolls rested upon the rule, 
*that he who comes into equity must do equity.’ This is a rule which 
is no doubt favoured by this Court, as its direct and immediate oper- 
ation is to prevent multiplicity of suits— an evil which the Court is al- 
ways anxious to avoid. But the rule certainly does not go so far as 
to entitle the Court arbitrarily to impose terms upon a plaintiff who 
may he driven to ask for its assistance ; it is restricted in its opera- 
tion, and the true meaning of it, as I apprehend, is this, that those 
who ask for the assistance of the Court i)^ust do justice as to the mat- 
ter in respect of which that assistance is asked. Lord Hardwiche^ speak- 
ing of the rule in SMsh v. TosteriJ^) thus expressed himself — * The rule 
does not hold throughout so as to tack things together which are in- 
dependent in their own nature.’ Sir John Leach^ in Whitaker v. EaWf) 
distinctly stated that the^^rule only applied to equity arising out of the 
same transattion.” 


(*) 19 Jar, p, I, 


ijc) 1 Ves. sen, 89. 
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TOPIC THl FIFTH. 


HE THAT HATH COMMITTED INiaUITY (TO THE DEFENDANT) 
SHAH NOT HATE EaUITY. 

advantage de son tort de mesme, 2 Imt, 11"^* 

§•1,. The priaeiple is that touched on already. A jlaintif mus t 

c om. into Court with d£aji.J bs^ So in Co Urns v. BlafdernM) 

Lord Chief Justice Wilmot said — 

“ TMs 13 a contract to tempt a man to transgress the Law, to do 
that which is injarious to the community : it is void, by the common 
Law ; and the reason why the common Law says such contracts are 
void, is for the public good. ^ You shall not stipulate for iniquity. All 
writers upon our Law agree iu this, no polluted hand shall touch the 
pure fountains of Justice.’’(^) 

§ 2. So if a usurious leuder, the fabricator of a catching bargain 
■withs-a young heir just of age.(') and the like, come into Court 
for speci:ac relief under their agreement, the Defendant may show 
the invalidity of the instrument, and shall have the Bit dismissed 
without paying anything; for the Court will never assist the wrong 
doer in effectuating his wrongful and illegal purpose, 

§ 3. This principle will be largely illustrated under various heads 
hereafter. Suffice it here, without giving tlie cases, to remark, that 
upon this general principle stands the maxim ex iurpi causd non 
orituT actio, of which the maxims ex fpacto illicito non otituf actio 
—ex maleficio non oritur actio— ex dolo malo non oritur actio— 
are but branches. They will be found explained by Mr. Broome 
in his Leading Alaxims,^ — 3fcf illf. j». 665. 


(«) 1 Sm : L. C. 263. • (h) See Case *7 of J 849. M, S. A. Beport for 1850, p. 36. 

(g) See Chesterfield v, Janse^y 1 T. and W. It. C. d'39. 

id) The difTorcnce where the giver of such an instrument comes for relief from hi® 

own, act. 



TOPIC THE SIXTH. 


EaUITY IS EaUAMTY. 

QUqiilks est rerum conmdentia^ quoe ^arihue in camis paria jura desiderat, et 
omnia vere eo oequiparat^ et dicitur (Equitae quad EqualituB. — Bracton. 

§ 1. Equity is Equality ; or as it is sometimes put, delights in 
Equality. The remarks of Aristotle in the 5th Book of the Niclio- 
machean Ethics should be studied, to see how Equity is Equality. 
So Seneca says Efima pan eeguUalis eei mgualitm^ And 
says ; — 

3Sq uit.y ou^ht to preside iu all agreements ; henoe it follows that in . 
coTitracts of mutual interest, where one Of the contracting parties gives 
or does something for the purpose of receiving something else as a prioe 

and compensation for it, an injury suffered by one of the contracting 

parties, even when the other has not had recourse to any artifice to 
deceive him, is alone sufficient to render such contracts vicious, jgor as 
1 Equity in matters of ccfmmerce consists in Ec|uallty, when tliat Equality 
is violated, when one of the parties gives more than he receives, the 

^ntracr is vicious for want of the Equity which ought to preside in it/* 

§ 2, AristotVs * theory that all virtue is a mean, and all vice 
either excess or defect, naturally led him to hold justice to be a 

mean, on either side of #ich the balance was ever oscillating j 
and justice was consequently to be restored by equalidng the dif- 
ferences. Hence his notions of distributive justice being a pro- 
cess according to geometrical proportion ; corrective justice accord- 
ing to arUhnittical proportion, and commutative, or retaliation, ac- 
cording to both. And the whole passage(^) is singularly illu8tra?t|fe 
of this maxim, that Equity is MqualUp ' 

(tf) Sm (3. EdO eSs! "**** 

(h) This dxsqulsitioix on distribativo justice takes its rise from the feet that the ancient States 
Iiad something to divide- Thus the Athenians^ according to^ the divi- 
ded their silver. ThusEome, re#arW her dtb«se?vHV ]^ Oioero iu Ida 

fimii hook On the Laws’^ says/* thi\ i^r from veimf to 

distribnte^that is to give every man his to” Agam ie says, **Thwe is hut one essential jus- 
tice which oewieni^ society and one wh^ ' this justice. This Law as right 

reason/ 
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§ 3. Thus in distributive justiceC*^) he argues that since the un- 
just is unequal, it is clear in wherever there is a more and a less, there 
is an equal. If the unjust is unequal, the just is equal : and since 
the equal is a mean, the just is both a mean and an equal. There 
must be two things for any thing to be equal. But since justice 
is both a mean and an equal, it will have to relate to things 
and persons ; because it is a mean, to some persons ; because it is 
an equal, to two things. Justice must consist therefore in at least four 
terms. Those to whom it is just compose two ; the things in which 
it i$ just, two more. And it is from people who are equal obtain- 
ing things niiequal, or from people who are unequal obtaining things 
equal that disputes arise ; justice then is proportion. But proper* 
tion is geometrical which increases by multiples as for instance — 

As 2 : 4 : : 4 ; 8 ; or arithmetical which increases by ad- 
dition ; E. G. As 2 : 4 : :,4 : 6, 

Distributive justice proceeds according to geometrical proportion. 
Thus if the State has 6 to divide between Tom and Dick. It 
will examine their respective standards of merits, and if it find that 
Dick has done the State as much service, again as Tom, it is clear 
that*^ ought to have as much more of the 6. As Tom : Dick : : 
2 ^4 ; but when in the act of distributing the ratio will stand 
thus — 

As Tom : 2 : : Dick : 4. 

and if after the distribution Tom and his share are to Dick and 
his share as the whole ratio was before, distributive justice will 
have worked rightly and the rates will then stand 

As Tom + 2 : Dick -f- 4 ; : Tom -i- Dick : 6. 

§ 4. Corrective justice also is a principle of Equality; but it 
works by* arithmetical proportion : that is strict Equality— -whereas 
distributive justice proceeds according to geometrical proportion, 
that is the proportions which the persons had to the things brought 
in. This corrective justice applies to. the ordinary transactions of 
mankind. Let us hear what Aristotle himself says = 1 ^ 

But tlie just which exist in transactions is something equal, and 
the^^ unjust something unequal, but not according to geometrical but 
arithii#tel proportion ; for it matters not whether a good man has 
robbed a inan, or a bad man a good man, nor whether a good 

I : 

C<?) ^^ic. Eth. L.T^Oh. $.5. in tke text is that of holm’s OlaisicaJ Library, 
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or a bad maa has committed adultery; the Law looks to the difference 
of the hurt alone, and treats the persons, if one commits and the other 
suffers injury, as equal, and also if due has done and the other ^suffered 
hurt. So that the Judge endeavours to make this unjust, which is un- 
equal, equal ; for when one man is struck and the other strikes, or 
even when one kills, and the other dies, the suffering and the doing are 
divided into unequal parts ; but then he endeavours by means of punish- 
ment to equalize them, by taking somewhat away from the gain. Por the 
term ‘ gain* is used (to speak once for all) in such cases, although in 
some it may not be the exact word, as in the case of the man who strikes 
a blow, and the term ‘ loss’ in the case of the man who , suffers it ; but 
when the suffering is measured, the expressions gain and loss are used.” 

So that the equal is the mean between the more and the less. But 
gain and loss are one more, and the other less, in contrary ways ; that 
is, the more of good and the less of evil is a gain, and the contrary is 
a loss. Between which the mean is . the ^equal, which we call the just. 
So that the just wliich is corrective must be the mean between loss and 
gain. Hence it is that when men have a quarrel they go to the Judge ; 
but going to the Judge is going to the just ; for the meaning of the 
word Judge is a living personification of the just ; and they seek a Judge 
as mean ; some call the|p mediators, under the idea that if tli.ey the 
mean, they will hit the just ; the just therefore is a kind of mean, 
cause the Judge is. 

<‘But the Judge equalises, and, just as if a line had been cut into two 
equal parts, he takes away from the greater part that quantity by which 
it exceeds the real half, and adds it to the lesser part ; but when the 
whole is divided into two equal parts, then they say that the parties 
have their own when they got an equal share. But the equal is the mean 
between greater and less, according to arithmetical proportion. For this 
reason also it is called ZiKaiov, because it is Slxoc (in two parts), just as if 
a person should call it Stxatoy (divided in two), and the diKaa-rijs is so called, 
isa it were divider). For when two things are equal, 

fbotii the one something is taken away and added to the others ' 
other exce^^S'by twice this quantity; for if it had been Iway 
from the oj]|| and not added to the other, it would have eaiceeiled by 
once this quStity only ; it would therefore have exe^^; 
once this quantity, and the naea^ would that part from 

whi<|h it was taken by once this quantity, % 4his njeana, therefore, we 
shall know both what it is ySght to take May from him who has t^, 
much, and what to add to him who haa too little. For the quantity by 
which the mean etcceds the less must Be .added to him ^who has the less 
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and the quantity by which the mean is exceeded by the gveater must 
be taken away from the greatest. 

“ For instance, the lines AA, BB, CC, are equal to each other ; from 

the line' A A, let AE be taken, or its equal CD, and added to line 

CC 1 so that the whole DCC exceeds AE by CD, and CZ ; it therefore 
exceeds BB by CD-(^) But these terms, loss and gain, take their rise from 
voluntary barter ; for the having more than a man’s own is called gain- 
ing, and to have less than he orignally had to suffer- loss ; as in sell- 
ing and buying, and all other transactions in which the Daw affords 

protection. Bat when the result is neither more nor less, but the condi- 
tion of parties is the same as before, they say that men have their 
own, and are neither losers nor gainers. So that the just is a mean be- 
tweeu gain and loss in involuntary transactions, that is the having the 
same both before and after,” 

§ 5. So with respect to retaliation, or commutative justice, the 
rule of equality proceeds according to both proportions geometrical 
and arithmetical. ' Lex talionis^ is far from universally being just : 
an eye for an eye and a tooth for a tooth, is a rule which would 
work in some cases very unjustly, and in others he impossible, 
Thua 5 >^hat should we say if it were proposed to apply this Law 
to adultefy ? Again; suppose a oue eyed nian put out the eye of 
a %iaii with two eyes ? Would the Jjeoi talionis, the eye for an 
eye, which would leave the aggressor in total blindness, be equi- 
table ? Or suppose a blind man put out the eye of a one-eyed 
man ; so that the degree of blindness would be equal, how could 
the law be carried into effect ? But this Law is the guide in 
bargain and exchange, as Aristotle meant admirably shows. Again 
let us hear the Master^s own words. 

'' Some people think that retaliation is absolutely just, as the Pytha- 
goreans said ; for they simply defined justice as retaliation to another. 
But retaliation does not fit in either with the idea of distributive or 


(<i) The following flguto will eqilaiu irUtotle’s meaning 
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corrective justice; mi yet they would have that this is the meauiug of 
the Ehadamanthiaa mle. ‘ If a man suffers what he has "done> straight 
forward justice would take place for in many points it is at variance ; 
as for example, if a man in authority has struck another, it is not 
right that he should be struck in return ; and if a man has struck a 
person in authority, it is right that he should not only be struck, but 
punished besides. Again, the voluntariness and involuntariness of an ac- 
tion make a great difference. But in the intercourse of exchange, such 
a notion of justice as retaliation, if it be according to proportion and 
not according to equality, holds men' together. Por by proportionate, 
retaliation Civil Society is held together ; for men either seek to retaliate 


evil (for otherwise, if a man must not retaliate, bis condition appears 
to be as bad as slavery) or to retaliate good ; for otherwise there is no- 
interchange of good offices, and by these society is held together,; and 
for this reason they build the temple of the Graces in the public way^ 
to teach that kindness ought to be returned, for this is peculiar to- - 
gratitude ; for it is right to return a service to the person who has 
done a favour, and then to be one^s self the first to confer the next- 
But diametrical conjunction causes proportionate return ; for example, let 
the builder be A, the slioemaker B, a house C, and a shoe D ; the 
The following figure will builder therefore ought to receive from tlj^hoe- 

^ give(*liim somft 
of his own in return. If therefore* therl^e' 
proportionate equality in the first instance, and 
then retaliation take place, there will be the state 
of things which we described ; if not, there is 
no equality, nor any bond to hold . commercial 
dealings together ; for there is no reason why 
the work of one should not be better than the 
work of the other ; these things, therefore, must be equalis&ed ; and this 
is true in the case of the other arts also ; for they would be put an 
end to, unless equality were observed between the dealer and the per- 
sbh dealt with, both as regards quantity and quality. For oommenriai 
idtercbUrse does not take place between two physicians, but between a 
physician and an agriculturist, and generally between persons who are 
different, ; but it is necessary that these be made equal. 

Therefore it is neeessaiy ttefc all things, of which there is interchange* 
should be in some madnisir commensur^^^ And for this purpose money 
came into use.^H<») 



(#) At of this Chapter riagalarty oomtct notions respecting 

Whifih are not only ^ base of the disquisition of oar poUtieal economisiw, ha| 
never been improved upon, * . 
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§ 6. This doctrine that Equality i s Equity^ ) may be traced per- 
vading ma^y topics in our English Law : some of which will be 
noticed more at large hereafter. Such for instance is the doctrine 
of conirihuUon between mreiies, contractors, and others — the abate- 
ment of legacies where the assets are deficient — the apportionment 
of money due on incumbrances, among purchasers and claimants of 
different parcels of laud — and Marehelling of the assets^' as it 
is called. 

§ 7. Thus some of the leading maxims of Equity have been 
noticed, with a view to give an insight into the principles on 
which it works. Before proceeding to discuss the principles more 
specifically, it may be well to advert to some of those funda- 
mental’ principles by which the Judge is to be guided in the 
discharge of his judicial functions. 


(f) That is to say, in the absence of conttact— where there is a contract between the jwrtieCthe 
maxhh wdw comeniio nmmt Ugm comes into operation. To instance a Cew of ^ rooent 
^--The Court compelled specific performance of an agreement to accept a transfer of railway 
Silil'feongh the HsintilT himself had paid no deposit upon them* ChaU '^. 4, Juf, tif. S. 

084. performance was decreed ef a speculative agreement thoit|^ Hefeiidant would Imra 

to pay a Ma of money for nothing, ffaymod, v. Cbpe, 27 1»* N* S. Oh* 468, So also tpeci* 

ilo performaik«o wa»: decreed where the agreement was that the |iite of eei^in p^ ahohld bi 
fixed by a third pa)%, , he liated high and ^ Court b^amxved ** perhaps 
price,” V, Jfojow, 26 Bm. W. ' . 




CERTAINTY, 


«0 

The decisions of the Law are the great landmarks for the -safety 
and regulation of all property. And perliaps it is of less import- 
ance iow the Law is determined, than that it should be deter- 
mined and certain ; and such determinations should be adhered, to ; 
** for then every man may know how the Law is^^ says Ashurst, 
jj^d) « Where things are settled, and rendered certain, it will not 
be so material how, as long as they are so, and that all people 
know how to act,’’ says Lord Chancellor Certainty'^ 

says Lord EardwicMf) is the Mother of repose, and therefore 
the ‘ Law aims at certainty/^ Mieera est sewitus, ubi jus est 
mgum ant incertum. It is to secure this uniformity that we 
have an ultimate Court of appeal ; which seeks to secure unity 
of judgment throughout the Courts of every district, Ubi eadem 
^st ratio mdem est lex. It is for this, that we have rules of 
practice, and circular orders put forward from time to time by the 
Sudder; and it is for this "that each Court conforms to its own 
long observed course of practice. Oursus curias lex curiae is the 
maxim* Omnis mnovatio plus novitaie ^erfuTbat ^uam utUitate 
proj^stJ9) 

^^TSj^jLhese last three sections(A) our author/* says Lord Oolke in his 
commentary on Littleton “hath taught us an excellent point of learn** 
ing, that when any innovation or new invention starts up, to try it with 
the rules of the Common Law (as our author here hath done) ; for 
these be true touchstones to sever the pure gold from the dross and 
sophistications of novelties and new inventions. And by this example 
you may perceive, that the inle of the old Common Law being sound- 
ly (as our author hath done) applied to such novelties, it doth utter- 
ly crush them and bring them to nothing ; and commonly a new in- 
vention doth offend against many rules and reasons (as here it ap- 
pearefh) of the Common Law, and the ancient Judges and sages o 
the Aw' have ever (as it appearelh in our books) suppressed innova 
tions and novelties in the beginning as soon as they have offeret 
to creep, up, lest the quiet of the Common Law might be disturbed/ 

*§ 2, Wherever therefore a Judge finds that the same or simi 
hx facts as those before him have already been submitted to ; 
h^mpetent tribunal and received a judicial decision, he is bound 

I;^di^eive, or at least will act decently and wisely in holdin, 

- - ** * >— 

{<0 T. R. 410. if) W0m V. 3fVm L 245. 

if) V, h E W. 452, > 

/(A)Littlatcwi| 72 m 
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TO DOUBT IS TO 

himself bound by such decree; unless indeed it be luauifestly ab- 
surd or wrong ; . in which case he may depart from it ;(*) for it is 
not a servile obedience to precedent which follows blindly and uu- 
reasoningly, that is recommended ; but a submission, even in cases 
of doubt, where the mind of the individual Judge does not go en- 
tirely along with that of his predecessor, and yet is not satisfi- 
ed that his predecessor may not have been right. He will do well 
to hold himself bound by such precedent, and so stating in his Judg- 
ment, leave it to the suitor to, refer the question to the Superior 
Court. The Judge in such a case will do well to )bear in mind 
the principle, that to doubt is to affirm ; and the admirable remarks 
of that great Jurisprudent, the Lord Justice Knight Bruce^ on the 
duty of an appellate Judge will form a useful guide in .dealing -with 
precedents, It is, he says, an AUg, QenL v. Corpor. of BevsrleySS) 
“I apprehend, universally, understood be the duty of an appellate 
Judge to leave undisturbed a decision where he is not thoroughly ^ per- 
suaded that there has been error. It is, I believe, in appeals as much 
a rule or maxim of the English Court of Chancery, as it was of the 
Civil Law, that to doubts to entertain grave and Bolid douhi^ is to affirm; 
because to reverse is to disturb an existing state of things. Certainly, 
it has not been uncommon for Judges, when reversing, to avo'js^iSJSt they 
have hesitated, and to express distrust ; nor, considering that sometimes, 
or perhaps often, the Judge appealed from is a mart not less likely to 
be accurate than the Judge appealed to, ^aud how often reversals and 
affirmances are alike reversed, does it appear to me that this can Justly be 
blamed. But still, in whatever form, and with whatsoever sincerity tei%Ss 
of deference and diffidence maybe used, a reversal can scarcely proe^^d 
from a Judge fit for his office without sl eonvicUont in his own mind, 
that he is right.” 

§ 3. It is desirableW however that the practice of drawing fine 
wire-drawn distinctions should be avoided. The more general % rule 
i^, tjie better for society. If such distinctions,^^ said Lord 
*%are to be admitted, and to fiecome rules of Tjuw, the knowle^^ 
of the ConamoB Law will become rather a matter of mepaory tfirtu 

— ' — T" — — 

(?) § ** If two texfa differ^ s«y» Tajn^a^akga •* reason,” i. e. that whioh best aapports, 
^ ianst'h: practice pre’vai! ” ^ '/ V , w 

t;, (j)e Mac. ^ 

(i) And in dealings with a qnestioa of ftictsit may be as weH to bear in mind that auspicjoa 
though a groand for rigid inqniiy” is not a ground if it remmis oi)% suspicion for an adverse 
decree. v. SaiooH S Bttyrej 4#. . 

2, Veru. 758. 
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WIRE-DRAWN DISTINCTIONS. 


of Judgment and reason."’ And Best, C. J. thus states that great juris.- 
prudent Lord Mansfields opinion. " Lord Mansfield, speaking many 
years ago against subtilties and refinements being introduced into 
our Law, said they Were encroachments upon common sense, , and 
mankind would not fail to regret them. It is time, he says, these 
should be got rid of : no additions should be made to them : our 
jurisprudence should be bottomed on plain broad principles, such as 
not only Judges can without difficulty apply to the oases that oc- 
cur, but as those whose rights are to be decided upon by them 
can understand. If our rules are to be encumbered with all the 
exceptions which ingenious minds can imagine, there is no certain 
principle to direct us, and it were better to apply the principles 
of Justice to every case, and not to proceed to more fixed rules.” 


As Lord Eldoni”) says 

" Instead of struggling by little circumstances to take cases out of a 
general rule, it is more wholesome to struggle not to let little circum- 
stances prevent the application of the general rule.” 

§ 4* And the maxims in which this is expressed are various. 
Thu51?^^a mltitilas inJurerepTohatnr,etialis certitudo ceriiivdinem 
eonfundit.^"^ Be minmis non eurat lex. Apices'^ juris non sunt jura. 


§ 5. Of course where the Decree produced before the Judge, 
is manifestly at variance vtith the Law, as where it professes, to 
act upon a Regulation, and there is no such Regulation ; where it 
has laid down doctrine opposed to Regulation which it has over- 
looked, or where it is demonstrably opposed to the dictates of plain 
sense, it should be departed from boldly and openly. It would 
be a mistake to suppose that the Courts in England pay an un- 
questioning obedience to precedents. It is only necessary to look 
at any Annual Index to satisfy ourselves of the number of old 
cases actually overruled ; while others are questioned, or doubted, 
and so their authority weakened. “ The decisions of our prede- 
cessors,” says Lord Tenterdenio) “ the Judges of former times ought 
to- be followed and adopted ; unless we can see very clearly that 
i^y are erroneous;” and againfp), "It is of gr®,t injporlanoe % 
case, but particularly in Mercantile Law, that a rule ones 


(w) (o) If. Serim, 8. B. aad Ad. 17. 

(«) Broom. Leg, 1^ 1*1. ( j,) W'ilHam_ v, fferwawm, 7. B. *a4 C. 476. 
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laid down and firmly estabKshed and continued to be acted upon 
for many years, should not be changed unless it appears clearly to 
have been founded, upon wrong principles : when decisions are over- 
ruled, they are so not as being had Law, but as not being Law/" 
So of Usage. Malm mm relinquendm est ; for it is not mm but 
abmus. Heason is the soul of the Law, and cessante ratione, cmat 
Urn. The progress of civilization, and the increasing complication of 
relations in our highly artificial state of society render the applica- 
tion of many older dogmata of the Courts inexpedient, possibly even 
unjust : and the Judges of England while bowing with respectful 
deference as a general rule to the Precedents in the Eeports, have 
courageously maintained their own independence of judgment in cases 
where such independence is based on the sure warrant of reason# 

** It is the duty of the Court” says Eord CMenham^^ to adapt its 
practice and course of proceeding to the^ existing state of society, and 
not by too strict an adherence to forms and rules, established under 
different circumstances, to decline to administer justice, and to enforce 
rights for which there is no other remedy. This has always been the 
* principle of this Court, though not at all times sufficiently attended to.” 

** A decision” says Frihaspati “ must not be made solely ^iw^^'^ving 
recourse to the letter of wfitten codes; since if no decision were made ac- 
cording to the reason of the law there might be a failure of justice.” 


-^nd in Darley v. The Queen , Lord Brougham says : — ^ 

W ' 

* ‘*T think it is always much better when the Court is laying ~do^ 

a general rule for the future upon a most important question, as tips 

is, if there is a conflict of cases, to admit at once that some cases 

are one way, the majority of cases being the other way, and to say 
that the balance of authority is on the side upon which you incline 
to give your own opinion, rather than to attempt by refinement and 
IpHility to reconcile cases which in themselves really are in ciiifiict, 

apd.a^ hot capable of being reconciled. It is the honestest, it is tlfe 
fairest, i^, is the most correct course in such cases. Judges, 10#' 


men, may ik fellible, and there may- be better decisions giv^'1 
after full cduSidei^tioa than were given at a former periqd/i l^-yi^ belter 
to admit that fairly^ openly, and to say V giving 

theW^^hfc ofour authdtt:y to the side to is the 

BiiMci of authorities in the Court belaid, runavai^ig airf 

unsatfefaotpry attempts to reconpile them/" ^ 


(i') Wdwmih r. MoU^ 4 jM Cr, 
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Thus in Bwtuoell v. Broohi.^^ on the question whether a married 
woman could be sued for a debt on her own contract, Lord Mam- 
field observed;— 

“ The general principle of law is against her liability. But quicquid 
agmt homines is the business of Courts, and as the usages’ of society 
alter, the law must adapt itself to the various situations of mankind. 
Hence, ^'^Rfuries ago, exceptions have been engrafted upon this rule, as 
in the case of adjuration,” &c. 

So in Davies v. Bowell,^^ TTilles, C. J. said as follows 

When the nature of things changes, the rules of Law must change 
too. When it was holden that deer were not distrainable, it was because 
they were kept principally for pleasure and not for profit, and were not 
sold and turned into money as they are now. But now they are become 
as much a sort of husbandry as horses, cows, sheep or any other cattle. 
Whenever they are so and it is universally known, it would be ridi- 
culous to say that when they are kept merely for profit they are not dis- 
trainable as other cattle, though it has been holden that they were not 

so. when they were kept only for pleasure. The rules concerning per- 
sonal estates, which were laid down when personal estates were but smsll 
in pP 5 ^rtiott to lauds, are quite varied both in Courts of Law and 

Equity, that personal estates are so much increased and become so 

considerable a part of the property of this kingdom.” 

§ 6. A good instance of a case solemnly overruled . after being 
for many years the guide upon that particular point, is the well 
known case of Qoodsall v. Boldero selected indeed by Mr. Smith 
as a Leading CaseW, which decided that an Insurance on the life 
of a debtor is a contract of indemnity ^ and that th6 insurer can only 
recover from the office what he may not have been paid from 
otfeer sources. This has been expressly declared not to be Law In the 
late pase of Dalhy v. India and London Assurance Company The 
remarks in Moses v. Maofarlane in the notes to the case of Marriott 
V. Kampion^^ may be consulted with advantage on this point. 

Eormerly/^ says Mr. Lewin in his admirable work on Trusts, 

It was held by the Court, that an executor might employ the 
aets in his trade, or leud them upon security, and he should; not be 
lilted upon to accounl for the profits or interest. Ai)^,;,8q,ph^ was 

Splb" where money which had been lent by the Testator ,pu good 

' ' fv \ 

— - ■; y 

■ * Dcitigl. 37S. '(0VoUa,p, m 

. («) iStJiJw, 1024. See aJap THiJui. pt. 8,p, 1544 . Jw.iti a. p. 187; •' ■ 

'*■' ■ (ej 2 Sft i, Ifc C.m" ” 
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security was called in by the Executor for tbe express purpose of being 
re-lent by himself. The Executor, it was argued, was not bound to lend 
the assets, and if he did so, it was at his peril, and he was answer- 
able for losses, and, if accountable for any loss, he was surely entitled 
to any gains. But Lord North overruled the doctrine in spite of the 
alleged practice of the Court for the last twenty years, and the authority 
of above precedents. 


§ 7. But there, seldom, if ever, occur, two cases in which the 
whole of the facts and circumstances are precisely identical. NuUmn 
simile idem est. Nullum simile qualuor pedibus currit ; and it is 
often imperative on the Judge, while acknowledging the force of 
the authority before him as a general rule, to distinguish the case 
under discussion from it, by showing that it differs in particulars 
which make the precedent inapplicable in fact, however closely 
it may seem to apply on a cursory or. superficial perusalW Lord 
Justice Knight Bruce in the great case of Boyse v. RossborougK^!*) 
makes some excellent remarks oji the force of precedent. 


“ I say, borrowing from Lord BldorCs judgment in Basi v. Whit- 
bread ‘ that I will not confine myself to the inquiry, whether a case, 

• precisely the same has ^ever occurred,’ or take, * as my rule^jjfr-^aoting 
tliat circumstance instead of the principle decided by former cases,’ Why 
am I, without necessity and without reason, to treat the example as 
limiting the rule ? It has been properly conceded, that the series of 
dij'ect decisions establishing wills in this Court, at least those previous 
to 1841, cannot be set at nought, but bind as far as they extendi, 
If so, they must be considered not as having created (which they could 
noth but as having obeyed Law, that is to say, unwritten Law* Up- 


(w) One very grave evil of raodern days is the voluminous and ever iucreasiug body o 
Reports. In Twyne’s case (S. Sm. L C. p. 1.) Sit Thomas ^gsHon quotes an old saw to account 
ior the increase of a Law library. 

Qiuceriittr vt crescmi tot in orhe vohmma Ugis, 

Inpromjoiu causa esi, orescit in orbs dolus* 

Eraud no doubt assumes Protean shapes : but the Reports, as at present conducted, hnnwestl- 
rily numerous. ' 'Cases on the same point are reported over and over again ; and for 

which no authority can be needed. The hand of the Reformer is sadly wanted hfue j schemaji 

have been proposed to mit^ate or remove the evil j and the publication of su<A works as the Law 
Journal, J urist. Weekly RepoAer has done somewhat. The ttdge fWre fortunate in tliis 

repeat than ourselves Zaudab^tttcim so fat as hls LafW slxekek are But it may be a* 

weR .to note Mr. Baron ^BfanmslH examination hefore the C^mmMw^rs appointed to en- 
quire into the arrangements for transacting judicial business. ** Lord WcnsUgdtdd* he says 
<'told me and my judgment goes with it that no Judge, can do his duty who docs 
read the Reports.” 8 Jnr. n, $, S80. 

W De 0ex.H*«EC 846, 
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FLUCTUATING COUHSE' OF DECISION. 

on questions, liowever, of unwritten Law, the force of authorities ami 
precedents is not confined to cases of which all the circumatatices, how- 
ever accidental, agree with theirs, to instances as like as Jpk Jpi ; 
but where a positive Law forbidding the extension is not shoum, ex- 
tends, to tliose which, differing in some particulars, differ in no escen- 
tial circumstance, or cannot in legal reason or legal principle be sub- 
stantially distinguished. We should otherwise indeed be in a dark and 
strange state. Lord Coke and a celebrated Frenchman of the same * 
age say, one ‘ NuUuin simile quatuor pedibus currit \ the other, 

‘ Tout ecoempU cloche,^ and cases are continually governed in our Courts 
by authorities, not, according to our vernacular phrase, upon all fours 
with them. In the language of a distinguished Jurist, * Q,u%denim noil- 
ns et certiiis quam emnpla non restringere regulam and again, ' emrnpla 
non restringmit regulani sed loqimitur de casihiis €reb?‘ioribus.^ It seems 
to me that to accede to the defendant’s view of the precedents, would 
be unnecessarily to cripple the power of usefully administering justice; 
would be practically inconvenient' and theoretically wrong ; would be to 
confound essentials and accidentals ; would iu . effect be doing what 
Lord Mdon, in Bax v, Whitbredd^ so manifestly disapproves , when he 
says,. * I think it better, to declare that the Court will not abide by 
itesfe decisions, than to overrule them in effect, professing, to abide 
by them^^ 

§ 8. A course of decision . sometimes fluctuates, and what was 
the rule at one time ceases to be so and sometimes- again even 
reverts i in which case the Judge must follow the latest ruling. 
A good illustration of this is the alteration which has taken place 
with respect to the degree of caution whicli a man is bound to 
exercise in dealing with a bank note. 

Thus it was held by Mamfield \ii Clarke v. that 

when money or notes were paid * bond fide^ and for a valuable 
consideration, they never shalL be brought back by the true owner; 
but where they come maid fidd^ into a personas liauds, tliey are 
in the nature of specific property, and if their identity can be 
traced; the party has a right to recover/^ 

In Gill V. the principle was applied by the Chief Jus- 

ti&i who asked w^hether the plaintiff had taken the bill under cir- 
cumstifcne^- thiit ought to have excited the suspicion of a prudent 
man'? Tbfe c^a'^^overruled Bawmi v. was : itself over- ' 

(y) 1 Cowj). W, , («J a A d 4i66. 
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ruled by Backhouse v. in Which a different doctrine was 

laid down, which has been since maintained by various decisions.W 
This subject is ably treated in the notes to Miller v. Bace^W where 
it may be further pursued. In the Bank of Bengal v. McLeod!^^) 
Lord Brougham^ delivering the judgment of the Court said,— ■ 

“It is admitted, on all hands, that if Macleod and Co., having the bills 
ill their possession, had no power to endorse them, their act of endorsation 
would convey no tittle to the party taking and discounting them, any more 
than a forgery would do. It is. equally admitted, on the other hand, that 

if they had the authority to endorse, their endorsement passed the pro^ 

perty. It may be taken as also established, ? that whatever may have 

been the Law laid down in Qlll v. Cuhlttif) and Boxen v. HalUng^s) 

and one or two other cases, and not abandoned, at least, as ■ far as the 
language went, which the Court used in some subsequent cases, is now 
Law no longer ; and that the negligence of the party taking a negotiable 
instrument does not fix him with , the defeiJtive title of the party passing * 
it to him.*’ 

§ 9. A Judge is not to cast aside as worthless the decision of 
his predecessor, because the reasons on 'which the judgment is 
based are not logical, conclusive, or satisfactory, or the illustra- 
tions eccentric as for* instance where in a matter invcfjJng -the 
right of the top of a wall it was suggested that the ^'Plantiff 
might have wished to amuse himself by running along the top 
of the w^all.** Stedman v. Smith, The actual point determined 
may nevertheless have, been rightly determined, although the reasons 
given are not convincing, or are in fact not even supportable, 

A conclusion may be in itself right, although the premises as- 
signed are erroneous; or it may be faultily deduced from cor- 
rect premises. In such cases the point for the Judge is to see 
whether the facts proved warrant the decision arrived at ; and if 
they do so, the judgment shall stand. The faulty reasoning may 
be rejected as surplusage: the Judge may supply in his own 
mind the ^Mne of reasoning on which the judgment may be togi-* 
cally supported; and the question is, whether all that is Superflu- 
ous having been rejected, there is a residue sufficient to support 
the finding. Utile per i%utUe non vitiatur is a well known rule in. 


(d) A4. 

(c) XftUr V. 4* A. and B,’ 780. I Q, B. li, 40S. 

(i^)Si)aith, L. C. 38a (<j) Moores J?. 0. 0. p, 37. S. 0. 13 Jur. 94^. ^ 

if) a B. Kniam (^) S Mk and machhurn, 1. 
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pleading, by which all that is superfluous in the allegations may 
be discarded ; and it equally holds good in respect to the mainte- 
nance of judgments and the practice of the Law of Evidence. 
A few instances may not be out . of place. Thus in Thornhy v. 
Fleetwooi'J^) Mr. J. Ef/re said — 

I must own I have the misfortune to differ from my brother, for 
^ think the judgment given below for the defendants was well given, 
and ought to be affi.rmed ; though I must say thus much, that I do 
not approve of the reasons given by the Court of C. B. for that judg- 
ment.” 

And in Newton v. Couo%e}>) Beet, C. J. said — 

“ I will first consider this in the authorities which are to be found. 

“ If these are consistent we are bound by them, even although our 
own minds do not approve the principles on which they rest. There 
would otherwise be no certain rule which could be known to those who 
are required t'o conform to the Law. 

the decisions are contradictory, we are to consider the reasons 
given for them by those who pronounced them. 

If our predecessors have given no reason for their judgment, or the 
reascw for conflicting judgments are equally unsatisfactory, we are 

to put construction on the statutes which Dur own unfettered judg* 
ment induces us to think the legislature intended should be put on them.” 

So Bollochi C. B. “ The decisions of the HoUse of Lords are 
binding upon us but the reasons they give for them may not be so.” 
Taul V. 

These remarks will ordinarily be of the greatest cogency with 
respect to the treatment of appeaU; wherein I conceive it is the 
dear duty of the Appellate Court to consider whether the judg- 
ment of the Court appealed from can be sustained j not whether it 
is to be. rejected because it may be redundant, rest in part on rea- 
sons which are not borne out, or rely partly on facts immaterial or 
not sufficiently proved by the evidence. , Thus too in criminal cases, 
guilt or innocence is not to be assumed only because there may be 
discrepancies in the evidence. The question is, whether after at- 
taching all due weight to such discrepancies, and thrbmng off ir* 
rfeg4larities which may have been committed during the trial, and 
the there still remains a residuum of trust- w^orthy evidence 

on which to sustain the finding arrived at. 

: — -1 — •, 

{%) 1. Str. S71. (») 4* BiagkMa ^1. ( ;*) 4. Jur. a. ». lOSS. 
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§ 10, A Judge should not be induced to depart from precedent 
where it is otherwise binding, on account of any supposed hard- 
ship in the particular case. The interest of society at large is con- 
cerned in having general, certain, well understood rules, laid down 
and observed uniformly, on the faith of which men regulate their 
conduct and dealings. Every departure from this general rule 
works inconceivable mischief, by introducing an element of uncer- 
tainty into the body of the Law ; and in proportion as this prac- 
tice is suffered to prevail, becomes the confusion in the State. 
Professional legal men do not know how to advise their clients ; 
distrust is introduced into the ordinary every day transactions 
of life : and it is better that an individual should occasionally 
suffer a hardship, than that the boundary marks and guide posts 
of the public Law should be meddled with. Both may be 
evds, but that to the individual is incomparably the less of the 
two : and between two evils tHe Judg§ should ever choose the less. 
''Hard cases^^ says Baron Rolfe (Lord Qih2iXic,t\\ox Cranworth) in 
Winterhottom v. make bad Law and the result of a 

misplaced compassion may at last be such as Benthamy with muoli 
exaggeration though some truth, imputes to the condition of the 
English Law in his Aay. In his Book of Fallacies hwiJ^ites eis 
follows " 

** On the question what the Law is, so long as the rule of action 
is kept in the state of common, alias unwritten, alias imaginary Law* 
authority, though next to nothing, is everything. The question is, what 
on a given occasion A. (the Judge) i.s likely to think : wait till yont 
fortune has been spent in the inquiry, and you will know ; but for^ 
asmucli as it is naturally a man’s wish to bo able to give, a guess 
what the result will eventually be, .before he ’has spent bis fortune, in 
the view if possible to avoid spending his fortune, and getting nothing 
in return for it, he applies, through the medium of B. (an Attorney,) 
for an opinion to C. (a Counsel), who, considering what D. (a former 
Judge) has,, on a subject supposed to be more or less aualogotw ’ la 
the one in question, said or been supposed to say, deduces l&eWJifm 
bis guess as to /what, when the time comes, Judge be lbfcka, will 
say, and gives it you. ^ ■ 

§ 11. Buies must be obeyed t uol »8>fbei«g'«fcb«fe fuom which the 
Law is derived, or -whioH ’ gives' 'the LiW itB forte and effect j but 

^ ^ 

(») 10 M. tali W. 118. «) H. 1. 0, 1. Ajp. Et 1. Vol. % p. 588. ; ■ 
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as beitig the compendious explanation of what the Law derived 

from the. Law itself, llegiila est qum rem qim ed hrediter eriarrat : 
7ion ut ex regnld jiis mmatur^ sed ex jure quod ed regula fiat ; says 
Faidus ; tlmt is a’ rule which concisely states the actual doctrine of 
the case. .The Law is; not. taken from the. rule but tlie rule is 

made by the Law. It is not in the mlefi says JBacou, ^Hhat we 
are to look for the reason of . its being established ; it indicates, 

but does not create the Law ; regula emm legem, tit dctis nautica 

polos, indicat, non statidtF 

§ 12. , There are five important precautions^ writes Mr. FhillU 

to be observed in the application of rules. 

1st. “When two rules clash, the higher must prevail. Thus the Law 
of nature overrules an arbitrary usage. Public Law, as in the Bridge- 
water case, is to be preferred to private Law. ‘ So jura sanguinis nuUo 
jure civ Hi diinmi possimtj 

r 

. 2ndly. “ Care must be taken that the rule is restrained within pro- 
per limits. Thus the maxim, that he^ who does an act in obedience 
lo his parent, or his master, is not supposed to will it— ‘ mile non credH 
iur qui ohsequitur imperio patris vel domiui* — is limited to cases of pliysi- 
cal co^^i), and does not include the fear arising from mere respect. In 
Mlcfckihw&Ue V. MickUtlmnUeS?^) Lord J. KnlgM Bruce says “ It can sel- 
dom be right,! agree, to consider the extent of a rule as being only that 
of the examples of it; but there must probably he surer and more 
dangerous error in stretching, a rule beyond the reason for it. That k 
what the plaintiff*, I think, seeks to do here in opposition to the maxim, 
as sound as it is faraiJar, whicli says, “ Nulla Juris t^ath, ut mqmtails 
heuignilas, patUur ut quoc salnhrUer fro ntilUate homirium introducuniur, 
ea nos duriore mterpretatione contra ipsorum commodum producamm. ad 
seperiiaiemF . 

Srdly. “The reason of the rule must be understood ; e. g., a man obliged 
to sell his property to pay his debts cannot avail himself of the rule — 
^ Id quod nostrum esi sine facto nostro transferri non potest^ neither could 
the rule bo cited , in favour of a proprietor who was compelled to sell 
his land for the public benefit. 

4lhly. “If the letter of the rule is too severe, equity will soften it. 
Thus u man is bound to return what he luis borrowed ; but if you lend 
beams to shore up my house, I am not bound to restt^p them ten 
minutes after I have turned them to the purpose for which they were 

. ■■■. --■ - ■ ■ ' ' ' ' 
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borrowed. Neither did the lioman Law oblige a debtor to repay money 
ou the very day when it was lent, notwithstanding the maxim — ‘ Iti 
omnibus ohUgationibus in quihm dies non fonltur fvmsenti die dehetur! 

Stilly,' The circumstances of the case must be carefully weighed be- 
fore its application is determined. It was a rule that nobody was li- 
able for accidents, by the act of robbers, flood, fire, etc. But if tiie 
defendant was * in moru,’ and had not returned the thing at the pro- 
per time, or if he had expressly taken upon himself the hazard of such 
events, this general maxim was overruled/’ 

* 

§ 13. Sometimes a Judge is pressed with a former decision, not 
on account of the point actually decided, but for some particular, 
doctrine or expression which it contains. Here it is to be con- 
sidered, whether such expressions ..were absolutely essential to the 
decision, or the reasoning on which it is supported. If not, such 
doctrine is extra judicial/ or ^ Obiter as it is called, and not 

binding ou the Court. Th^ese words*"'^ says Sir John Leach in 

Lurdem v. ‘^are nothing more than an ahUer dictum ut- 

tered upon a point totally/ ditferent from that which the Court 
bad then to decide."^^ / seems to have been a mere obiter dictum!^ 
says C, Baron Alemnd^' in Lo'ioell v. Lloydh'^^ not called the 
case and wliich it was unnecessary to give.^' What was dropped 
about it in Calvings case ■ was a mere obiter thrown out by 

way of argument and example/^ says Lord Mansfield in Rex w 
CowleM) 

§ H, Courts of Equity are not botoid, any more than Courts of 
Law, to give the reasons of their judgment. But the Courts iu 
India are bound to state the grounds of their decision. This by 
Beg: II of 1803, Sec. XYL Beg, YI of 1B16, See. XXX VII. and 
the Sudder Buies of Procedure of 1st July 1855, Sec. 4i7.W Judges 
should be cautious in confining tlieir observatioi\s strictly to th^ 
subject matter before them. Great masters of Ijaw like 
may take occasion to discuss and lay down the principle| /of^,£aW 
on an entire, subject, as in the great case of 
respecting Bailment, But with respect. to oursjelve%/]^rlmps the- 
best, limitation to brevity will be found in ^only^ guarding against 
obscurity. Brevis ese labor o} Ohscuru^ fiO;^ i,. 

id) 4$. ^ {p) % y' and J. 879; : , (?) 9. Bw. S5S, 

(r) See; also 1),. S, A, Sp. App, 50 and 68 etim. . (i) 1. Sm. h, C. p, 89. , 
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Modern Judges are generally cautious and guarded in confining 
their decision to the points directly in issue. So WUUb, C. J. 
said,W 1 shall confine myself to the question before me, because 
I have observed great mischiefs arise from Judges giving obiter 
opinions/^ And I think the practice is a wholesome one ; for ohiter dicta 
and extra judicial observations frequently give rise to embarrassment 
never anticipated, nay, not unfrequently give a direct encouragement to 
litigation. An instance in point occurs in the case of Nunima Chetty v. 
Cum<ila Naich and Fde FondeclairSA There the Court of Sudder 
Adawlut in the 5th para of its first decree went out of its. way to 
point out what should have been the form of remedy if the fraud 
alleged was not proved : and the contract was to be held valid. 
Accordingly no sooner was the Decree of the Court of Sadder pro- 
nounced in 1854 than a fresh suit, was brought against the Zemin- 
dar for 50,000 Rupees darnages, based upon this very extra judicial 
and unnecessary statement oi^ the Sadder ; and expensive litigation 
was caried on^ the original Court awarding tile plaintiff 40,000 
Rupees damages, the Sudder reversing the decision, an^ declaring 
he was not entitled to a farthing ! 0) 

§ ISSs Where one issue evidently goes the root of the whole 
matter, and overrides all the other points ^n the suit ; it may be 
made the ground of judgment exclusive!^: for it becomes unne- 
cessary to determine minor points : though an observation should 
be made, lest it be supposed that th®y were overlooked. So in 
Westerdell v. Dald^) Lord Kenyon said — 

** Other points have been discussed in this case, but it i% not necest 
Bary to go into them at larg^or to give any decisive opinion upon 
them now. But as som^*.rCjtses have been referred to on these points, 
I think it proper t^Tobserve, that, whenever it becomes necessary to 
decide those those eases may perhaps deserve further consider- 

ation. It is not necessary to decide these points in this case, and 
tlierefore I avoid giving any positive opinion upon them; but as seve- 
ral cases have been cited, I have thought it right to throw out these 
doubts, lest, whenever the question should arise again, it may be sup- 
posed that I have acquiesced in these’ determinations/* 


(t) Willes Rep. 666. 

(•) Suato Rep. lot 1850 p. 84, Sait No. 49 of 60 and ib. Rep for 64 p 168, No. 16 of 64. 

(e) Sudder CeoiA :fir April No. 184 of 1867, ff. JWSrr, t. The Zemndar <f AmimhimeT. 
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Instead of aiming at deciding general questions, our Judges seek 
to furnish the materials for ultimately laying them' down. Each 
decision is a step towards a future general principle. 

“ The necessary effect of the practice of the Courts, to confine a deci- 
sion to the particular circumstances of the individual case’* writes Mr, 
is that the Courts step by step approach to the establishment 
of a general proposition. The advances to this proposition consist of the 
decisions on the limited questions, that from time to time occur ; and 
consequently the speed with which it is approached, and the time it takes 
to attain it, necessarily depend on the nature of the subject, of which 
those questions are a part. Those questions may be few or many ; and 
the times of their occurrence are certainly irregular. The origin of seve- 
ral particular doctrines can with much certainty be named; and although 
in many subjects, in which , a general proposition has been attained, it 
is probably impossible to name the steps by which it has been ap- 
proached, yet clearly it is, in many instances, not difficult to trace with 
considerable accuracy the progress, which a particular subject has made 
towards, or up to, the establishment of a general proposition. 

“Particular subjects, of which the origin may be named, are, — the juris- 
diction of the Court of Chancery to enforce the specific performance of 
agreements : the principl| of compensation, in certain cases y^ve that 
performance is enforced : election under a will. 

*lThe progress, which a particular subject has made towards, or qp to, 
the decision of a general question, is distinctly observable in the fol- 
lowing subjects : — the admission of secondary evidence, when an attesting, 
witness cannot be produced ; the practice of the Court of Chancery to 
direct a sale on the words rents and profits in a will ; compensation 
in certain Q|ses, where the Court of Chancery enforces a specific perfor- 
mance of an agreement : the practice, in a suit where the Court of 
Chancery takes on itself the administration of assets, not to permit 
creditor to proceed at Law. 

This gradual extension of a doctrine is, in two of the instances above 
noentioned, thus clearly pointed out by the Bench ; — " It is true, 
where there? is no direction for a sale, the Court [Chancery] has gone 
by several gradations. When any particular time is mentioned? within 
which the estate would not afford the charge, the Court direci^ a sale ; 
and then went further, taU a sale was directed on the words rents and pro- 
fits alone, when there was nothing to exclude: or express a sale.’” 

“It is fully settled, though not from a very- ancient time, . that if this: 
Court [Chancery] once takes on itself the administration of the assets of 

(4f) SciBace of p, US. 
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a testator or intestate, a creditor seeking, and not having yet obtained, 
satisfaction at Law shall not be suffered to proceed there ; it being im- 
possible;, while the decree is considered as a proceeding for the benefit of 
all the creditors, to permit some of them to proceed elsewhere. That 
doctrine has been much enlarged even in my time, for it was first de^ 
termined by Lord TJiurlotc, that such relief might be obtained, not only 
by a creditor, but by a residuary legatee. It is now an universal rule, 
that after a decree for the administration of assets, those, who make a de- 
mand which they have yet to recover against those assets, must come in 
under that decree.’’ 

§ 16. Though a Dict%m is not binding, and must give way to 
a regular decision, it is nevertheless entitled to consideration and 
respect. Its weight will depend upon a variety of circumstances. 
I shall give the compendious observation of Mr. A cir- 

cumstance, that may augment the value of a dictum, may be — 

'** That it is ‘a deliberate and well-considered opinion.’ ” 

That it is consonant to known practice ; * T give credit to the dic- 
tum of, Judge l^Qwp in Tiner, not on the authority of the reporter 
but because it is consonant to the known practice of Westminister Hall 
in other cases.’ ” 

' ** That it ‘ is not a mere dictum, it is part of the argument, it is 
a main part of the - argument.’ ” 

“ That as authority it has been cited . on the bench : ‘ I must con * 
fess, that I never before heard that dictum cited as an authority 5 and 
the only claim, which it has, in my opinion, to that distinction, is the 
allusion to it by Mr. Justice J/oZ/’oyc?.’ ” 

** That it is an ancient dictum, which has in several case# been cited 
as authority, and no case has determined it not to be Law : '' I recur 
to the doctrine in Freeman. lam ready to admit that I do not know 
any case deciding that proposition so largely as it is there stated. If 
however no decision has gone to the extent of the doctrine there stated, 
it may be also safely affirmed, that no case has determined it not to 
be Law ; and it has been cited as authority in almost every case of a 
charity, that has since occurred. How far that dictum in Freeman, from 
}ts antiquity of considerable authority, is to be supported, should this 
[tlie particular] ease be taken to the House of Lords, is another ques- 
tion j but much consideration will be required, before we can come to 
a cbncbision against ut at this day.’” 


- (y) Sc. of Xi, p, 
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“/rhat it is the dictum of a Judge of gijeat judicial character : That 
[an opinion of Mr. Justice Heathi[ is certainly entitled to great weight, 
ns* being the opinion of a very able Judge ‘ I thought so ranch res- 
pect due to the dicta imputed to Lord HardwicTce, as to pause upon 
the decision of a point, with regard to which he seemed to entertain 
an opinion different from that with whicii I was impressed.’ ” 

A circumstance, that may lesson the value of a dictum, may be, 

‘'That it is void of . principle, 

" That it is extra-judicial : I observe that this was not the point then 
in question, but only an opinion of Hobart* s declared incidentally in the 
argument of the case, and therefore ought to have the less weight 
The point was not in Judgment before Lord HoUy and therefore the 
opinion then delivered by him, although entitled to great respect, has 
not the weight that would belong to a judicial decision of that very 

learned judge The opiniou of Judges, given upon points not before 
them, have certainly not so much weight,, as when the points are be- 
fore them The opinion given by Mr.. Justice Eeath on this subject* 
in the case of Bmh v. Steinman^ was extra-judicial. It has the weight 
properly belonging to the opinion of a very learned Judge, but it could 
not be revised, and has not the authority of a judgment. 

“ That it is a mere dictum, which has never been followed up. 

“That it is an obiter, dictum only: that the words “ ar^ nothing 
more than an obiter dictum, uttered upon a point totally different from 
that, which the Court had then to decide, and by a Judge, who^ in the 
discussion in which he uttered them, was in a minorily. 

“ That it is an opinion at Nisi Prius only : The authority in our 

Law, upon which the right to glean is supported, is a dictum of Sir 
Matthew Hale in the Trials per Pais; but though I entertain the high- 
est respect for the authority and character of that great judge, yet it 
would be doing injustice to his memory, to talce every hasty expres- 
sion of His at Nisi Prius, as a serious and deliberate opinion The' 
passage cited from the Trials per Pais contains a dictum, but not a 
judicial opinion, of Sir Matthew Hale, Every one who hears me must 
acknowledge the inapropriety of construing all the conversation, which 
passes between a Judge and’ the Counsel at Nisi Prius, as legal deci- 
slon.” 

“ That no such doctrine is to be found in another report of the same 
case by a learned Judge, who joined in the judgment in that case: 
“ It is to be observed, that no such dootriue is to be found in the 
report of the same case by Mr, Justice BlachUne^ who joined in the 
judgment.” 
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“That the case did not call fox' the proposition so generally express- 
ed : ‘In the case of F* v. A,^ De C. J., indeed says, when 

money is paid by one man to another on a mistake either of fact, or 
of Law, or by deceit, this action (of money had and received) will cer- 
tainly lie. Now the case did not call for this proposition so general- 
ly expressed ; and I do think that doctrine, laid down so very widely 
and generally, where it is not called for by the circumstances of the 
case, is but little to be attended to ; at least it is not entitled to the same 
weight in a case, .where the . attention of the Court is not called to a distinc- 
tion, as it is in a case where it is called to the distinction-’ ” 

“That the doctrine is not referred to in a judgment, in any subse- 
quent case, to which it would apply : ‘ It is very singular, that in no 
subsequent case is that doctrine ever alluded to, or introduced, though 
many cases must have occurred, to which it would apply. Possibly the 
Courts have not thought it necessary further to consider a mere dic- 
tum ; but I can find no judgment of any Court, in which the Court 
has refen*ed to those dicta. In one, and only in one case, do the 
counsel in argument allude to them, but the Court does not notice the 
^gument.* In such circumstances, therefore, we are to look to subsequent 
decisions, and see how far such dicta, though coming from so high aii 
a^ority, have been recognized. On the other hand, we find in previous, 
•as well "aS" in latter, decisions, many things \vhich have an aspect the 
nfcher way.’ ” 

“ That the proposition is not supported by the authority, which the 
Judge quoted for it.” 

“ That in the decision of the case, in which the dictum occurs, the 
Judge who expressed it was in a minority : Lord LyndJmr&ti estimating 
such a dictum, says, — * Eeference is made to the dictum of Lord Bolt 
in <3^. V A, whether that dictum be or be not accurately reported, I 
will not undertake to say; but in the judgment, in which it occurs, 
. Lord JSbZr differed from the rest of the Court, and the decision was 
contrary to his opinion.’ ” 

“ That the case, in which the dictum is found, is inaccurately report- 
ed ; Lord Lyndhufdy citing a case on account of a dictum, which oc- 
curs in the report of the judgment, remarked, In the first place, this 
is a mere dictum, and was not essential to the decision of the case. 
It is also to be observed, that the case is most inaccurately reported. 
As stated in Atlcymy it is unintelligible; and it is only by attending 
to the correction of it in a note by Mr. Cba?, that vve are * able to 
ascertain what the true facts were, I mention this circumstance for the 
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purpose of showing, that, in G- v. X, not much reliance can be pla- 
ced on the accuracy of the reporter.” 

“ That the same Judge has expressed an opinion tending a contrary 
way : “ Here is the opinion of a very learned Judge [Lord Hardmc}:e\ 
not essential to the decision of the particular case, conformable to an 
opinion said to have been expressed by him in another case, where also 
it was not essential to the decision. But in considering what weight 
these dicta are entitled to, it is material to consider, whether the same 
Judge has ever expressed an opinion tending a contrary way. The opi- 
nion expressed by Lord EardwicJce [in B, v. D.] is at variance with 
the other dicta I have referred to ; and when we are considering to 
what degree of respect the language, so attributed to that learned ^ Judge, 
is entitled, we are justified in citing the one dictum against the other,” 

§ 17. Sometimes a Judge will have before him a case on which 
there no authority; that is to say, a new case, or as it is 
called, a case of the first impression.'^ Here the Judge will 
have to refer to the general principles of Jurisprudence. He will 
search the topics of arguments from analogy, ab inco7ivenienti, [quo^ 
plurimum valet in lege^^) and the like. 

“ The case is said to be a new one,” says Sir John Nicholl in Wih 
son V. McMatliJ^^) **so far ^ as regards any express Jjaw, or atly judi- 
cial decision on the subject. There is no statute, no canon, no report- 
ed Judgment, either expressly affirming, or expressly negativing the right. 
It nevertheless may Ixist as a part of the Common Law of the land, 
as a part of the lex non scripts, which is of binding authority, as 
much in the ecclesiastical as in the temporal Courts. Indeed the whole 
canon Law rests for its authority in this country upon received usage ; 
it is not binding here propria vigore. Moreover, this Court, upon many 
points, is governed in the absence of express statute or canon by the 
jus tradto et illUerato hominum consensu et morihis expressum. It is 
true, that generally the existence of this jus non scriptum is ascertained 
by reports of adjudged cases; but it may be proved by other means | 
it may be proved by public notoriety, or be deducible from pirinaijples 
and analogy, or be shown by legislative recognitions.” , 


Brome, L; M. 130. 
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BOUNDARIES BETWEEN JUDICIAL AND LEGISLATIVE FUNCTIONS. 

Judim esi jus dicere non dare, 

§ 1. Closely allied witli the last Topic is the fandamental rule 
conveyed in the Maxim at the head of this s.ection. It is the 
province of the Judge to declare^ not to mahe the Law: a ca- 
non which leads to a consideration of the boundaries between the 
duties of the judicial and. the legislative office. 

§ 2. It cannot he denied that this separation has not always 
been observed ; on the contrary, there are some very flagrant in- 
stances in our legal history, of decisions which not only amount to 
legislation, but in fact overrule and contradict the express provi- 
sions of the legislature. .In Dr. Bonham^ s case,^'*^ Lord Cohe lays 
down a doctrine which we must receive with large qualifications. 
He th^ says the Common Law doth eontroul acts of Parlia- 
ment and adjudges them void when against common^ right and rea- 
son. Even Lord HoU in the Cit^ of London v. W'ood^'^^ adopted 
CoJcds dictum. But Blaohstone^^) says truly Where the' common 
Law and a Statute differ, the common Law gives place to the 
Statute. 

§ S. Flagrant instances may easily be cited. TaUarunds case, 
which has excited the wrath of Mr. PhillmoreT'^^^ unquestionably 
a decision setting aside a Statute, The nobility of England, with 
a view, to preserve their estates in their own families, procured the 
passing of the Statute of Westminster 2nd, commonly called Be 
Bonk Coyiclitiomlilm : by which the will of the donor was to be 
observed secundum formamdoni from whence the term forne^ 
don/^ Hence arose the estate known as fee-tail,^^ 

The consequences of such a Law were lamentable, 

** ‘Children/ says BlaoJcstone, ‘grew disobedient when they knew they 
could not be set aside : farmers were ousted of their leases made by tenants in 

{a) 8 U8. ib) 12. Moi Bep, 887. (tf) YqI I. p. 90. 
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kxW; for if sucli leases had been valid, then under colour of long leases the 
issue might have been virtually disinherited : creditors were defrauded of 
their debts ; for if tenant in tail could have .charged his estate with their 
payment, he might also have defeated his issue, by mortgaging it for as 
much as it was worth ; innumerable latent entails were produced to 
deprive purchasers of the lands they had fairly bought, of suits in conse- 
quence of which, our ancient books are full : and treasons were encour- 
aged ; ■ as .'estates-tail were not liable to forfeiture longer than for the 
tenant’s life. So that they were justly branded as the source of new con- 
tentions and mischiefs unknown to the common Law, and almost univer- 
sally considered as the common grievance of a realm. ^But as the nobili- 
ty were always fond of the Statute De donis, because it preserved their 
family estates from, forfeiture, there was little hope of procuring a re- 
peal by the legislature.; and therefore, by the connivance of an active 
and politic prince, a method was devised to evade it. 

About two hundred years intervened between the making of the Sta- 
tute Be dorii’s and the application of common recoveries to this intent, in 
the twelfth year of Edward the fourth, which were then openly declared 
by the Judges to be a sufficient bar of an estate-tail. For though the Court^ 
had, so long before as the reign of Edward the third, very frequently hinted 
their opinion that a bar might be effected upon these principles, yet it never 
was carried into execution,* tjll Edward the fourth, observing (in the disputes 
between the houses of York and Lancaster) how little effect attainders 
for treason had upon families, whose estates were protected by the sanc- 
tuary of entails, contrived that TaUarum^s case should * be brought be- 
fore the Court ; wherein, in consequence of the principles then laid down> 
it was in effect determined, that a common recovery suffered by tenant 
in tail ^ould convert his estate .into a fee-simple absolute, and bar 
all persons whatever daiming the estate tail, or any estate ulterior there- 
to. What common recoveries were, both in their nature and conse- 
quences, and why they were allowed to be a bar to the estate tail, 
must be reserved to a subsequent inquiry. At present it may suffice to 
say, that they were fictitious proceedings, introduced by a kind of 
frauSy to' elude the Statute Be donlst which was found so intolerably 
chievous, and which yet one branch of the legislature would not thin 
sent to repeal ; and that these recoveries, however clandeatmely - intro- 
duced, afterwards became by long use and acquiesesnese a Most oommon 
assurance of lands; and were looked upon as the of Con- 

veyance, by which tenant in tail might dispose of his lands and tene- 
ments, so that no Court would suffer them to be shaken or reflected on/* 

§ 4, Another illustratioiTmay be taken from the judicial oonstruo^on 
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put upon the Statute 27, Hen. 8, C. 10, eommonly called the 
Statute of Uses. Uses, which answer closely to the fidei com^ 
missa of the Eoinan Lew, had been largely introduced by the Eccle- 
siastics, to ^enable the pious to transfer their properties to the 
Church, in ? spite of the restrictions of the feudal Law upon aliena- 
tions. This Statute aimed at transferring uses into possession/^ 
The history of this Statute and of Uses at large, must be read in 
Blackstone. 

The effect of this Statute’* says StephensW “ wherever it comes into 
operation, is to execute the use ; that is, it instantaneously, and as by 
a kind of parliamentary ma«;ic, transmutes the equitable interest of cestui que 
use into a legal estate of the same nature, and makes him tenant of 
the land accordingly, in lieu of the feoffee to uses, or trustee, whose. 
estate on the other hand, is at the same moment annihilated. The use 
is also said to be transferred into possession ; that is, the legal estate 
conferred on cestui que use is ^considered as one in actual seisin or pos- 
session (according to its nature), and such as requires no farther cere- 
mony for its completion. Thus if a feoffment be made to A. and his 
heirs to the use of B. and his heirs, an estate in fee-simple in pos- 
session is eo instanti vested by force of the statute, and without livery 
of seisiny^in B.; and A. takes nothing; or if^a person seized in fee 
bargains and sells to A. for a year, for a pecuniary consideration (which 
we may remember constitutes a seisin in the bargainer to the use of 
A., A. immediately becomes, by force of the statute and without entry, 
possessed of the land for the term of one year ; the reversiou remain- 
ing in the bargainer.” 


But the Common Law Judges nullified the object of the Legis- 
lature, by declaring that when this was once effected, the Statute 
was exhausted, and consequently where a trust or use was declared 
upon that first declared, as a gift to A, to the use of B, to the 
use of (or in trust for) C ; B. took the Estate ; and 0. took 
nothing. Equity however held that the intention of the .donor was 
to be respected, and bound B. to execute the trust and confidence 
reposed in him in favour of C. and thus, as it has been observed, 
the effect of the Statute has been to add three words (^^ in trust 
f^^) to a conveyance! Again, a modern instance may be found 
V. MasonS<^) That was a case upon the Statutes of 
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Limitations^ as to what was a sufficient acknowledgment in writing 
to take the case out of the Statute. Brammell, B. said — 

do think the decisions on this head of law are in a satisfactory 
condition. The stat. 21 Jac, 1, c. 16, s. 3, says no actions of this 

nature are to be brought except ‘ within six years next after the cause 

of such actions or suit, and not after/ It was very soon found that 
that enactment worked very injuriously, for persons relying on a new pro- 
mise to pay were precluded from enforcing their rights after the six years ; 
and the Courts accordingly made an innovation on the statute, by say- 
ing that the cause of action must be deemed to have accrued when 
the new promise was made, and that the statute should run from that 
time. Having taken that step they took many others, and held not only 

that promise would take a case out of the statute, but that evidence 

of a promise would be sufficient. They next said an acknowledgment 
of the debt, with a refusal to pay it, would be enough, which they 
never would have done had they considered on what principle cases 
are taken out of the statute at all. Th^t was, however, set right by 
Tanner v. Smart, (ff) where it was held there must be evidence of a pro- 
mise to pay. How that rule ever applied to actions of debt on sim- 
ple contract I cannot understand, for the cause of action there does 
not depend on a promise. I suppose, however, they thought, as their hands 
were in, they would maSe^a complete job of it, and would not hold that 
U promise would take out of the Statute of Limitations in assumpsit, but 
not in debt/^ 

§ 5, The French Civil Code,W has a curious provision that any 
Judge who refuses to decide a case under pretext of the silence, the 
obscurity, or the insufficiency of the Law, may be prosecuted for 
denial of justice. This was to prevent reference to the Legislature 
in cases not provided for by the Code, and is in accordance with 
the maxim JBoni Judicis est ampliare jmisdictiojiem, which our 
Judges read ^ 

§ 6. The term Judge-made^^ Law is one of reproacb : , 
yet the great bulk of the Common Law of England 
to have bien so made. Where a country possesses . a comflete 
^ lew Soripta/ all its substantive Law 

tbe Corpus Juris Zaim&rumf Code of 

European Continental Nations, ttee for any 

^ — : ^ ; 

(/) 21 C. 2. 16. 2 G«e. 4 0. 14 ^ 0 B. vbA Cr. 603 {k) Tit. Trelim. Aft, 

(I) See Wilmt, 0. S, m v. Mlmtem SmlWt L 0, < ' ' ^ 

11 ■' ' 
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Judge-«2d!^<? Law. The Judge, in applying the prov^ons of the 
Code to new circumstances before him, may mitigate its generality 
by an equitable construction i or in event of a new case in kind 
and character, the Legislature may , add to the Code. Generally 
speaking however, the Judge has at his side a Lexicon of the Law, 
any page of which he can turn to consult on every particular 
occasion. In the strong • young Colonies of the present age, a 
Code might be prepared, which should grow with their growth and 
expand with their expansions ; for as the Colonist of old snatch- 
ed from the altars of his God a morsel of the . sacred fire, to 
be borne with him to his new home, so the Colonist of modern 
days carries forth with him from the land of his fathers the whole 
body of their already formed. Law. But in the legal history of 
England there is nothing analogous to this. The Civilians, it is 
true, introduced the Canon Law, practised in the Ecclesiastical Courts ; 
but neither the Courts of Common Law or Equity had any Code 
before them. They built up our. present system decision by de- 
cision, just as a mason builds an edifice stone by stone ; they 
declared what the Law was pro Mg vice, as each individual case 
cUme before them. Former decisions were handed down tradition- 
^illy, and subsequently in short notes or reports. When cases arose, 
similar in character, but differing in particulars, the Judges argu-** 
ed what the Law was from analogy : when no such earlier cases 
were fortlmoming, they were driven to search the general trea- 
suries of jurisprudence for the principle of their decision. Lord 
Cohe upon Littleton enumerates twenty sources for declaring what 
the Common Law is.O) 

“First, from the maxims, principles, rules, intendment and reason 
the, common law, which indeed is the rule of the law, as here and in 
other places our author doth use, 

“Secondly, from the books, records, and other authorities of law 
cited by him uh auihofitate, et fromndatu. 

“ Thirdly, from originall writs in the Kegister, a rescriptk valet argu^ 
mentum, 

. “Fourthly, from the fprme of good pleading. 

“ Fifthly, from the right entrie of judgements. 

“ Sixthly, a prcecedentihm approhatu et um, from approved precedents 
and 

(/) 1 Inst 11 a, 
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Seventhly, a non nsu, from not use. 

“Eighthly, ai artificialibm argumentis comoqueniihm et conolumnihuZy 
artificial arguments, consequents and conclusions. 

“Ninthly, « communi opinmie Jumprudenttim^ from the common opi- 
nion of the sages of the law. 

“Tenthly, ah inconvenient^ from that which, is inconvenient. 

“ Eleventhly, » dm&ione^ from a division, vel ah emmeratione pwrti- 
from the enumeration of the parts. 

“ Twelfthly, a mojore ad minus, from the greater to the lesser, or 
■from the’ lesser to the greater d simili d parL 
Ah impossibili, from that which is impossible. 

A fine, from the end 

“ Ab utili vel inutili, from that which is profitable or unprofitable. 

“ InG ahsurdOy for that thereupon shall follow an absurditie, qtmn 
surdo prolatum, because it is repugnant to understanding and reason. 

“ A naturd et .ordine naturae, from nature, or the course of nature. 

^'Ab ordine religionis, from the order ,of religion. 

“ A communi praesumptione, from a common presumption. 

*^A lectionihus jurisprudentium, from the readings of learned men of 
law.” 

§ 7, Equity is in a great measure the application of the Roman 
Law to the necessities of English litigants : while the student of 
Bracton will be astonished to find how largely the Roman jurispru- 
dence enters into and forms the groundwork of our Common Law. 
In these decisions, it is conceived that the Judges did in fact 
mahe the Law, and indeed they must have done so, or have had 
recourse in such particular new case to the Legislature, a course 
which we know they did not pursue ; though in early times, as we 
learn from Bracton, if any serious doubt or difficulty presented 
itself, or if a case arose of first impression, it was usually adjourn- 
ed into Parliament, and decided there ; for the High Court of 
Parliament met every year or oftener if need were for the main- 
tenance and execution of the Laws/^^) i;^^ 

§ 8. Judges of old did this with a far bolder hand' than 
their 3uc®orsy ‘and in truth, as the body of iireiiedents and & 
known rules of Law multiplied, there was less excuse for each suc- 

ijt) The language of ^Bracton is as Mows s— 

“ Si aliqua nova et iucousueta eraerserint quoe niwqiuim pma oveuerunt, et obscurum et 
sit eorum judimum, tunc pouautur judioia in ad Maguam Cwiaio, ut ibi per coaslltool 

curioe tcminetur/’ 
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ceedilig generation of jurisprudents indulging in any latitude. Ac- 
cordingly we find statutes multiplying as we advance nearer to mo- 
dern times ; and the demarcation between the Judicial and Legis- 
lative functions is far better understood and acted on now than in 
the days of our ancestors. 

§ 9. Indeed a very large margin was granted to the Judges 
by the Legislature itself in early times, • All actions were commen- 
ced by original writ ; and as these were few in number, and cases 
varying in particulars were of course constantly arising, tile statute 
of Westminster/^) provided — 

“ Whensoever from thenceforth in one case a suit shall be found 
in Chancery, and in a like case falling under the same right and re- 
quiring like remedy, no precedent of a writ can be produced, the Clerks in 
Chancery shall agree in forming a new one, and if they consent and agree 
it shall be adjourned to the next Parliament where a writ shall be framed 
by consent of the learned in the Law, but if it happen for the future that 
the Court of our Lord the King be deficient in dry justice to the suit- 
ors.W Hence we find writs multiplied in the Me^ister Bremum ; and 
hence arose the form of actions ‘ oi^ the Case / that is to say, a spe- 
oial^^aetipn to a man on his own case.’* 

§ 10, iDhe language of Judges of modern days is explicit and 
guarded.- They repudiate the right to make the Law. In reading 
the Reports we frequently find the Courts saying, this is a Case for 
which the Legislature has not provided. The Legislature alone can 
remedy it. Such observations most frequently occur in cases in 
which the construction of a Statute is in debate; and on this sub- 
ject the reader must consult for himself my work on Evidence 
§ 744-762. The true province of judicial decision seems to be laid 
down with great felicity by Barh, J. in the case of Mirehotm v. 

** The precise facts stated by your Lordships have never, as far as we 
can learn, been adjudicated upon in any Court ; nor is there to be found 
any opinion upon them of any of our Judges, or of those ancient , text 
writers to whom we look up us authorities. The case, tb|Jprore, is in 
some sense new, as many others are which continually ooour ; but we 

’> (^} IS Edward 1. 0 34. ^ ^ , 

: This provision is analogous to the Uoman Action J)e prascripiis veTM 9 in fadum: and the 

Pandects contain a provision very like our own Statute of W^estiuinster. See. L. liii. f f de pree- 
sciiptis And Julian says (Fund U xii. de Leg.) Is qui jurisdictioni prteest ad HmUa pro- 

cedere et ibi jus dicers debet. ' 

(») S’Bihg. aie.B. 
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have no right to consider it because it is new, as one for which, the Law 
has not provided at all; and because it has not yet been decided, to 
decide it for ourselves, according to our own judgment of what is just 
and expedient. Our Common Law system consists applying to new com- 
binations of circumstances, those rules of Law, which we derive from 
legal principles and judicial precedents ; and for the sake of attaining 
uniformity^ consistency, and certainty, we must apply those rules, where 
they are not plainly unreasonable and inconvenient, to all cases which 
arise ; and we are not at liberty to reject them, and to abandon all 
analogy to them, in those to which they have not yet been judicially 
applied, because we think that the rules are not as convenient and rea- 
sonable as we ourselves could have devised. It appears to me to be of 
great importance to keep this, principle of decision steadily in view, not 
merely for the determinaton of the particular case, but for the interests 
of Law as a science.” 

§ 11* Vere dici potest magiskatum kgem esse loguentem ; legm 
autem mutum magiskakm” says Cichoi^) ; and * Saint Augustine 
neatly expresses the same sentiment, Non licet judici de legihus 
judicarC) sed secundtm ipsas>^ Montesguieu* Esp des L. ix. C. vi. ' 

§ 12* Our maxim is that of the Roman Law, Optima est lex gm 
mnimum relinguU arhit^io^ judicis : optivms judex ^ gui minimum siU / 

So great a stickler for strict interpretation of the Statute Law 
was the late Mr. Justice Maule^ that he either said in his hu- 
mourous way, or the saying was made for him, (parodying the 
well known Mat justiiiai mat cmhm) * fiat juS) mat justUid fi<it 
as has-been often said, the Legislature is at hand to correct and 
supply. There is, however, a wide distinction between the adhe- 
rence to the written Law, and declaring what the unwritten or 
Common Law is. And so in Equity, the Law is said to be secun^ 
dum ariitrium honi viri. But when the question Fir bonus esl guis^ 
is asked! ^ The answer, arguing in a circle, is still ‘ Qui consuUa 
pakumi gui teges^ jurague sermt/ 

§ 13. Wh«re tibe Legislature has granted jurisdiotion*: ■aH pu’wets 
essential to its exercise are implied. The celetoied'iHioHn ef 'fte 
Eoxnan Law laid this down. Mauda(4 mm- 

data inielHffmiur, sine qieiS^ and 

this depends upon a more geijiersi .jpax^sition stiU. i^uando 


{ 6 ) Dft L IHi §. 1. 
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aliquid concediti concedere videtur et id sine quo res ipsa esse non 
potesL^) 

On which principle stands the right to the use of all those things 
without which the principal thing cannot be .enjoyed between ven- 
dor and purchaser, lessor and lessee, fee. 

So if I purchase or rent a house in a park, the park itself 

being reserved, I am entitled by implication to a right of way 
across- the park, without which the house cannot be approached. 

As to “ Easements of necessity” however it must be borne in 
mind that a grant arising out of the implication of necessity can- 
not be carried further than the necessity of the case requires.”^) 
This principle has received illustration in the following cases. In 
Kielly v* Garsonfy) it was held that the House of assembly of 

the Island of Newfoundland" does not possess as a legal incident 
the power of arrest, with a view of adjudication on a contempt 

committed out of the house : but only such powers as are reason- 
ably necessary for the proper exercise of its functions and duties 
as a local legislature. And see Beaumont v. BarreUX^) 

'I I4i. The Erench seem, from the Discourse Preliminairet fee. to 
the Civil Code, to have had less idea thafi ourselves of the boun- 
daries between Legislation and Judicial interpretation. The inten- 
tion of the Legislature must, it is indisputable, be construed and 
interpreted by some one; and the Sovereign will has entrusted this 
duty to the Judges. But the French, in the passage already cited, 
absolutely forbid the Judges having recourse to the Legislature 
under penal consequences ; though such a provision, in the lan- 
guage of Camhaceres, is calculated faciliter les mrpaiions des tri'> 
huneaw sur le ipoxmir legislatifP t 

§ 15. The following passage from the Discourse Preliminaire well 
defines the province of the Judge, . 

“ Eu effet la loi statue sur teas : elle considere les hommes en masse; 
jamais comrae particuliers ; elle ne doit point se m^ler des faits individuels 
hi des litiges qui divisent les citoyens. S*il en etait autre-ment, ii faudrait 
joumellement faire de nouvelles lois : leur multitude etoufferait leur dig- 
hit^ et nuirait a leur observation. Le jurisconsulte aerait sans fonctions, 
mik' l^gislateur, entraine par les details, ne serait bienldt plus que juris- 

^ . (jo) Co. Litt. 66 a. 

^ ( 5 ) Mdmri y, &cnrinff, S Ring. 76. See also Gale on Raseraenta. 70. 

(f) 4 Moore’s F, C C. p. 63. (jr) 1 Meore> V. 0. 0. p. 69. 
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consulte. Les iut^rSts particuliers assiegeraient la puissance legislative ; ils 
la detouvneraieiit, a chaq^ue instant, de 1 ent^ret g^n^ral de soci^t^, 

y a une science pour les legislateurs’ comme il y en a une pour 
les magistrats : et lune ne ressemble pas a lautre. La science du legisla- 
teur consiste a trouver dans chaque matiere les principes les plus favo- 
rabies an bieu commun : la science du magistrat est de mettre ces prin- 
cipes eu action,— de les ramifier, de les H^tendre, par une application 
sage et raisonn^e, aux hypotheses privies ; d'eludier I’esprt de la loi 
quand la lettre tue ; et de ne pas s’exposer an risque d’etre, tour a tour, 
esclave et rebelle, et de desobeir par esprit de servitude.” 

§ 16. The Legislator also has his duties- ” He is called upon no 
doubt^^ says Sir Fortunatus Dwarris,^^) 

« To watch over both the jurisprudence and the judicature of his coun- 
try ; to detect the deficiencies of the one, and to correct the excesses 
of the other. He is also to note his own miscalculations and failures, 
and to fill up the voids he has before left, as said by the French 
jurisconsults. Where there has been an omission in an act, — or where 
his intention has been misconceived, and the remedy, inj consequence 
carried too far, or not given full effect to, be may supply desiderata,' 
may state his own meaning with greater precision, and guard, for the 
future, against an application of the remedy more extensive than the 
intention. But— poor an<? limited would be his sphere, were itconfin^H 
to these functions. The higher province and duty of the legislator, is to 
exercise a surveillance over something more than the mere judicature of 
the country, — over the objects, as well as the administration, of the 
Laws, —over the history of man and the progress of society* Silently 
but vigilantly is it incumbent upon him to watch the spirit of the 
age,-.^the growth of feelings, — the development of principles,— the chang-^ 
es of every kind produced by time, — the demand for different Laws to 
protect newly-created species of property, — ^the Jinstancses in which society 
is found lamenting the want of a Law adapted to existing circumstances, 
— ^the cases in which it is felt to be disturbed by Laws utterly un- 
suitable, — the retention of antiquated forms— or the infliction of improfl^ 
table severities.” 

§ 17. S^brinerljr, general rules were laid down by the Legislature; 
precedent^ Lord Coke^ 'included 

in few words/^ It was instigated in individual 
construction. It i$ now the fashion to cases 
and classes of cases. . . ’ 

** It is the character of modem legii^tit^,*” says Jhoann ” that it ap- 
(i) Dwarris en Stat, p. W, 
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plies itself to particular cases, and classes of cases, and endeavours to 
adjust the Law to their varieties, and to determine specifically every kind 
of right and every corresponding obligation. It is not easy to estimate 
the practical importance .of speci&o legislation, in adjusting our Law to the 
various interest of the community. .But one of its effects has certainly 
been to put an end to verbal generalities in propounding the Law, though 
the draftsman may not invariably , succeed in his endeavor to supply its 
place with aptness and certainty of expression ; and often indulges in 
too much verbiage* But ahandans eautela non nocet^ and to this period 
belongs the different praise of that wisdom ' which aims to make things 
as plain, and to leave as little to construction as may be.’ ” 

§ 18* “ Laws’^ says the same authority, » the latter class, 

admitted and unexceptionable instances, are — I, Laws fashioned by 
judicial decisions upon pre-existitig customs ; ■jus morihts constitutumf 
2* Laws founded upon authority of learned writers and ancient sages 
of the Law • ^ jus jpnideniibus compositum* 3. Laws drawn from the 
natural Law, founded on file Law of God. 4. Laws of foreign 
original, fashioned on positive international Law ; the jus reoeptmi.^^ 

§ 19. But though the Judges have unquestionably invaded the 
province of the Legislature in many instances, especially in -older 
times, it remains to consider whether this pardonable ** and when 

we find that the latitude taken by the Judges has been the 
consequence of the supineness of the Legislature, .and that the 
object of the Judges has not been to arrogate to themselves an 
authority paramount to that of the Legislature, but to adopt the 
inflexible Law to, the altered circumstances of the time, we may 
easily come to the conclusion that the practice, though indefen- 
sible in theory, and unconstitutional, is not only venial, but on 
the whole has been proactive of good to the subject. Who for 
instance can doubt that the introduction of ^ recoveries/(<') in unfet- 
tering property from restrictions upon alienations, was a benefit to the 
subject individually, and conducive to the progress of Society at large ? 

As much of the evil just described,” says Dwarrisj^^) “ is no doubt 
attributable to the supineuess of the Legislature, — something to the 
narrowness of the rules of the common Law, — but the principal share, 
to the want of a proper understanding at what point interpretation ought 
to* iN5id, and^legislation should begin. Let the discriminating reader look 
at Burke’s eloquent panegyric upon Lord Mansfield, and then ask himself 
soberly~Whetfe^ every improvement the orator ascribes to the Judge, how- 

(«) P. T07. (») See Taltamm’s Cm Ante. $, {w) 70$. 
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ever unquestionably meritorious, is not within the province, and ought not 
to have been effected by the intervention, of the Legislature ? ‘ He sought,’ 
it is said, ‘ to effect the amelioration of the Law, by making its libera- 
lity keep pace with justice, and the actual concerns of the world ; and 
not restricting the infinitely diversified conditions of men, and the rules 
of natural Justice, within artificial circumscriptions, but conforming its 
principles to the growth of our commerce and our empire.” 

§ ' 20 . Hence the meaning of the maxim “ In, fictwne Juris semper 
cowmtit eeqnitas” The Commissioners on the Common Law in their 
first EeportW make the following observations : — . 

“ Our ancient institutions having been adapted to a rude and simple 
state of Society, the Courts, in later tinies, gradually became sensible 
of defects of jurisdiction and other inconveniences, to which the alter- 
ed circumstances of the nation had naturally given rise. In some cases 
the remedy was supplied by Legislative regulations ; but where this was 
wanting, the Judges were apt to resort to fiction, as an expedient for 
effecting indirectly, that which they had no authority to establish by 
Law. But to whatever causes the invention or encouragement of leo-al 
fictions may be assignable, we have no doubt that they have an in- 
jurious effect in the administration of justice, because they tend to bring 
the Law itself into suspiSion with the public, as an unsound and delu- 
sive system ; while an impression of the ridiculous is also occasionally 
excited by them, of which the natural effect must be to degrade the 
science in some measure in popular estimation.” 

§ 21. It is thus that a large part of the jurisdiction of all Qur 
superior Courts of Common Law rests upon usurpation, not upon 
legislative authority ; upon legal fiction, not upon express enactment. 
Thus the Court of Queen’s Bench usurped the civil jurisdiction 
of the Court of Common Pleas, which originally ;had exclusive 
jurisdiction in all suits merely Civil. By a fiction of Law all per- 
sons alleged to be prisoners in the custody of the Marshall of 
Marshislsea (though not actually so) were held liable to be su^'in 
any personal action in the Queen’s Bench. So the Court 
quer was instituted for the cognizance of suits toHolung;,4^'^jitt^^ 
of the King’s revenue. Hence it was established iliaf #j. |>ersoii 
being a debtor of the crown might sue 

to ’ obtain a right by the withholding of wjueh minus) he was 
less able t6 satisfy his debt to the Qm^a, So tlie Common PIe#i. 


. (*) p. 7k 
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could not proceed but by writ sued out of chancery ; yet the eajpias 
proceeded on^ the fictitious foundation of such previous proceeding 
without its having been actually taken. 

§ 22. But if judicial usurpation of Legislative functions is to 
be deprecated, infinitely more serious is the Legislative usurpation 
of the judicial functions. In the first case the evil effects can 
always be remedied by the Legislative ; but what power, save that 
of the ‘ ultimaratio’ of physical force is there against the encroach- 
ments of the Legislative ? The just preservation of the bound- 
aries between the Legislative and judicial functions is one of the 
chief safe-guards of the public liberty ; and I cannot close these 
observations without glancing at the late case of Gunshun Doss 
in which the Judges of the Madras Supreme Court made a stand 
against the unconstitutional course of the Indian Legislative Coun- 
cil in constituting itself practically a Court of Appeal from the de- 
cision of a judicial tribunal. In that case the liistory of Acts 

XXX of 1858, II of 1859 and XVI of 1859 came under re- 
view- The language of the Judges is deserving of record, study, 

and admiration. The Chief Justice said : — 

** The Imperial Parliament never expresses anytdoubt as to the correct- 
ness of the Judgment of a Court of Law. Whenever, in consequence of 
a recent Judgment, the Imperial Parliament recites doubts as to the 

law, it merely takes up the doubts either actually expressed by the 

Judges themselves or necessarily to be implied from a difference of 
opinion between them, and then interposes by settling the law for the 
future, and whenever the Imperial Parliament conceives that the Judg- 
ment of a Court of Law is likely to lead to inconvenience, it does 

not question the correctness of the Judgment, it aocepti the law as 

expounded, recites that it is expedient to alter the law, and alters it 
accordingly.^ It is for the Legislature to make Acts and not to inter- 
pret them. 

** I have not dwelt upon this usurpation of our province for the pur- 
pose of setting right the relations between the Legislative Council ami 
this Court — for it must be manifest that this Court cannot satisfactori- 
ly exercise its functions under the supervision and correction of the 
legislative Council— but because the matter has a direct bearing upon 
now before us.” 



TOPIC THE IINTH. 

JUDICIAL INTEREST. 

Nemo dehet em judex in sua jproprid causd, 

4 L The necessity of this maxim is so self apparent, that lit- 
tle need be said concerning it. The Leading case is that of Bimes^ 
V. TAe Projprietors of the Grand Junction Canal Companf^) where it 
was held that a judgment of Lord CoMenham, assisted by Lord 
LangdalejA) ajB&rming the decision of the Court below in favor of 
a Company in which he was a shareholder to the amount of seve- 
ral thousand pounds, ought to be reversed. 

** No one** said Lord Campbell ‘‘can suppose that Lord Oottenham could 
be in the remotest degree influenced by the interest he had in this con^ 
cern ; but it is of the last importance that the maxim that no man is 
to be a .judge in his own cause, should be held sacred. . • This will 
be a lesson to all inferior tribunals to take care not only that in their 
decrees they are not influenced by their personal interest, but to avoid 
the appearance of labouring under such an influence.** The maxim of 
the Law is nemo potent esse Jtidex^ ^cSp) 

§ 8. So also in the case of Price v. Bewhuret^^^) it was held 
that the judgment of a foreign Court consisting of persons interest- 
ed in the property in dispute should be disregarded* 

§ 8. On this principle stands the necessity of taking care that 
in the nomination of arbitrators and Punchayets and the selection 
of Umpires, persons be appointed who have no interest in the 
subject matter of the dispute. The ordinary practice in this Coun*^ 
try is for each party to bring forward a number of his own kins- 
men, friends, or partizans; so that instead of an unbiased judi- 
cial inrestigation, arbitrament becomes a wrangle of advocates ; and 
I have frequently seen two awards, one in favour of each party; 
the whole body of retainers signing the documents respectively in 
favour of the side by which they were nominated. 

(«) $ H, of L. 0. 759 S. 0. 17 Jur. p. 73. 0) 2. Mam and a. 286. 

(^) See, however, otservatious on the inconmieat operation of a remote interest in the subject 
matter of a cause operating to disqualify the Judge; Zondon and NqHJi Weiter^, Railway Cof»s^ 
pmy V. lindsayi 3 Macq. H. L. Gas 99. 

(d) 8 Sim. 279 . and see Norton on Evidence ^ 4'90. 



TOPIC THE TENTH. 

OF POSTPONING THE DELIYEM OF JUDGMENT. 

Nrdli differrmm jttdUiam, 

Magna Charta, 

♦ 

§ 1. There are two things” says Sir Tliomaa Clarks hi At/ier- 
ton. 7 . WoriM.^) “ against which a Judge ought to guard ; precipi- 
tancy and procrastination.” Expedition in administering justice is a.s 
much the right of the subject as justice itself. The words of the 
Magna Uharta are " milU negari, nuUi differre jiisUliam" 

§ 2. The evils of deferring a decision was amply illustrated in 
the Court of Chancery during Lord Eldon’s long incumbency of 
office. The “ doubts” of tw,enty years duration were simply ruin to 
the suitors ; and the Judge may be certain that the habit of pro- 
crastination is one of very quick growth. The longer the task of 
deliberation is deferred, the greater the distaste to enter upon the 
subject ; and it cannot be too constantly borne in mind that it is 
only the time actually consumed in the opSration of deliberation, 
whether that consists of hours, days, or weeks, which the judge can 
justify for to his own conscience. The rest of the period between 
the termination of the hearing and the delivery of judgment is mere 
waste. "That which is done with thought,” writes the historian 
“is that which is done deliberately. That which is done 
without thought, is that which is done precipitately. It is of no 
consequence how long a thing remains undone provided thought all 
the while is never applied to it.” 

§ 3. Ordinarily speaking Judgment may be delivered most ad- 
vantageously at the conclusion of the trial. The whole matter is 
then fresh in the mind of the Judge, and the public are more im- 
pressed by Judgment following speedily on the hearing. There may 
be, and from the accumulation of useless matters on the record, 
there no doubt frequently are, cases wherein an interval is abso- 
ktely necessary to arrange the voluminous matter and eliminate 
all that is impertinent or irrelevant; to consider what is proved and 
how ; apd to write an orderly Judgment. When this ocenrs, the 


(4) V. p. 608. 
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task should not be taken up piece-meal,, or the labour gone through 
in a fragmentary matter. The whole case should be taken up as 
a whole, and so treated ; being deliberated on at one sitting if 
possible; or at any rate without the intervention of other business. 

§ 4. Especially is speedy judgment of importance in criminal 
cases. Punishment loses half its effect unless it follows speedily on 
cripae. For it is not only the certainty, but the swiftness, of re- 
tribution which scares the evil doer. 



TOPIC THE ElEVEHTD. 


ON LOOKING mWARD TO THE CONSEQUENCES OF A JUDGMENT. 

. * Argumenium ‘ ah inconmnienti plurimum mht in lege* 

§ 1, This is the last Topic concerning the judicial office on 
■which I shall touch. How he is to deal with evidence, discre- 
pancies, technicalities, T have already endeavoured to teach in my 
Lectures on Evidence. It would be impertinent to remind the Bench of 
the qualifications which make up the character of the perfect Judge ; 
the integrity, the impartiality, the temper, the patience, the courtesy 
the accessibility, the labour, the reflexion, the mercy, the charity. 
That these are requisites, every man must be conscious, even if 
he do not possess them : and it rests with every man to weigh 
himself, estimate his own capacity, and seek to supply his own 
deficiencies, 

§ 2. The subject matter of this disquisition is of no little im- 
portance, because the timid is apt to be^ shackled in the exercise 
of his discretion by a fear of consequences ; while it is tlie constant 
cry with others, who think they are thereby exhibiting a laudable 
spirit of independence, that they care not what the consequences 
are; their duty is fearlessly to declare the Law. Fiat juetitia mat 
ccelum is the maxim of those deckimers. 

§ 8. The true distinction I have pointed out in a former work(^) 
consequences are to be considered ; for a Court will not so con- 
strue a Statute as to lead to absurd consequents and the argu- 
ments ai incomenienti, and the rednctio ad ahmrdnm phnimm 
mlent in lege* In Mall v. FrmhVmi^ Lord Abinger said*--» 

(«) Wfe may be excueedfot referring to the eloquent address of the Attorney General to Mr. Jaetic« 
Cdtmege on the latter’s retirement from the Bench ; To a clear and powerful intellect/^ sayt the 
Attorney General, ** to legal and constitutional learning, at once accurate and profound, to patient 
and attention, your Lordship has also added the estimable and scarcely lew important 
of uniform courtesy, evenness of temper, and kindness of heart ” 4 Jur, N. L S78* 
iP) Evidence § 766, 

(o) i&xtremc cases are the test of principles,” Ter C, ITamitf S Inr. 

N, L 8SS, 


(d)Z M. tndW. m 
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“ We have been strongly pressed with the inconveniences that may re- 
sult from this construction of the Statute. We are not insensible to 
them ; but the only proper effect of that argument is, to make the Court 
cautious in forming its Judgment. We cannot, on that account, put a 
forced construction on the act of Parliament.” 

This is precisely the point; while the Judge is in the mental 
act of determining what is the sound construction of a Law, the 
consequences are a most important element of consideration ; when 
once the deliberative process is complete, and the judgment fully 
formed, it is the duty of the Judge to be fearless and regardless of 
consequences. W 

While a Judge is in the mental act of construction^ and during the 
period and gestation of interpretation, the consequences of any particular 
exposition will be moat properly considered and weighed for the sake of 
avoiding absurdity, but after the court has anived at a determinate con- 
clusion as to 'what is the fit construction ^tfiat the meaniug and context 
reqtiire them to put upon an Act of parliament, the Judges have nothing 
to do with the consequences of their decision.”00 

So in Beg : v. TJie Justices of Lancashire/tf) Baiter son said:— 

I cannot tell what coiJSequences may result from the construction which 
we must put upon the statutes : but, if mischievous, they must be re?* 
medied by the legislature.” 

§ 4. Accordingly we do find that consequences are considered, 
and legitimately so, by Courts in coming to an opinion. Thus in 
Brev) V. Power Lord BedesdaU says : 

** In all cases of this sort, wfe should look a great deal more at the 
consequences as they may affect other parties, than at the parties in the 
particular cause ; and it is very difficult to consider a case properly in 
a Court of justice, if the particular circumstances be its sole object : we 
must look to those general rules and principles which shall guide the 
conduct of other persons, and enable the Court to administer justice.” 
^ - : ^ 

(tf ) The oousequeuces were much pressed upon the Court in the late Habeas Corpus ca8e(C, 
inarraiusawmy an luft 24th Sept* 1858,) by Counsel on both sides. Counsel for the Missionaries 
Insisted on the blow to Ohristlan% ; Counsel for the infants father on the distress to the Katlve 
community : but the Court refused to bow to such arguments. See S. A. 58 of 57, M. S. E. p, 
145. § ** Public Policy’^ says Mr. Justice Mnoiighs^ ** is an unruly horse and if a judge gets upon 
it, he is very apt to be run away with ” 

(/) Evidence ^ 765. (y) U A and E. 157. 


(h) 1 Sch. and lief. 192. 
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And in park Anthony^ In the matter of Mchardd^^) Lord 

Eldon said :— 

“ There is one consideration, of which this Court should never lose 
sight ill every decision which it mahes, viz : what is to be the! effect 
of its determination, not in. the existing case alone, but upon subset 
qtient similar cases ; that a decision, founded on misapprehension, may 
not be applied as a principle to cases of the same class which may 
hereafter arise.” 

§ 5; General convenience is indeed a weir recognized principle 
of legal judgment. It cannot weigh against settled Law, where if 
inconvenience arises, the Legislature must interfere : hut in the 
language of Lord Kenyon in Sadgrave v, KirbyiS) it ought to turn 
the scale where there are contradicting cases ; and as he says(^) in 
Reis V. Marten and FeUow§ of SL Catharine^ Hall it is a guide on 
untrodden ground. Hon Solum quod licet^ $ed quid est convenient 
eet considerandum^ says LittletonSfi Thus in Ati. 6euL v. Duhe of 
Marlborough, M Sir John Leach said-— 

‘‘Arguments of inconvenience are sometimes of great value, upon the 
question of intention. If there be iu any Deed or lustrument equivo- 
cal expressions, and great inconvenience must necessarily follow from one 
construction, it is strong to show that such construction is not accord- 
ing to the true intention of the Grantor. Bub where there is no equi- 
vocal expression in the Instrument, and the words used admit only of one 
meaning, arguments of inconvenience prove only, want of foresight in 
the Grantor ; but because he wanted foresight, Courts of Justice cannot 
make a new Instrument for him ; .they must act upon the Instrument 
as it is made.” * , 

And in Deane v, Claytoni^ Burroughe, J. said— 

“ In questions, the decision of which depends on the principles of 
the common law, and which are attended with difficulty and doubt, I 
have been used to look forward to the consequences which must result 
from the decision. If great inconveniences will result from one decision, 
which may be avoided by a different course, I think that the Court ought, 
|>^re it decides, to be satisfied that the Jaw is clear, ’and that it 
^ decision which will produce these inconveniences j 

(i) i J. 175. (i) 0. Burn and East m. (k) 4. Bum and East 1SI3. 

(0 Go UtU 56 a. {m) 3. Madd* 5 StO. («) 7, Taun. 
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to this extent only do I suffer the idea of inconvenience to affect my 
miiid.’^ 

§ 6. The Law will rather suffer a private mischief than a pub- 
lic infeonvenience. Lex citim iolemre vuU privatum damnum gudm 
ptMimm mahmSp) 

§ 7. It may be added here that in considering whether a 
contract would be specifically performed, a Court may look to a 
certain extent at the hardship it will impose on either of the 
parties to it. The hardship will be judged of with reference to 
the circumstances as they stood at the time the contract was en- 
tered into, not from subsequent events which may have rendered 
the bargain more or less un-beueficiaL Contingencies may arise from 
matters never contemplated by the parties at the time of their 
agreement, which if before their minds nfight have modified or pre- 
vented the contract. But it is quite clear that where the , hard- 
ship has been brought upon the defendant by himself, he cannot 
set it up as a defence. 


IS 


io) Co, LiU. 153 b. 



TOPIC THE TWELFTH. 

NO BIGHT WITHOUT A REMEDY. 

TJhi jns ihi remedium* 

§ 1. There can he no legal wrong without a legal remedy j $o tender 
is the Law, and especially Equity, in preserving the freedom and the 
privileges of every member of Society. Erivolous actions are no doubt 
to be discouraged, and where no substantial rights were concern* 
ed, the Court of Sudr Adawlut gave judgment against the Plain- 
tiff, notwithstanding that at Common law he would be entitled to 
a' verdict with nominal damages. Thus in trespass—wherc the 
Plaintiff failed to show that he had in fact suffered any . loss 
—judgment was given against him though a trespass had in fact 
been committed by the defendant, But these decisions cannot be 
sustained i wherever there has been an infringement of right, an ac- 
tion lies for its vindication, and in every such case proof of the 
wrongful act done will entitle the Plaintiff to judgment. We 
have already seen many cases in which Equi?y gives a remedy where 
there is none at Law ; and this maxim deserves the especial study 
of the Judge, because it opens up the extensive topic of Damagee}^) 
which must form a portion of his deliberation in almost every case 
in which he holds the Plaintiff entitled to his judgment. Letr* mnxm 
dalit remedium. 

The Leading Case on this maxim is that of AMi/ v. 
which gave occasion for one^of Lord noble expositions of 

the Law ; which led to one of., the most furious controversies ^ be- 
tween the Houses of Lords and Commons j and which 1ms been 
selected by Mr. Smith as the centre for one of his luminous com- 
mentaries. . There, a voter for members of Parliament brought his 
action against the returning officer for refusing to admit his vote ; 

' {a) ot 1817, X S. D. 344,No im X 

The Eiadoo Law according to Mr. KUis knows nothing of discretionary damages, 2, 
ISfraage,SS7. 

I Sm ; L* 0. 186. But the case of v. WMic has been very materially qualiaed by 
the case of v. ChUd, 20, L. J. (Q. B.) 151. There it was shown from m Jif.S. report 

of Loid; }ndgment, that the returning officer was actuated by malm in refusing the vote. 
Otherwise^ of any matter of opinion might be held responsible for a ram error of 
judgment. 
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a verclicfc was found , for the Defendant. Three of the Judges, 
GoM, Towy$, and Towell, held that the action would not lie. 
Lord EoU held that the Plaintiff was entitled to a verdict. Judg- 
ment was arrested ; and on the 14th January 1703 the verdict 
was reversed in the House of Lords, and Judgment given for the 
Plaintiff by fifty Lords against fifteen. In the course of his Judg- 
ment Lord EoU said: — 

“ I will do these two things ; First, I will maintain that the plain- 
tiff has a right and privilege to give his vote: Secondly, in conse- 
quence thereof, that if he be hindered in the enjoyment or exercise of 
that right, the Law gives him an action against the disturber, and that 
this is the proper action given by the Law.” 

After proving the existence of the rights he proceeds * 

** If the Plaintiff has a right, he must of necessity have a means to 
vindicate and maintain it, and a remedy if he is injured in the exer- 
cise or enjoyment of it ; and indeed it Us a vain thing to imagine a 
right without a remedy ; for want of right and want of remedy are 
reciprocal.’’^ 

In answer to the objection that the Plaintiff had suffered no pe- 
cuniary loss he said:-j* 

** My brother FomU indeed thinks, that an action upon the case is * 
not maintainable, because here is no hurt or damage to the Plaintiff ; 
but surely every injury imports a damage, though it does not cost the 
party one farthing, and it is impossible to prove the contrary ; for a 
damage is not merely pecuniary, but an injuiy imports a damage, when 
a man is thereby hindere d oL^hia right. As in an action for slanderous 
words, though a man does not lose a penny by reason of the speaking 
them, yet he shall have an action. So if a man gives another a cuff 
on eai*, though it cost him nothing, no not so much as a little 
diachylon, yet he shall have his action, for it is a personal injury.’* 

In reply to the argument that this was a new species of action 
he said 

And it is no objection to say, that it will occasion multiplicity of 
actions ; for if men will multiply injuries, actions must be multiplied too, 
for every man that is injured ought to have his recompense. Suppose 

{d) Tims it has been heW that a suit is malntainahle for the office of Headman to superintend 
tlm Car feast 165-B7 tJh "* the hereditary office of Musician of the Salem Pagoda 51-53 

so tim office of Leelay (personation of the Idol) in tho Madura Pagoda SO-SS tor the re. 

cognition ofPlaiatiiPs chum as head of the tribe, S,p. A, Beng. S90, SOth duue 184/7, 
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the Defendant had beat forty or fifty men, the damage done to each 
one is peculiar to himself, and he shall have his action. So if many 
persons receive a private injury by a public nuisance, every man shall 
have his action, as is agreed iu case,(^) and Westbury and 

JPowelVsSf) Indeed, where many men ai*e offended by one particular act, 
there they must proceed by way of Indictment, and not of action ; for in 
that case the Law will not multiply actions. But it is otherwise, when one 
man only is offended by that act, he shall have his action ; as if a man dig 
a pit in a common, every commoner shall have an action on the case per 
^uod comrmnian smm in tarn amph modo habere non potuU ; for every 
commoner has a several right. But it would be otherwise if a man dig a pit 
in a high way ; every ■ passenger shall not bring his action, but the (a) party 
shall be punished by Indictment, because the injury is general and common 
to all that pass. But when the injury is particular and peculiar to every 
man, each man shall have his action. In the case of Turner v. Sterling) 
the plaintiff was not elected ; he could not give in evidence the loss of 
his place as a damage, for hg was never in it ; but the gist of the 
action is, that the plaintiff having a right to stand for the place, and 
it being difficult to determine who had the majority, he had therefore a 
right to demand a poll, and the defendant, by denying it, was liable to 
an. action. If public officers will infringe men’s rights, they ought to 
pay greater damages than other men, to deter ^and hinder other officers 
from the like off'ences/’ And again, “ But this* saying has no great force 5 
if it Lad, it would have been destructive of many new actions, which 
are at this day held to be good Law. The case of Sunt and DowmaU) 
before mentioned, was the first action of that nature, but it was ground- 
ed on the common, reason ’ and the ancient justice of the Law. So the 
case of Turner Sterling, Let us consider wherein the Law consists, 
and we shall find it to be, not in particular instances and precedent, 
but in the reason of the Law, and ubi tadem ratiO) iU idem 

§ a. It is on this ground that a particular form x>i action, 
called an action on the case” has been sustained. The original 
Writs were few, and not fitted to every variety of complaint 
all its special circumstances; the Clerks in Chancery framed new 
Writs on the precedents of the old ; and the Statute of Westmins- 
ter(^) provided as follows:-— 

'^.Whensoever from henceforth it shall fortune in the Chanceiy, that 
m case a writ is found, and in like case falling under like Law, 

like remedy, is found none, the Clerks of the Chanceiy 

'■ ''"I'- t,l,T , . . . . - 

W 00 Co.iiit.66,*. (^)3. 18, isavrara I. C. 8*. 
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shall agree in making the writ ; or adjourn the plaintiff’s until the next 
Parliament, and let the cases be written in which they cannot agree, 
and let them refer themselves until the next Parliament, by consent of 
men learned in the Law, a writ shall be made, lest it might happen 
after that the Court should long time fail to minister unto complainants.” 

So in DarUy v. The QueenW, a case of Quo Warranto^ Lord 

Brougham, said 

** My Lords, I have one very material consideration which inclines my 
mind independently of the balance of authority being, as I think with 
the learned Chief Justice it is in favour of the judgment of the Court 
below in favour of the Defendant iu error ; I mean that if there is not 
this remedy there really is no other. It is necessary there should he 
this remedy, or else in a case like the present would be remediless.” 

§ S. Upon this poirit, the case of Baley v. Freeman^) is the 

Leading Case. There it was held that^ a false affirmation by the 

Defendant, made with intent to defraud the Plaintiff, whereby the 
Plaintiff receives damage, is the ground of an action upon the 
case, in the nature of deceit. In Watson v. Toulson^h^ this pro- 
position is thus expressed by Barke^ B.j;-— 

» In TolMll V. Walter held, for I was a party to tbe judgment in that] 
case, that the telling an untruth, knowing it to be an untruth, with intent to 
induce a man to alter his condition, and his altering his condition in consequence,' 
whereby he sustains damage, fulfils all the requisites to support an action/ 
for deceit.” 

We shall have occasion to revert to this case again for Mo- 
ther purpose. It was the first attempt to hold a man pecuniari- 
ly responsible for a false representation as to the ' character of 
8,nother, on the faith of which the Plaintiff had trusted the third 
patty. There, it was argued, indeed admitted, that this was a new 
aotioE for which no precedent could be found. Mr. Justice Ashmsi 
meets this thus ; — 

” Another argument which has been made use of is, that this is a 
new case, and that there is no precedent of such an action. Where 
cates are new in their principle, there I admit that it is necessary to 
have recourse to legislative interposition in order to remedy the griev- 
ance : but where the case is only new in the instance, and the only 

(A) 18. Cl. »Bd r. 620. 

(i) 3, T, R. 61. ib. 2 Sm ; L. C. 


01 15 Jm. im. 

{k) 3 0. and Ad. 114. 
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question is .upon the application of a principle recognized in the Law 
to such new case, it will be just as competent to Courts of Justice to 
apply the principle to any case wliicli may arise two centuries hence as 
it was two centuries ago : if it were not, we ought to blot out of our 
Law-books one fourth part of the cases that are to be found in them.” 

, § 4. These quotations will show how determined the Law is in 
securing the means of remedy when injury has been inflicted. It 
is through this tenderness that the writ of Mandamm issues. So in 
The King v. The Bishop of Chester f') it was held that the writ of 
Mandamus only issued when there was no other specific legal remedy. 
The rule is, uhi cessat remedium ordimrium iM deeurritur ad extraordi- 
narium et nmquam deeurritur ad extraordmaritm vAi valet ordinariwts, 

§ 5. But perhaps the maxim is not less valuable for its limi- 
tations than its illustrations. For it is very far from true that 
every thing of which a man may complain entitles him to redress. 
Jux signifies, in the sense in which it is used in the maxim, “ the 
legal authority to do or demand something.” Remedkm may be 
defined “ right of action.” Thus then the literal rendering of the 
maxim would be, “ Wherever there exists a legal authority to do 
or demand something j there exists also the right of action to en- 
force that legal authority.” 

' § 6. Hence it will be seen that merely moral or imperfect obli- 
gations, such as fall within the province of Ethics, arc not en- 
forceable at Law. Non omne quod licet honestum est. Benevolence, 
gratitude, charity, mere mda pacta, promises made without any con- 
sideration or equivalent, cannot be enforced, or their breach com- 
pensated for by any Court. 

§ 7. Hence too where there exists what is called “ dammm 
absque ingurid,” a damage unaccompanied by what the Law estimates 
an injury, the maxim does not apply. That is not a sort of jus 
which the Law recognizes ; it has not therefore appointed any 
‘ remedium’ for it. Actio non datur non damnifeato. 

■ §8, Thus a man suffers ‘ damnwn’ when he is rightfully com- 
mitted to prison by lawful authority ; but if he bo guilty, he cannot 
be said to have suflered injuria; and hence he cannot , possiWy 
Mbbefed in an action against the authority who committed him. Or 
again, if he be committed fox safe custody, on suspicion which alti- 


(i) 1 Jac. 40i. 
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inately turns out ill-founded ; here though the ^ tlamnwd is more 
grievous to the individual, the Law does not recognize any injtma, 
in the absence of malice on . the part of the authority ; for it was 
an act necessary for the maintenance of society ; and the maxim ,is, 

nemo damnum facit nisi qui id faeit quod facere jus non hahet^ 

No one is a wrong doer but he who does what the Law do es 

not alloy s So also of a private ‘ individual criminally prosecuting^ 
a fellow subject, bond fide and with probable cause. So also of 
privileged communications, which, but for the occasion, would be 
libellous. To give a true but unfavorable character of a discharg- 

ed servant to a person applying for it, may inflict damnum^ but 
the Law says sine injurid. So of fair criticisms, however painful 
to the feelings of the party criticised. (*») So houses may be pulled 
down, or bulwarks ruined, on private property for the pablic.de- 

fence, without an action lying. So a man may pull down his 

I ' ' >s ■ 

• («i) There are two , Cases whicli deserve notice here. The first is that anomalons and scandalous 
condition of the English Law, by winch, even in the present day, a father cannot sue for the seduc- 
tion of his daughter unlm she was in his serme^ even though he be compelled by her seduction 
to maintain her. Mafjev v- Orimwood 1 Exch ; for it must be alleged and found " jper quod serminm 
amisU* The law however presumes service from residence with the father Maunder v. Tenn, M. 
and M. 333, TorreneSt v. OuhhinSf § Q B. 297. The othel was the result of the principle ‘ actio 
personalis moriiur cum persona/ throu^ii which it was held that the representatives of a deceased 
who had lost his life through the wrongful act, neglect or' default of another had no claim to 
damages, 'i'he increase of accidents conse(|uent on the spread of railways rendered a change 
in the Law imperative; and now by 9 and 10 Tic: 0. 93, Act 13, of 1855, it is ^act- 
ed that whereas no action at law is now maintainable against a person who by his 
wrongful act, neglect, or default may have caused the death of another person, and it is oftentimes 
right and expedient that the wrong door in such case should be answerable in damages for the injury , 
so eattsed by him j be it therefore enacted, That whensoever the death of a person shall bo caused 
by wrongful act, neglect, or default^ and the act, neglect, or default is such as would (if death had 
not cusued) have entitled the party injured to maintain an action and recover damages in respect 
thereof, then and in every such case the person who would have been liable if death liad not ensued 
shall be liable to an action for damages, notwithstanding the death of the person injured* and al- 
though the death shall have been caused under such circumstances as amount in law to felony.” 

By SeCi 2, That every such action shall be for the benefit of the wife, husband, parent, and child 
of the person whose death shall have been so caused, and shall be brought by and in the name df the 
executor or administrator of the person deceased ; and in every such action the jury may give such 
damages as they may think propurtiouod to the injury resulting from such death to the parties respec- 
tively for whom and for wliose bouellt such action shall be brought ; and the amount so recovered, 
after deducting the costs not recovered from the defendant, shall* be divided amoagst the before-men- 
tioned parties in such sltares as the jury by their verdict sliall find and direct.’* 

In V. Midland Baitmp Cmpmy^ 18 Q. B, 93. 3. C. 10 Jur, 583, which was a motion for 
% new trial in the provisional exooss in damages, the Jury having given MOOO j the Court put the 
construction on this act in the following Judgment delivered by Coleridge^ J. 

**The title of the act may be some guide to its meaning, and it is ** An Act for compensating the 
families of Persons killed by Accideuta,” not for, solacing their woimded feelings, Reliance was 
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neighbour's house to arrast a conflagration. For, salus pqpuli $u- 
prema lex ; and privatum incmmodum publico bom pematur. So 
where a highway is so out of repair as to prevent travelling, I may 
justify trespassing on the adjoining land.W 

§ 9. Again, damnum may happen to one individual through 
another exercising his undoubted lawful right, and yet the Law 

placed upon the Xst section, which states iu what cases the newly-given action may be maintained, 
although death has ensued, the argument being, that the party injured, if he had recovered, would 
have been entitled to a solatium, and therefore so shall his representative on his death. But it will 
be evident that this act does not transfer this right of action to his representative, but gives to the 
r^resentative a totally new right of action on different principles. Sect. 3 enacts, that ** in every 
such action the jury may give such damages as they may think proportioned to the injury resulting 
from such death to the parties respectively for whom and for whose benefit such action shall be 
brought.” The measure of damages is not the loss or suffering of the deceased, but the injury re- 
sulting from his death to his family.* This language seems more appropriate to a loss, of 
which some estimate may be made by calculation, than an indefinite sum, independent 
of all pecuniary estimate, to soothe the feelings. The division of the amount strongly leads to the 
same conclusion— “ And tlie amount so recovered shall be divided amongst the before-mentioned 
parties, in such shares as the Jury by their verdict shall find and direct.’* By what rule ought the 
Jury to be guided in this apportionment ? Are they to inquire into the degree of mental anguish 
which each member of the family has suffered from the bereavement P Then, not only a child void 
of filial piety, but a lunatic child, and a child of very tender years, and a posthumous child, on the 
death of a father, may have something for pecuniary loS8> but canuot come in pari pmu with the 
other children, and must be cut off from the solatium. It seemeto us, that if the Legislature had 
intended to go to the extreme length, not only of giving compensation for pecuniary loss, but a 
solatium to all the relations enumerated in sect. 6— viz, father and mother, and grandfather and 
grandmother, and step-father and step-mother ; son and daughter, and giand*son and grand-daugh- 
ler, and step-son and step-daughter— language more clear and appropriate for this purpose would 
have been employed. 

An argument has been drawn from sect. 4, which requires the plaintiff to deliver a particular 
of the nature of the claim in respect of which damages shall be sought to be recovered,” as if it 
were so much for pecuniary damage and so much for solatium. But these words will be abundantly 
satisfied by a statement of the manner in which the pecuniary loss to the different persons for whom 
the action is brought is alleged to have arisen. 

« We conceive that the Legislature would not have thrown upon the Jury such great diMculty in 
calculating and apportioning the solatium to the different members of the family without some rule 
for their guidance. Where an action is brought by an individual for a personal wrong, the jury, in 
assessing the damages, can with little difficulty award him a solatium for his mental sufferings, along 
with an indemnity for his pecuniary loss. There may be a calculation of the pecuniary low sustain- 
ed by the different members of a family from the death of one of them ; but if a Jury were to pro- 
ceed to estimate the relative degrees of mental anguish of a widow and twelve children from the 
death of the father of the family, a serious danger might arise of damages being given to tlio rain 
of the defendants. We must recollect that the act we are construing applies not only to great rail- 
way companies, but to little tradesmen, who send out a cart and horse under the care of an ap« 
pimntiee.” 

it is no defence yet that the matter is a fair report of a Tublio Meeting, v, 

7 H and B. ^339, or perhaps, expariejudkiai proceedings. Seme v. SUverM, 8 C. B, 30, 

♦ It is not necessary however to disclose or allege pecuniary damage. Qepmmt v, 37 

L,J.N,S.Q.B;$lti. 
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recognize no ; fot according to the malirn quoted in the 

previous section, no man can be guilty of illegality in taking ad- 
vantage of any power or privilege which the Law itself' allows him. 
Thus where A sets up a school near one already established, or 
a mill near his neighbour's though he may draw away custom and 
so occasion loss, the act is not actionable. In v. Blundell 
Addison arguendo said 

** The maxim, sic utere iuo’ ut alienum non' ladas, does not- go to for- 
bid damna generally, but damna injuriosa. To- constitute a violation of 
that maxim, there must be injuria- as well* as damnum. There* are many 
cases in which a man may lawfully use his- own property so as to 
cause damage to his neighbour, so as it be not injuriosum. He may 
build a wall on his- own ground, so as to obstruct the lights of his 
neighbour, who may not liave acquired a right to them by grant or 
adverse use. He may build a mill near the mill of his neighbour to 
the grievous damage of the latter by loss of customi and’ so in other- 
cases. In Bracton^ lib. 4, foL 2^1, there is the following passage : — • 

Nocumentum enm jpoterU esse justum^ et potent esse injuriosum, Injurio^ 
sum, uhi quls fecerit aligud in siio injusfe contra legem ml contra con^ 
stliutionem, proJdhitus a jure ^ Si autem. proliiheri a ju7'e non possit ne fa^ 
ciat, licet nocumentum f^ciat et damnosum, tamen non erit injuriosim,^ 
liciiim est enm unicuique Jacere in suo quod damnum injitnosum non 
eceniet vicino, ut si quis in fundo proprio construat aliquod molendlnum et 
sectam smm et aliorum vicinorum substrahat vicmo, facit vicino damnum 
et non injuriam; cum a lege ml a constitutione prohibitus non sit ne mo'^ 
leniimm habeat ml construat.^* To derive, therefore, any aid from the 
maxim, sic utere, &c., the Plaintiff must show that he has sustained m- 
juriam, which is the whole question.”’ 

§ 10. But a man must not pursue his lawful right so negligently, 
as to cause avoidable damage to another. W If a man for instance so 
negligently erect a hay-stack on the edge of his own laud, that 
it ignites and fires liis neighbour's house an action lies. So xm 
Vaughm v. Menkvey) Tmdal, 0. J, said 

** I agree that this is a case primes impressioms ; but I feel no diM** 
culty in applying to it the principles of law as laid down in other cases 

Thu$ it has beent held that there oau be uo merasie, i, e. exclusive right of shaving within 
certaitt limits nor to exclusive practice of Midwifery, 64-81 a 

81 

(g) If one uses an Instrument likely to produce damage and it produce it— *it is sufficient to 
found negligence though every care be taken/ Tamhm v. Tuff Yuh Co- ^ Jur. n. e. 1802i 

Bing: H.O 474. ‘ 
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of a similar kind. Undoubtedly this is not a case of contract, such as 
a bailment or the like where the bailee is responsible in consequence of 
the remuneration he is to receive ; but there is a rule of law which says 
you must so enjoy your own property as not to injure that of another ; 
and according to that rule the Defendant is liable for the consequence 
of his own neglect ; and though the Defendant did not himself ligiit the 
fire, yet mediately, he is as much the cause of it as if he had himself 
put a candle to the rick ; for it is well known that hay will ferment 
and take fire if it be not carefully stacked. It lias been decided that 
if an bfecupier burns weeds so near the boundary of his own land that 
dtoage ensues to* the property of his neighbour, he is liable to an 
action for the amount 'of injury done, unless the accident were occasion- 
ed. by a sudden blast which he could not foresee : Turherville v. SiampX^) 
But put the case of a chemist making experiments with ingredients, singly 
innocent, but when combined, liable to ignite ; if he leaves them to- 
gether, and injui*y is thereby ^occasioned to the property of his neighbour, 
can any one doubt that an action on the case would lie? 

** It is contended, however, that the learned Judge was wrong in leav- 
ing this to the jury as a case of gross negligence, and that the question 
of negligence was so mixed up with reference to what would be the 
conduct of a man of ordinary prudence that the jury might have thought 
ihe latter the rule by which they were to fiecide ; that such a j^ule 

would be too uncertain to act upon 5 and that tbe question ought to 

have been whether the Defendant had acted Jtonesily and honil fide to <lie 
best of his own judgment. That, however, would leave so vague a lino 
as to afford no rule at all, the degree of judgment belonging to each 
individual being infinitely various ; and though it has been, urged that 
the care which a prudent man would take, is not an intelligible proposi- 
tion as a rule of law, yet such has always been the rule adopted in cases 
of bailment, as laid down in Oogge v. Bernard,^*) Though in some oases 
a greater degree of care is exacted than in others, yet in * the second 
sort of bailment, viz. commodahm or lending gratk, borrower is bound 
to the abietest eare and diligence to keep the goods so ns to restore 

them back again to the lender ; because the bailee has a benelit by the 

use of them, so as if tbe bailee be guilty of the least neglect he will 
be answerable ; as if a man should lend another a horse to go westward, 
qr for a month ; if the bailee put this horse in his stable, and he were 
stolen from thence, the bailee shall not be answerable for him s but if 
his ‘servant leave the house or stable doors open, and the thieves 
tafe i^i^ef^c^portunity of that, and steal the horse, he will be chargeable. 


ifyl Salk. 13, 


{i) 3 hd. Kaym. UOO, 
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becauae the neglect gave the thieves the occa^ieri i6 steal the horse/ 
The care taken by a prudent man has always beeti the rule laid down ; 
and as to the ' supposed difficulty of applying it, a jury hus alteays been 
able to say, whetheri taking that rule as^ their guides there has been 
negligence on the occasion in question. 

Instead, therefore, of saying that the liability for negligence should 
be co»extensive with the judgment of each individual, which would be as 
variable as the length of the foot of each individual, we ought rather 
to adhere to the rule which requires in all cases a regard to caution 
such as a man of ordinary prudence would observe. That was in sub- 
stance the criterion presented to the jury in this case, and therefore the 
present rule must be discharged.” 

And Parhe^ B. said ; — 

‘‘ I entirely oonour in what has fallen from his Lordship. Although 
the facts in this case are new in specie, they fall within a principle 
long established, that a man must so uge his own property as not to 
injure that of others- In Turhervill v. Stampi**), which was ‘an action on 
the case upon the custom, of the realm, qiiare negliffenter msiodimt ignem 
$mm in clatm mo, ita guod pet flammae Uada in guodam 

clamo ipsius Quer, comhista fuemnt ,* after verdict pro Quer it was 
objected tliai the custom# extended only to fire in his house, or curtil- 
age (like goods of guests) which were in his power : Mn alloc, Bor the 
fire in his. field was his fire as well as that in his house.; he made it 
and must see that it did no harm, and must answer the damage if he 
did. Every man must use his own so as not to hurt another ; but if 
n sudden storm had risen which he could not stop, it was matter of 
evidence, and he should have shewn it. And Poll, and Eoheshg, and 
Eyre were against the opinion of Ttirton, who Went upon the difference 
between fire in a house which was in a man^s custody and power, and 
fire in a field which was not properly so ; and that it would discourage 
husbandry, it being usual for farmers to burn stubble, &c. But the 
Baintiff had judgment according to the opinion of the other three. 
That case, in its principles, applies closely to the present.” 

In MUUet t . Phippardi^^) Lord Penman discussed the principle, 
as follows 

“ This was a motion in arrest of judgment, on a deeJaration stating 
(with some other particulars) that the plaintiff was poss^sed of a close 
in which certain hedges and gates were standing, and several trees grow- 
ing ; that the defendant was possessed of an adjoining close ; and that 

(v) u q' ~ 
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tie 4efendant made and kept a fire in his dose in* such a negligent man- 
ner, and at a time when, by reason of the then state of the wind and 
weather, it was dangerous and improper so to do, that, through the negli- 
gence and improper conduct himself and his servants, and for want of 
due dare and caution, the said fire extended itself out of his close into 
plaintiff’s^ and the plaintiff’s trees, hedges, fences, &c- were burnt and des- 
troyed. 

“The ancient law,, or rather custom of Bnglandi appears to have been, 
that a person in whose house a fire originated, which afterwards spread to 
his neighbour’s property and destroyed it, must make good the loss. And 
it is well established that, where the fire was occasioned by a servant’s 
negligence, the owner, the master of the house where it began, is answer- 
able for the consequences to the sufferer. And the case of TtirhemlU v. 

the last decided before stat. 6 Ami. c. 3L, makes this plain 
and declares the same principle where the fire orginates in the defendant’s 
close. The Act contemplates the probability of fires in cities and towns 
arising from three causes, tlie want of water, the imperfection of party 
walls, and the negligence of servants. The Act provided some means for 
supplying these material defects; but theihircl section was directed against 
the moral one, the carelessness or negligence of servants, which (it ob- 
serves) often causes fires ; and it imposes on the eeirmnt by whose negli- 
gence the fire may have been occasioned a fine qf 1002., to bo distributed 
among ithe sufferers at the discretion of the churchwardens, or imprisonmeiit 
for eighteen months in case of nonpayment. The clause, raising the same 
sum whatever the extent of suffering and the number of the sufferers, and 
indicting the same penalty to whatever degree the negligence may have 
been culpable, without any power to lower the fine or shorten the imprison- 
ment, can scarcely be supposed to have undergone much consideration 6n 
the part of the legislature. The most usual cause of fires was assumed to 
be the negligence of servants ; and the enactment might operate to induce 
habits, of caution in that important class^ The same statute, in the sixth 
sectimii, .enacts that, after a day named, no action shall be maintained against 
atvy person in whose houSs or chamber any fire shall accidentally begin, 
nor shall any recorapence be made by such person for any damage suffered 
or occasioned lhe)reby. 

“ Both provisions seem to have found favour with the legislature ; for 
both were re-enacted by stat, 12 8. c. 78. and stat. 14 Q. 8. 78*(*)* 

the latter 86.) adding, to the words ‘house or chamber,* ‘stable, 
other building an d also the words ' or on whose estate^* 

•' ^ («») 1 Comyna’s 11. 33. ; S. 0. 1 Salk, 13. ** 

W Seek M and 86 are also retained without alteration hy stat, 7 St 3 Vki, c. 8^. s, 1, and 
ached# (A). 
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No terms can be more comprehensive. We cannot doubt that Bar- 
ron Parke, in EicJiards v. Bast<i,iy) rightly viewed it as a general law. 
And, though the word ‘ estate* is used in a sense very different from 
that which it bears in the language of the law, it clearly applies to 
land not built upon, and makes the owner of such land liable in the 
same manner as it had previously the owner of buildings. 

The question then is upon the meaning and effect of the word 
* accidentally,* here applied to fire. And here a very singular doubt has 
arisen from the mode in whch this enactment is discussed by Sir William 
Blackstone in his Commentaries, The passage is introduced by that learn- 
ed writer incidentally, as an illustration * of the principle on which mas- 
ters are held responsible for the acts of their servants.^ ‘ Upon this princi- 
ple, by the Common Law, if a servant kept his master*s fire negligently, 
so that his neighbour’s house was burned down thereby, an section lay 
against the master ; because this negligence happened in his service.* 
‘But now* (he proceeds) ‘the Common Law ^ is altered by statute 6 Ann, 
c. 8.* (it should be c. 31. ; ss, 3, 6.), i which ordains that no action 
shall be maintained against any, in whose house or chamber any fire shall 
accidentally begin ; for their own loss is sufficient punishment for their own 
or their servant’s carelessness.* This reason, by the way, is not stated in 
the Act of Parliament, and must be allowed to be very far from satisfac- 
tory ; because the principle on which actions are maintainable is not the 
punishment of guilty person^, but compensation to innocent sufferers. Be- 
sides, making servants punishable for fires resulting from their negligence 
is no exemption of masters from responsibility for the same fault ; for fires 
which accidentally begin are not fires produced by negligence. 

It would, therefore, appear that Blaokstone had drawn a conclusion 
from the enactment cited, which it by no means sustains. Lord Lyndhurst, 
however, has in some degree sanctioned by his high authority the inference 
thus drawn by Blaokstone, in the remarks by which he prefaced his deci- 
sion against Lord Conterbwys petition of right.W We must, however, ob- 
serve that those remarks are wholly unnecessary for the decision to which he 
came, and indeed are stated rather as arguments with which that petitioner 
would have had to contend, if his cause had come to a hearing on the 
merits, than as expressing a deliberate opinion. 

“ It is true that, in strictness, the word accidental may be employed in 
contradistinction to wilful, and so the same fire might both begin acciden- 
tally and be the result of negligence. But it may equally mean a fire 
produced by mere chance, or incapable of being traced to any cause, and 


(^)16 M. & w. m . 


(c) 1 Bln. Com, 431. 


((V) 1 Phil. Ch. B. 306. 
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SO would stand opposed to the negligence of either servants or masters. 
And, when we find it used in atatures which do not apeak* of wilful fires 
but make an important provision with respect to such as are accidental 
and consider how great a change in the Law would be effected, and how- 
great encouragement would be given to that carelessness of which masters 
may be guilty as well as servant, we must say that we think the plain- 
tiff’s construction much the most reasonable of the twq. 

“ Lord LyniMrst remarked on the absence of decisions on this point. 
Xet he ihentions two cases, both surely entitled to great weight, one tried 
before Aldet'sony J., in Berhs^ the other before Tatiezon^ J. in &alop^ which 
latter was very fully discussed on a rule to show cause, and decided by the 
whole Court of Common Pleas.(^) In both these cases a plaintiff recover- 
ed damages for a fire spreading to his corn from the defendant^ field 
through the negligence of the defendant and his servants. His Lordship 
says that stat. 14 Q, 3. c. 78. escaped notice on those occasions. But, 
if we ask how it came to be overlooked, since it would have furnished a 
complete and easy defence, the bnly answer can be the universal impression 
of the eminent lawyers, both at the bar and on the bench, who took 
part in the argument and judgment, that the clause in the building Act 
respecting accidental fires oanpot apply to such as are produced by negli* 
gfece. 

r 

“ It may be further observed, -with reference, to tliis doctrine, that the 
exemption given by this enactment cannot apply. Its words suppose the 
fire to begin accidentally on the estate of him from whoso estate it 
spreads. Now this fire did not begin accidentally, but was knowingly 
lighted by the defendant himself.^W 

So a man must not keep bis fences so negligently that lus 
neighbour’s cattle stray into his ground and are there accidentally 
injured. If he does, he shall pay for it. So in Pmeli v. 

where the Plaintiff declared s^nst the Defendant for not 
repairing his fences, per qmd the plaintiff’s horses escaped into the 


ip) Vm^han v. Mmhve, 3 New Ca. 468, 

{c) And see f mount Cknierlury v. The Mty. Gen, 1. Ph. 306, a curious case in which the Sneak- 
er of the House of Commons sought to recover dan^ges against the Queen, for the loss occasioned 
to'his vnvate properly by the fire that burnt down the house of Parliament. 38y the Law of Eng- 
laM the tenant is bound to continue paying rent though the premises are destroyed by fire. In 
^i^of Xo/if r. 6 Jur. n, s. p. 7Ji7. Lord OnmphcU points out that by the Law of Scot- 

IhuS tliel^haaat is relieved under such circumstances of his liability to pay rent, and in v, 
i5 


[(i) % Y, and h 30L 
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defendant's close, and were there killed by the falling of a haystack : 
Held, that the damage was not too remote, and that the action 
was maintainable.W 

Still less may he entice his neighbour's cattle to their destruc- 
' tion or injury. Therefore in Totonshend i. Wathen.if) 

“ Where the defendant set traps baited with strong-smelling flesh so 
near the edge of his property, as thereby to entice the plaintiff's dogs 
in tlie neighbouring close, which were caught in the traps and wounded, 
it was held that the defendant was liable. Lord Mlenhorough said, “ Every 
man must be taken to contemplate the probable consquences of the act 
he does. And, therefore, when the defendant caused traps scented with 
the strongest meats to be placed so near tb the plaintiff's house as to 
influence the instinct of those animals and draw them irresistibly to their 
destruction, he must be considered as contemplating this probable conse- 
quence of his act. That which might be^ taken as general evidence of 
malice against all dogs coming accidentally within the sphere of the at- 
traction which he had placed there, must surely be evidence of it against 
those in particular which were placed nearest to the source of attrac- 
tion and within the constant influence of it. Wliat difference is there in 
reason between drawing tlie animal into the trap by means of his in- 
stinct which he cannot resist, and putting him there by manual force?” 

§ 11, A man will be responsible for the consequences of his 
mlawfnl acts, whether they be the result of negligence or miefea^ 
of omission or commission. Of the first, (non-feasance or 
omission) we may take as illustration the ordinary case of non* 
performance of a contract, for wdiich damages lie ; or independent 
of any contract, between the parties, the neglect of a person on 
whom the Law casts a duty, to perform it ; as the refusal of an 
innkeeper to entertain, a carrier to carry, a ferry*man to ferry, a 
farrier to shoe a ’ horse, and the like. 


(<?) The obligation tp mainlain the fences bortlcriug a highway is a question of much impor- 
tance. It will be found discussed in the notes to the Leading Case of v* ^ Sm. U 

0. ns. Mlway Acts usually provide for the fencing by the Company. Ls ^nclmkr 
JIM Mlmy Company v. Wallk 14. C, B. BIS, as the Company were bound to keep the gates of 
their crossroads always closed, the Plaintitfs horses were held lawfully on the flail, as against 
them ; and in MuUmtd Mlmy Company v. I>aUn^ U, L. C. P, 73, the same point was ruled. 

(/)OKast.m. 
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Of the second, the case of ScoU v. S7iej)he7-d(ff) may serve as an 
example, where a man who threw among a crowd a lighted squib, 
which two persons successively threw away in self-defence, and which 
ultimately put out the Plaintiff^s eye, the original thrower was 
held responsible. 

# 

§ 12. Again, when the dammm is the consequence of the Plain- 
tiff’s own act, which he might have avoided, he shall not tax the 
person who has caused it, witl\ responsibility for. any injuria. Many 
other illustrations of the. principle on which right to damages pro- 
ceeds, will be found under other maxims, when we come to dis- 
cuss them. Such for instance as Sic utere tuo ui alimxm non laedas. 
The scope of this work precludes any thing more than an enu- 
meration of the more striking points on each subject. The books 
themselves to which my observations are but guide posts, must bo 
read. In Sarch v. JBlac/cSurnih) this principle was well illustrated. 
There, an action was brought for knowingly keeping a ferocious 
dog accustomed to bite mankind, and which bit the Plaintiff. The 
Plaintiff was a watchman of the parish, and was bitten as he was 
going in the middle of the day to the Defendant’^ house by a 
back way, which the Defendant contended '"was a private way for 
himself and family only. 

The Plaintiff was alone at the time ^ and there was no evi- 
dence of the reason of his being in the place where he was bit- 
ten. There was a notice Beware of the dog,’^ but the Plaintiff 
could not read. Tindal, C, J., left it to the Jury to say on which 
side there was negligence. 

**If the Plaintiff was negligent, if he was where he ought not to have 
been, or if he neglected means of notice, he cannot recover, if the De- 
fendant placed the dog where he might injure persons, not themselves 
in fault, he is responsible. 

*'The Plaintiff certainly is not entitled to recover in this action, if 

C^) 3. W. Blac. SOS — 1. Sm. L. C. 34)S., the note to which h ptincipally dedicated to a eottiider- 
atioa of the proper form of action where the injury is immediate or coueeciueatial, with which we 
aeed not puzzle ourselves. The Commou Law procedure Act oflSoS hasgoaefarto destroy 
iiiilaportaace of such distinctions in English Courts. The student need not trouble himself about 
* oaw^tad * trespass’ * assumpsit’ and ‘ trover/ The bearing as to forms of action” is inapplica- 
ble in Mofiasml Courts : and the sooner it becomes obsolete in Her Majesty’s Courts the better* 

(/O 4! C, Si K W, and see observations and eases in o dur* u, s, pt. % p.p. 
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he was injured by his own’ fault. There is no evidence to show why 
the Plaintili* was ou the spot in question, whether with a lawful or 
unlawful object. The Law, however, would ratlier presume a lawful ob- 
ject ; and there is no improbability in his having one, fdr he was on 
one of the ways to the house itself at mid-day, although certainly it 
was not the most public and usual way. If he was lawfully thej'e, I 
do not think the mere fact of the Defendant’s having put up the notice 
reUed on would deprive him of his remedy. The mere putting up the 
notice is not sufficient for , this, unless ^the party injured is at least in 
such a condition as to be able to become cognizant of its contents. 
The Plaintiff could not read ; the notice, therefore, furnished lio informa- 
tion to him ; and there were no circumstances in the way in which 
the dog was kept to apprise him of the danger. If, therefore, he had 
a right to be where he • was, I see no fault or negligence in him to 
deprive him of his remedy. Still the Defendant will not be liable un- 
less he is in fault ; unless he knows the character of the dog, which 
lie certainly did in this instance, and unless he keeps it improperly with 
tliat knowledge. The mere putting up the notice does not, I think, in 

this case exciise him. But it is said, that he has a right to keep a 

fierce dog to protect' his property. He certainly has so; but not, in 
my opinion, to place it on the approaches to his house, so as to in- 
jure persons exercising a» lawful purpose in going along those paths to 
the house. If the dog was placed in such a situation that he could in- 
jure the Plaintiff, ignorant of the notice, and going for a lawful pur- 
pose to the house by a way which he * was entitled to use, I think the 
Defendant would not be protected from this action.” 

The maxim of the Roman Law is^ ' (^uod, quk ex ctilpS dam- 

mm eentiti non inteUigitur damnum setUire.^ No man is injured 

by what he suffers though his own fault. In Eale v. Barlow, Bylee, 
3»f in charging the Jury said; — 

** It used to be thought if a man knew there was a nuisance and went 
and lived near it he could not recover, because it was said it is he 
that goes to the nuisance and not the nuisance to him ; that used to be 
thought 100 years ago to be the law. That however is not the law now#” 

The two questions in every case of nuisance are— 1st, Is it a pro- 
per place for carrying on tlie trade complained of ; and 8ndly. If not, 
then is the nuisance such as to make the enjoyment of life and 


(i) 4> Jar. a. 8. 1019. 
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property uncomfortable* In EllioUon v. EeethamiS) long user was 
held a justification of a noisy trade/^) 

So if a man builds so near my land, that I can block out his 

light* and air by running up a wall, I may do so without being 

liable to an action; for it was his folly to choose such a site ; 

though if I permit him . to enjoy his air and light undisturbed for 
twenty years, I shall not then be permitted to obstruct them* 
The Plaintiff closed up his arfcient lights for 19 years, but upon 
Pefeudants building so as to obstruct them, reopened them* Held that 
the Plaintiff was entitled so to do, unless he had so closed up 

the lights, as to manifest an intention of permanently aban^on>- 
ing them, . or to lead Defendant to incur expense or loss, in the 
reasonable belief that they had been permanently abandoned* &tohee 
V* Signore!^) 

t 

§ 13. This principle of megligence is of frequent application in 
cases of collision between ships, in which it is essential to the 
Plaintiff to show that the act was not the consequence of a«y 
negligence or misfeasance on his part. Of this more hereafter* 

§ 14. But this rule has qualifications. Mr^ Mayne writes as toU 
lowsW : — ' 

‘‘The rule has been laid down and repeatedly recognised, that al- 
though there may have been negligence on the part of the Plaintiff, yet 
unless he might by the exercise of ordinary care have avoided the conse- 
quence of the Defendant’s negligence, he is entitled to recover ; if by 
ordinary care he miglit have avoided them, he is the author of his 
own wrong. And where the immediate cause of the accident is the De- 
fendant’s fault, so that without it the accident could not have happened 
at all, it is no answer, that only for the Plaintiff’s negligence in some- 
thing collateral to the immediate cause of the injmy, it or part of it 
might have been avoided.(«) Por instance, where two omrubuses were 
racing, and one struck against the other, it appeared that if the omni- 
bus in which Plaintiff was riding had been driving slower, it might 
have been pulled up after a collision, and the accident prevented. And 

' 0) ^ C* p* {1) 8 Mis und Bhckbim, 31* 

’ W ^ Bing. N. C. 183. {m) Mt^ne on UaiiiRgefl, p. SL 

{#} If M for Plniutir# default the collision could mi have happened, there the Flaintifoaa 
maintatn’itto But if Oefendat^t by ordipary care could have avoided the conaequeacea 

any uegUgenee on the pwt of the Plfti^tilf^-theu the Pluiptiff is eptitled to recover, fufs, 

6 Jur. q. s* . 
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m Wei-<5 the injtiry to PlaiiitiiF was paused, by a steam boat collisioa 
ia wluch the Plaintiff was hurt by the falling of an anchor in his own 
vessel : held, that even if it had been shown that the anchor had been 
negligently stowed, and that the Plaintiff ought not to have been in that 
part of the vessel, (which however the Jury negatived), this would^have 
been no answer : that a man who is guilty of a wrong, and thereby 
produces mischief to another, has no right to say part of that mischief 
would not have happened if you had not been yourself guilty of some 
negligence, and that where the negligence did not 'in any degree contri- 
bute to the immediate cause of the accident, negligence ought not to 
be set up as an answer/^ 

So in Davies v, — 

Where the defendant negligently drove his horses and waggon against 
and killed an ass,* which had been left in the highway fettered in the 
forefeet, and thus unable to get out of the way of the defendant’s wag- 
gon, which was going at a smartish pace * along the road, it was held, 
that the jury were properly directed, that* although it was an ilfegal act 
on the part of the plaintiff so to put the animal on the highway, the 
plaintiff was entitled to recover,” 

There Parkej B. said 

“ This subject was fully considered by tjus Court in the case of Bridge 
V, The Grand Junction llailioay Qowganyiv)^ wherCi as appears to me, the 
correct rule is laid down concerning negligence, namely, ‘that the negli- 
gence which is to preclude a plaintiff from recovering in an action of this 
nature^ must be such as that he could, by ordinary care, have avoided the 
consequences of the defendant’s negligence. I am reported to have said 
in that case, and I believe quite correctly, that * the rule of law is laid 
down with perfect correctness in the case of Butterfield v. Tomster^ that, 
although there may have been negligence on the part of the plaintift, yet 
unless he might, by the exercise of ordinary care, have avoided the conse- 
quences of the defendatit’s negligence, he is entitled to recover ; if by 
ordinary care he might have avoided them, he is the author of his own 
wrong** In that case of Bridge v* Grand Junction Bdilwag there 

was a plea imputing negligence on both sides ; here it is otherwise ; and 
the Judge simply tojd the jury, that the mere fact of negligence on the 
part of the plaintiff in leaving his donkey on the public highway, was no 
answer to the action, unless the doukey*s being there was the immediate 
cause of the injury j and that, if they Were of opinion that it was caused 
by the fault of the defendaut’s servant in driving too fast, or, whicli is 

(<>) iO M, aatl W. 510. {p) 3 M* k W. 316. 
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the same tiling, at a stnartish pace, the mere fact of putting the ass upon 
the road would not bar the plaintiff of his action. All that is perfectly 
correct ; for, although the ass may have been wrongfully there, still the 
defendant was bound to go along the road at such a pace as would be 
likely^ to prevent mischief. Were this not so, a man might justify the 
driving over goods left on a public highway, or even over a man lying 
asleep there, or the purposely running against ^ a carriage going on the 
wrong side of the road.” 

But in Thorogood v. ErganJ^) it was held that-— 

One who sustains an injury from a collision with a carriage or a 
vessel, cannot maintain an action against the owners of such carriage or 
vessel, if negligence either on his own part, or on the part of those hav- 
ing the guidance of the carriage or vessel in which he is a passenger, 
conduced to the accident, and such injury might have been avoided by 
the exercise of reasonable care on his part or their part.’Y'*) 

And the judgments are so*’ important that tliey should be studied, 
CoUmany said :~ 

The case of Thorogood v. Bryan seems distinctly to raise the ques- 
tion whether a passenger in an omnibus is to be considered so far identi- 
fied with the owner, that negligence on the pa^’t of the owner or his 

servant is to be considered negligence of the passenger himself. As I 
understand the law upon this subject, it is this, — that a party who sus- 
tains an injury from the careless or negligent driving of * another, may 
maintain an action, unless he has himself been guilty of such negligence 
or want of due care as to have contributed or conduced to the injury. 
In the present case, the negligence that is relied on as an excuse, is, 

not the personal negligence of the party injured, but the negligence of the 
driver of the omnibus in which he was a passenger. But it appears to 

me, that, ^having trusted the party by selecting the particular convey- 

aueei the plaintiff has so far identified himself with the owner and her 
servants, that, if any injury results from their negligence, he must be 
considered a party to it.* In other words, the passenger is so far identi- 
fied with the carriage in which he is travelling, that watit of care on the 
part of the driver will be a defence of the driver of the carriage which 
directly caused the injury/*t^) 

(i?)SaB. 1X6. 

' , Plaintiff, a child, under the care of its grandmother, was injured partly owing to negli- 

genc0 of the Befendawt and partly to the negligence of the grandmother. Held that «u action wai 
'Foafa v, J^astem JRaihcttij Co. S7 L. J. n. h Q. B, ♦I?. 

(s) This sterna to he ^e supposition which the learned editors of the third edition of 
heading Cases designate fta**incottceivahle/* 
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liable, J. said 

I agree with my brother CoUman in thinking that the rule in Thoro- 
(/ood V. Bryan ought to be discharged. This is an action brought to re- 
cover damages against an omnibus proprietor for, negligently causing the 
death of the plainlilfs husband, by knocking him down and driving* over 
him as he had just alighted from another omnibus. My brother Williams^ 
in leaving the case to the jury, told them, that, if they should be of- 
opinion that the occurrence was purely accidental, or that the deceased, 
or the driver of the omnibus by which he was carried, had by any 
negligence or want of care on their part contributed to the accident, they 
must find for the defendant. The jury having, upon that directipn, found 
for the defendant, it must be assumed that they founc^that tliere had 
been negligence ou the part of the driver of the omnibus in which he 
was a passenger. The case is an important one, inasmuch as it is ‘in 
some degree novel, though somewhat similar in principle to Bridge v. 
The Grand Junction Railway Company y, where, in case against a railway 
company for the negligent management of train, whereby it ran against 
another train in which the plaintiff was a passenger, and injured him, a 
plea that the persons having the management of the train in which the 
plaintiff was, managed it so negligently and improperly, that, in part 
by negligence, the defendants^ train did the mischief, — was held 

bad. The Court of Exchequer there seem to have thought, — though it 
was not necessary to decide it, — that, where there is negligence ou both 
sides, the action cannot be maintained. Although I at one time enter- 
tained a contrary impression, upon further consideration I incline to think, 
that* for this purpose, the deceased must be considered as identified with 
the driver of the omnibus in which he voluntairily became a passenger, 
and that the negligence of the . driver was the negligence of the deceas- 
ed. If the deceased himself had been driving, the case, would have been 
quite free from doubt. So, there could have been no doubt, had the driver 
been employed to drive him, and no one else. On the part of the plaintiff, 
it is suggested that a passenger in a ptiblie conveyance has no control over 
the driver* But I think that cannot wiih- propriety be said. He selects the 
oonveyanoe* He enters intc a contract with the owner, who, by his servant 
the driver, he employs to drive him. If he is dissatisfied with. th% mode 
of conveyance, he is not obliged to avail himself of it. According to the 
terms of lus contract, he unquestionably has a remedy for any negligence 
on the part of the person with whom he contracts for the journey. It is 
somewhat remarkable that actions of this sort are almost invariably brought 
against the rival carriage or vesst^, — which is only to be accounted for by 
ilmt party spirit which more or less enters into eveiy transaction of life. If 
there is negligcnoc on the part of those who have contracted to carry the 
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passengers, those who are injured have a clear and undoubted remedy against 
them. But it seems strange to say, that, although the defendant would 
not, under the circumstances, be liable to the owner of the other omnibus 
for any damage done to his carriage, he still would be responsible for an 
injury to a passenger. The passenger is not without remedy. But, as 
regards the present defendant, he is not altogether without fault. He 
chose his own conveyance, and must take the consequences of any default 
of the driver whdm he thought fit to trust. Bor these reasons, it seems 
to me that the direction of my brother Williams was quite correct, and 
that the rule should be discharged.’’ 

Cresmellf J^saiid: — 

“I am of the same opinion. 1 must own I should not have been 
sorry if the point could have been raised upon a bill of exceptions. The 
subject is an important one, arid ought to be definitively set at rest- I 
incline to think that the opinion thrown out by the Court of Exchequer 
in Bridge v. The Grand Jundipn Railway Compaq, is the correct one. 
If the driver of the omnibus the deceased was in, had, by his negligence, 
or want of due care and skill, contributed to any injury from a collision* 
his master clearly could maintain no action. And I must confess I see 
no reason why a passenger who employs the driver to convey him, stands 
in any better position. For these reasons, I think the plaintiff in this 
case was not entitled to recover.” ^ 

r. ’ Williams, J, said 

I am of the same opinion. I think the passenger must, for this pur- 
pose, be considered as identified with the person having the management of 
the omnibus he was conveyed by.” And here it may be observed that the 
occurrence of the injury itself (where the accident is not of a nature 
consistent witli the abuse of negligence) is prima facie proof ncgligenee 
Bird V. The Great Northern Railway CompanyX^ 

§ 16. There is a class of cases on which it may be necessary 
to remark, where the right to sue for misfeasance or nonfeasance 
arises from privity of contract between the parties. In the words 
of Tindal, C. J., in Boorman'^, Brown.W 

“ That there is a large class of cases in which the foundation of the ac- 
tion springs out of privity of contract* between the parties, but in which, 
nevertheless, the remedy for the breach, or non-performance, is mdifferent-. 
ly lather assumpsit or case upon tort, is not disputed. Such are actions 
against ' attorneys, surgeons, and other professional men, for want of compe- 

(t) S8 li. J, «, i, Exch. 3. («) 3 Q, B, B. 525, nffil U, Cl. & Jf. 1. 
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tent skill or proper care ia the service they undertake to rei>der : actions 
against common carriers, against ship owners on bills of lading, against 
bailees of different descriptions : and numerous other instances pccur in 
which the action is brought in tort or contract at the election of the pbin- 
tiff. And, as to the objection^ that this election is only given 'where the plain- 
tiff sues for a misfeasance and not for a nonfeasance, it may be answered 
that in many cases it is extremely difficult to distinguish a mere nonfea- 
sance from a misfeasance ; as in the particular case now before us, where the 
contract stated in the declaration on the part of the broker is, in substance, 
to deliver the goods of the plaintiffs to the purchaser on payment of the 
piice ill ready money, and where, if the broker delivers without receiving 
the price, the breach of his direcjj; undertaking is as muck a wrongful act 
done by hinof, that is a misfeasance, as it is a nonfeasance, the distinction 
between the two being, in that case, very fine and scarcely perceptible. 
But, further, the action of case upon tort very frequently occurs where 

there is a simple nonperformance of the contract, as in the ordinary in^ 

stance of case against slap owners, simply, for not safely and securely 
delivering goods according to their bill of lading ; and as in the case of 
OoggB V, Bernard , where an undertaking is stated in the declaration as 
the "ground of action : and, to give no further instance, the case of ATar-* 
zetti V. Williams , where the decision, that the plaintiff was entitled to 
nominal damages without proof of any actual- damage, rests entirely on the 
consideration that the action, an action on the case, was founded on a 
contract, not on a general duty implied by Law. 

“ The principle in all these cases would seem to be that the contract 
creates a duty, and the neglect to perform that duty, or the nonfeasance, 
is a ground of action upon a tort.*' 

§ 16. Again where the act done affects the entire community, 

the public nature of the wrong as it were swallows up the pri- 
vate grievance : the lesser merges in the greater, and the remedy 

is by indictment ; though if any individual have received a special 
injury from such act, he may have his civil actiou.C*'^ The ordinary 
illustration is this y A cuts a trench across a high way. This is k pub- 
lic nuisance; and indictment is the remedy. But if B falls into the 
ditch, and injure himself, an action will lie. Thus in DanieU v, 
ieriy) an action was brought for negligently permitting the flap of the 
Defendant's cellar to remain unfastened, whereby it fell upon and broke 

(v) S Zd, Uaym, 900. (w) ^ Ad. 415. 

(a?) BardccfsiU v* f/tfi South Torhshire Bailway and Biocr JDm Company, 5 Jur, N, 1, 350. . 
{y) 4 0. aud SOS. 
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the plaintiff’s legs. It appeared in evidence that the flap was pla- 
ced in a slanting position, on a projecting ledge, about a foot 

above the pavement ; it was not fastened in any way, but merely 
leaned against the window of the defendant’s warehouse and the 

house adjoining. One of the plaintiff’s witnesses said, that the pass- 
ing of a stage-coach or heavy waggon might have the effect of 
shaking it down. The defendant’s witnesses stated, that the flap 

was palled over by some boys who were playing about, and who, 
though warned by defendant’s men, would not go away ; and that 
the flap had been placed in the same way for many years,, and 
that no accident had happened. 0. J. .said: — 

“ The defendants were bound, in plaung the flap, to use such pre- 
caution as would preserve it under all ordinary circumstances from falling 
down ; but if it was so secured, and a third person over whom they 
had no control, came and removed it, then I think the defendants will 
not bp liable. The plaintilf sjays, that the flap fell in consequence of 
the negligence of the defendants ; the defendants’ case is, that it was 
placed 'securely, and that a wrong-doer pulled it 'over , on the plaintiff, 
and your verdict will be for the plmntiff or defendants according ns 
you believe the one or the other of these stories. There is no doubt 
as to the Law of the ease.. The question fqr your consideration will 
be, whether upon this occasion the defendants, and their servants did 
use due and ordinary care in placing up this flap so as to prevent 
any accident from happening. It might certainly have been secured by 
a string, or by a book, or by some person bolding it, if that were 
necessary to the security of it. A tradesman under such circumstances 
is not bound to adopt the , strictest means, but he is bound to use 
such care as any reasonable man looking at it would say is sufiloi- 
ent, and if he does use suoh care in the plaoiag of the 
and a wrong-doer comes and displaces it from the position in which it 
has been placed, it being that in which a careful man would place it, 
he will not- be answerable in an action, but the party must look for 
compensaUdn to such wrong-doer who so displaced it.” 

« The Jury found for the Plaintiff.” 

So, too, in 2roettor v. Marri^*) where the action was brought 
against a publican for leaving open a trap door on the foot-pave* 
pwit, in the evening, after the lamps were lighted. It appeared 
that, the defendant had, immediately before the accident occurred, 

4 ; — ' ' '' ' 

(if) 4 0* aad P. 307* 
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hmi lowering a butt of beer into hie dfellar through this very aper- 
ture. Tindal) C. J., in summing up, said 

** The question is, whether a proper degree of caution was used by 
the defendant. He was not bound to resort to every mode of security 
that could be surmised, but he was bound to use such a degree of 
care as would prevent a reasonable person, acting with an ordinary de- 
gree of care, from receiving any injury. The public have a right to walk 
along these footpaths with ordinary security. It may be said, on the 
one hand, that these kinds of things must be, and that trade cannot be 
carried on without them ; but, on the other hand, it must .be under- 
stood that as they are for the private advantage of the individual, he 
is bound -to take proper care, ^heu he is using his cellar, to prevent 
injury. With respect to the plaintiff, you will have to consider whether 
there was so little care and caution on his part, that he was himself 
guilty of negligence in ruling into* the danger. If there has been siuffi- 
cient light, most likely it would have prevented him from falling in. . A 
more infirm person might have sustained^ a greater injury than it ap- 
pears the plaintiff haa received. The question is, whether you think this 
flap was in the nature of a nuisance, used ^ in the manner it was, and 
whether, looking to all the circumstances the plaintiff fell in, owing to 
the negligence and carelessness of the defendant, in not sufficiently pro- 
tecting the place at this *hour, being after dark. If you think so, you 
will find for the plaintiff. *Bnt if you think that' the plaintiff did not 
himself use due caution in the matter, then you will give your verdict 
for the defendant.” . 

The rule ia one of public policy and V. C. StuaH says in 
Wickkamr. i--*- 

** It has been decided again and again and, it has been distinctly 
stated by Lord Tefttetdon in the case of Stme v. MafBh/J*) that 
when public policy ceases to operate the rule must cease also.’* 

In Wickham v, Qatrill a Banker^s Clerk had misappropriated his 
mastery's funds~but the false entries were not discovered until 
after his death. The master having filed Bill against the per- 
sonal representatives of the Clerk for an account, the defendants 
demurred on the ground that the acts of the Clerk were felonious 
and therefore could not be made the ground of a suit in Equity. 
Meld, that the Clerk having died before the felony was discovered, 
the rule of public policy never came into operation. Demurrer 
overruled with costs. 


{h) 6 B. Cr. 551, 
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. (a) 15 Jur. 768. 
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§ 17. Farther if the damages amount to a felony^ the private re- 
medy is suspended until public justice is vindicated : for otherwise 
compounding felonies would be at a premium. Many more would 
prefer their private interest to their public jiuty. But in White v. 
S^ettiguei^) it was held that — ' 

“ An action of trover is maintainable, to recover the value of goods 
which have been stolen from the plaintijBf, and which the defendant has 
innocently purchased, although no steps have been taken to bring the thief 
to justice; for the obligation which the law imposes on a person to prose- 
cute the party who has stolen his goods, does not apply where the action 
i« against a third party innocent of the felony.”W 

,§ 18. But it is not so in a case of mere mudemeamr^ such as, 
assault, battery, or libel ; where the remedy is two-fold. Here the indi- 
vidual injured may pursue his public or private remedy at his option. 

§ 19. It remains to make a few farther observations which may 
direct the Judge in dealing with the question of 'damages,''' ^^Dama- 
ges,^^ says IVIr. Mayne,^) 

“Are the pecuniary satisfaltion which a plaintiff may obtain by success 
in au action. They may rise to almost any amount, or they may 
dwindle down to being merely nominal. They may be governed by 
rule’s so strict as to enable the Judge to dictate their amount as a matter 
of Law ; or they may be left, within loose limits, almost entirely to 
the discretion of the jury. It becomes, then a most important inquiry 
to ascertain the principles by which they are measured, and tlie species 
of evidence by which they may be aggravated or reduced. I propose, 
in the following work, first to state briefly the actions in winch damages 
may be recovered ; then to examine the rules by which they are measur* 
ed.; and finally to inquii-e into the practice which prevails in Weatmifister 

' - (tf) 18 M. and W. 603. ^ ' 

A syeciid case was seat up m the Uh Tern of the year 18S3 to the Stipme Court, from the 
Snndl Catwe Court, to take the opiniou of the Court as to the legality of a plaiutif suing to recover 
any chattel which he had poluted to the defendant and he had wrongfully appropriated, the Sth 
Sec. of the Breach of Trust Act (XUI of 1850) declaring such an act felony, I'he case was not 
argued, but Miiesion, X, decided that a prosecution for felony was not a condition precedent to m* 
mg at Law, inasmuch as there was no animw furmdi in the original taking. To \mt held that 
in every case of a convenim must be prosecuted criminally would have brought the 

affairs of life to a close. And in MaHsrr. 3 M.L C. 700, J., expressly says 

the rule has never been applied to any cases except torts. In a case before Mr. Justice SiUk* 
dm in the 4th Term of 1869, it was held that the act must clearly appear to be felony in order to 
stdf'the right of action. There parties had broken into a house, and carried away jewels^ 8tc» : hut 
it w|^ine0rerci»eofan asserted right of property. The plaintiff too had been to the where 
he wl» refettii ta& 0ml Suit. 

l«) p. 1. 
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as to the pleading and assessment of damages, and to point out the cases 
in which the Court will review the decisions arrived at by a Jury/^ 

§ 20. Let us uow consider the principles which h^ive been lai3 
down for measuring damages in actions founded upon contracts 
and actions founded upon torts. 

** In the case of contracts” writes Mr, MayneJ^f) ** the measure of 

damages is much more strictly confined than in cases of tort. As a gene- 

ral rule, the primary and immediate result of the breach of contract 
can alone be looked to. Hence, in the case of non-payment of money, 
no matter what the amount of inconvenience sustained by the plaintiff, 
the measure of damages is the interest of the money only* So where 
the contract is to deliver goods, replace stock, or convey an estate, the 
profit which the plaintiff might have made by the resale of the matter 
in question cannot in general be taken into account r nor the loss 
which he has suffered from the fact of his ulterior arrangements, 
made in expectation of the fulfilment^ of the bargain, being frustrated. 
The principle of all these cases seems to be, that, in matters of contract> 

the damages to which a party is liable fo-r its breach ought to be in 

proportion to the benefit he is to receive from its performance. Now 
this benefit, the consideration for his promise, is always measured by 
the primary and intrinsic, worth of the thi6g to be given for it, not by. 
the ultimate profit which the party receiving it hopes to make when 
he has got it. A bottle of laudanum may save a man his life, or a seat 
in a railway carriage may enable him to make his fortune; but neither 
ii paid for on this footing. The price is based on the market value 
of the thing sold. It operates as a liquidated estimate of the worth of 
the contract to both parties. It is obviously unfair, then, that either 
party should be paid for carrying out bis bargain on one estimate of 
its value, and forced to pay far failing in it on quite a diffemfc esti- 
mate. This would be making him an insurer of the other party’s profits 
without any premium for undertaking the risk.” 

§ 2L The rule with regard to the measure of damage in 
breaches of contract has been much considered in the case of 
Sadley V. JSa&:endaleJff) There the Plaintiffs were owners, of , a 
steam-mill The shaft was broken, and they gave it to the de- 
fendant# a carrier, to bring to an engineer, to serve as a model 
for a new one. On making the contract, the defendant's clerk 
was informed that the mill was stopped, and that the shaft must 
be sent immediately. He delayed its delivery, the shaft was kepi 


(/)v 
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back in consequence ; and in an actinn for breach of contract 
they claimed as specific damages the loss of profits while the mill 
was kept idle. It was held that if the carrier' had been made 
aware that a loss 'of profits would result from delay on his part, 
he would have been answerable. Bat as it did npt appear he 
knew that the want* of the shaft was the only thing which was 
keeping the mill idle, he could not be made responsible to such 
an extent. The Court said,. 

We thiak the proper rule in such a case as the present is this : — 
where two parties have made a contract which one of them has broken, 
the damages which the other party ought to receive in respect of such 
breach of contract should he, either such as may fairly and substantially 
be considered as arising naturally, i. e,, according to the usual course of 
things, from such breach of contract itself, or such as may reasonably 
be supposed to have been in the contemplation of both parties at the 
time they made the contract^, as the probable result of the breach of it. 
Now if the special circumstances under which the contract was actually 
made were communicated by the plaintiff to the defendant and thus known 
to both parties, 4he damages resulting from the breach of such a contract 
which they would reasonably contemplate, would be the amount of in- 
jury which would ordinarily follow from a breach of contract under these 
special circumstances so known and communicated. But on the other 
hand,, if those special oircumstances. were wholly unknown to the party 
breaking the contract, he at the most could only be supposed to have 
had in his contemplation the amount of injury which would arise ge- 
nerally, and in the great multitude of oases, not. affected by any spe- 
cial circumstances for such a breach of contract. For had the special 
circumstances been known, the parties might have expressly provided for 
the breach of contract by special terms m to the damage in that oaaa^ 
and , of iibis advantage it, would be very unjust to deprive them. The 
above principles are those by which we think the jury' ought to he 
guided in estimating the damages arising out of any breacli of contract/* 

This rule was further illustrated in the case of Metder v. 
TaylemS^) 

**The Defendant had contracted to build a ship, which was to be 
delivered to the Plaintiff on the^ 1st of August, 1854. It was not de- 
hyered till March, 1855. The vessel was intended by the plaintiffs, and 
frpm .tlxo nature of her fittings the defendant must have known the fact, 

fot j| pa^ep|er ship in the Australian trade. Evidence was given 
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that freights to Australia, were very high in July, August arid Septem- 
ber, but fall ill October, and continued iow till M^y, when the vessel 
sailed; and that had she been delivered on the day named, she could 
have earned ^ 2,750 more than she did. Ou the* other hand it was 
shown, that the plaintiffs would have extended the time for delivery till 
the 1st October, if the defendants would have bound themselves to that 
(lay under a demurrage (which however was refused) ; and that they had 
stated as their reason for wishing to have the ship then, that after that 
time the days would be shortening so' fast, tliat they would be seri- 
ously inconvenienced and prejudiced in fitting the vessel out. The Judge 
charged in the words of Hadley v, Baxendale and the Jury found a ver- 
clicl of i^2,7r)0. An attempt was made to set aside the verdict for 
excess of damages, on the ground that if the plaintiff’s offer had been 
(ximplicd with, the loss of freight would have been suffered ; and that 
the damages should be measured rather by the species of loss which 
they had themselves pointed out, than by ^ tliat vvliich they afterwards 
sed up. The rule was refused.” , 

On this case Mr. Majjne remarks (*): — ^ 

** This case clearly does not go as far as Hadley v. Baxendale, The 
primary object of the ship was to earn freight by carrying passengers. 
The defendant was to be, paid the value of such a ship. Any delay 
in its compktiijn would clearly subject it to a dimiuiition in value by 
a fall in freight. The measure of that diminution in value was accu- 
rately expressed by the difference in profits obtained on the first voy- 
age. But suppose the plaintiff had told the defendant that he intend- 
ed to send out his own goods in it to the Australian market, and 
that, inconsequence of the delay, the goods had sold under prime cost, 
could the defendant have been charged with a loss which arose, not 
from any depreciation in the value of the ship, for which he had con- 
tracted, but iu the value of goods, with which he had no connection ?” 

A new principle was suggested in this case by C. J., and 

WUhh J. 

“The latter said it (jertainly is very desirable that these matters 
should bo based upon certain and intelligible principles, and that the 
measure of damages for the breach of a contract for the delivery of a 
chattel should be governed by a similar rule* to that which prevails in 
the case of a breach of a • contract for the payment of money. No 
matter what the amount of inconvenience sustained by the plaintiff, in 
the case of nou-paymeiit of money, the measure of damages is the in- 
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terest of the money only ; it might be a couvenien4i rule if, as sug- 
gested by my Lord, the measure of damages in such a ^ase as this 
was held, by analogy, to be the average profit made by the use of 
such a chattel/* 

And in Randall v. Ro^er. C/) There the Plaintiff had purchased 
barley seed from the Defendant with a warranty, and had sold it 
with similar warranty to sub-purchasers. The seed turned out 
badly* The Plaintiff was permitted to give in evidence the claims 
made against him by the sub-purchasers : .Plaintiff had a verdict 
for £261-7-6. A motion was made to reduce the damages to £15 
on the ground that the contingent damages were not the natural 
and probable result of the original contract. The motion was re- 
fused. Rrle, J., said — 

*‘The question is what is the amount of damage to be recovered 
in respect of the breach of warranty. The natural and ordinary con- 
sequence of the breach of contract on a sale of seed barley is the 
difference of value of an inferior crop as compared with the crop which 
would have been grown had the barley been of proper quality ; and 
therefore this is within the rule in Eadley v. 

The Plaintiff however cannot recover what he has had to pay as 
damages for breach of his contract with andther to deliver the article 
contracted to be delivered by Defendant* to Plaintiff. ToHmm v, 
MiddletonS^^ But in an action against an Agent on an implied 
warranty that he had authority from the party on whose behalf he 
professed to act, Plaintiff may recover the costs of a Chancery suit 
brought by him against tlie principal and dismissed because such 
Agent had no authority, Collin v* WrightM"^ 

§ 22. Except in cases of breach of promise of marrisge the 
motive^ or conduct of a party in breaking the contract cannot 
be taken into consideration.^**), 

§ 23. The rule in regard to actions of tort is wider than it 
is in respect to contracts. Mr, Maym thus writes^ : — 

** Actions of tort, as we have observed before> are governed by far 
looser principles. Even here, however, in many cases the measure of 
damages is as accurately j&ocrtainable as in actions on a oontmcl. Torts 

: — — — — ' — - ■ -- . --, 1 j,... 

We^y Rep* 1868. Q. B. p. 446, 4 Jur. a, 8. 663. See also Shavh v, 6 lur. a. 780. 

’ ^ ’ (h) 4. Jar. n. a. 689. {1) 27 h, L a. s. Q. B. 216. 

{m) ’whea ty the ooaditioua of sale the deposit is forfeited, the vex&dor oaa recover only the 
ence hetweea the price wd the deposit. ?. ^7 U I n* s. Q. B. 861, 

(n)p.l2i 
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arc divisible into three classes; injuries to the property^ person, or char- 
acter. former class may be mingled with ingredients which 

will enhance the damages to any amount, Por instance, a man’s goods 
may be seized under circumstances which involve a charge of a criminal 
nature; or a trespass upon land may be attended with wanton insult 
to the owner. Any species of aggravation will of course give ground 
for additional damages. In general however injuries to property^ when 
unattended by circumstances of* this sort, and especially when they take 
place under a fancied right, are only visited with damages proportioned 
to the actual pecuniary loss sustained. On the other hand, where the 
person or character are injured, it is difficult, if not quite impossible to 
fix' any limit, and the verdict is generally a resultant of the opposing 
forces of the counsel on either side, tempered by such moderating re- 
marks as the Judge may think the occasion requires.” 

§ 24* In regard to torts, motive may be taken into conside];- 
ation ; indeed it often forms the most important matter of con- 
sideration. Thus in actions for libel, defamation and the like, 
it is every day’s practice to consider the motive with which the 
statement was published. So in cases of malicious prosecution^ 
false inprisonment, and the like. In Sean v. Lyons, where the 
Defendant threw poisoned barley on Plaintiff’s premises in order to 
poison his poultry, the J ury were told they need not confine them- 
selves to the damages actually sustained, but might consider the 
malicious motive of the Defendant. Abbot, J., in summing up to 
the Jury, ^ 

** Cautioned them to guard against the hostil| feelings which the eviden(5 
they had heard was likely to excite in their minds against the defendant. 
The action was brought for throwing poisoned barley upon the plaintiff’s pre- 
^mises, and destroying his poultry ; and it had been proved in evidence, that 
he had actually committed tlvat injury; and that some of the fowls had died, 
idth^ugh, whether from poison thrown on the plaintiff’s premises or the 
defendant’s did not appear. It had always been held, that for trespass 

and entry into the house or lands of the plaintiff, a jury might 

sider not otfiy the mere pecuniary damage sustained by the plaintiff 

but also |he infce^iftlpii with which the fact had been d<me^^ whether for 
insult or injury, and SaidV that they were not' conffned^ in this case, 
to the mere damage resulting from throwih| v poisoned barley on the 
land of the plaintiff, but might , consider afso oh^^^ with which it 
was thrown, taking care at . the*' »a^ time to guard their feelings 


(<?) S Starkie’s llep. 317. 
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against the irapression* likely to have been made by the dcleudant’a 
conduct. 

The jury foxmd for the plaintiff, damages 5 Oil.” 

These remarks show, that although the motive is to be taken into 
consideration, the damages are not to be vindictive. 

§ 25. It is an important question often whether th,e damage 
proved is not too remote from the cause of action. It is neces- 
sary that the damage for which compensation is claimed should 
be the natural and reasomlle consequences of the defendant's act. 
The ma:£iin of the Law is In jure non remota causa sed proxima 
speciaturSP) The question which the Judge should propose to him- 
self is this(2') — 

“ Is the particular result such as might have been contemplated by 

ip) Sec the observations in 3 Jur. n. s, pt. 3. p. 99 on the important case of Thompson v. Hopper ^ 
3. Jur. n. s. p. 133, in which it was held** that the efficient cause is to bo looked at. There Jjord 
Camphellj C J. said, “ The maxim ” In jure non remota eavsa sedproxima speciahtr"^^ is qnalidcd by 
another legal maxim, Dolns eirouiitt non pnrgatur and dolus^ means any wrongful act tend- 
ing to the damage of another. This is well illustrated by the case of Dam v, Oarreti, ( 6 Bing. 
716). Action for not safely carrying lime for the plaintiff in the defendant’s barge on a certain 
voyage, the declaration alleging that the barge deviated from the usual and proper course of the 
voyage, and by means thereof was assailed by a storm, and wrec*Jced, whereby the lime was lost In 
fact, the master of the barge did unnecessarily and wrongfililly deviate from the usual and proper 
course of the voyage j during the deviation a tempest wetted the lime, and, the barge taking ilre, 
the whole was lost. The defence was, that the loss did not arise directly and proximately from the 
deviations. But C. J., said, (pp. 723, 73df), “ It is obvious that the legal consequences 
must be the same whether the loss was immediately by the sinking of the barge at once by a heavy 

when she was out of her direct and usual course, or whether it happened at the same place, not 
in consequence of an immediate deqgi’s wound, but by a connected chain of causes producing the 
same ultimate event. .... We think that no wrong doer can be allowed to apportion or qualify 
his own wrong, and that as a loss has actually happened whilst his wrongful act was in operatioti 
jind force, and w hich is attributable to his wrongful act, he cannot set up as an answer to the action 
the bare possibility of a loss if his wrongful act had never been done.” So there was judgment for 
the plaintiff 

• W« at. of opinion tliaf the maxim relied upon can neuer be appUed where it contravene, the 
fundamental rnle of ineuraace law, that the intnrers are not liable for a loss occaeioiied by the 
wrongful act of the insured. This rule is laid down in every case and treatise upon the eubjeot. 
Of these we were very eopionsly reminded during the argument, and they need not now be more 
particularly referred to. Is it to be said, then, that to exempt the insurers from liability, the mis- 
coaduot of the insured must be the direct and proximate cause of the lost P We .think that ftir 
this pur^se the misconduct need not be the cm* eawsam, but that the insured cannot twwfer if 
their misconduct was cavm sini (pta non. In that ease they have brought the miefortane upon 
tiaanselves by their own miTOnduct, and tliey ought not to bo iudemniaed. the veiy object of in- 
a»i^ is to indemnify against fortnitoos losses, which may occur to men who conduct themselve. 
with henes^ and with ordinary prudence. If the misconduct is the effietoat oaute af the lew the 
lasurers ate not lighle,” ' 

(?) Mayne, p. 1». 
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the parties* as naturally flowing from the aot done? The same question, 
upon the a^e principle, solves a number of other cases, in which pro- 
fits do not come into consideration. For instance; the defendant Jibel- 
led a concert singer, who, in consequence, refused to sing at the plain- 
tiff’s oratorio, for fear of being badly received. It was held that this 
damage to the plaintiff was not sufficiently connected with , the act of 
the defendant to entitle the former to an action. It was said that the re- 
fusal to sing might have proceeded from groundless apprehension, or 
caprice, or some completely different cause. A still stronger case was 
where the defendant, by beating an actor, prevented his performing, and 
the injury to the manager of the theatre was also held to be. too remote. 
The same principle has been applied in cases of slander, where the 
words used were not in themselves defamatory, though by a strained 
construction they were so understood. The plaintiff was a shopwoman, 
and the defendent had said of her, ‘ she secreted one shilling and six 
pence under the till; stating these are not times to be robbed.’ In 
^consequence of these words S. refused to employ her. It was held that 
no action lay. ‘If S. refused to take the plaintiff into his servic| on 
this account, he acted without reasonable cause; and in order to make 
words 'actionable, they must be such that special damage may be the 
fair and natural result of them/ ” 

In the recent case of Walker v. ©ae/*') it was held that where an act 
of Parliament authorises Navigation Commissioners to lease works, and 
casts the duty of repairing on the Lessees, and in case they did not repair, 
authorised and required the Commissioners to give them notice to repair, 
and on their not repairing, authorised the Commissioners to take posses- 
sion of the tolls and cause the repairs to be done themselves— no action 
was maintainable against the Commissioners an injury to Plaintiff by 
the falling in of a lock, in consequence of the Lessees not doing the pro- 
per repairs, though no notice to repair was given. The falling in of the 
lock not being ‘ the natural necessary and proximate consequence of the 
■fltot giving the notice to repair.' 

§ {26. It often happens that what the Plaintiff claims is the pro- 
fits which he wouU have nade^ if the Defendant had carried out 
his contract. Generally speaking, these are too uncertain ; and a 
few instances will serve to show the operation of this rule. W 

The Defendant libelled a concert singer, who* in Cjoneequence, refused 
to sing at the plaintiff’s oratorio, for fear of being badly received. It 
was held that this damage to the plamtiff was not sufficiently connect- 
ed with the act of the defendant to entitle the former to an action. 


‘ (r) C aur. n. s. 7$7. 


(«) Maytip, p. 10. 
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It was said that the refusal to sing might have proceeded from ground- 
less apprehension, or caprice, or some completely different cause. A still 
stronger case was where the defendant, by beating an actor, prevented 
his perfoi-noing and the injury to the manager of the theatre was also 
held to be too remote. The, same principle has been applied in cases 
of slander, where the words used were not in themselves defamatory, 
though by a strained construction they were so understood. The plain- 
tiff was a shopwoman, and the defendant had said of her, ^ she secret- 
ed one shilling and six pence under the till ; stating these are not times 
to be robbed.* In consequence of these words S. refused to employ her. 
It was held that no action lay. ‘ If S. refused to take the plaintiff into 
his service on this account, he acted without reasonable cause ; and in 
order to make words actionable, they must be such that special damage 
may, be the fair and natural result to them.’* 


In Tryer v, Tryer'^ an action of detinue for not returning scrip, it 
was ruled by Cresswell, J. ^ 

** That no damages could be given for the loss sustained by the plaintiff 
in consequence of the detention of the shares having prevented his paying 
up deposits, which would have entitled him to an allotment of one thou- 
sand other shares, as this damage was too remote. So where an auc- 
tioneer entered into an agreement on behalf of defendant to sell premises 
to plaintiff, without having communicated the treaty to the former. The 
defendant had in the meantime sold to a third party. An action was 
brought for breach of contract, and the same learned judge held that no 
damages could be given for the loss of the plaiatitfs bargain, saying 
* his real loss is the loss of the use of the 30 ^. paid as deposit, and 
the expenses incurred by him to his attorney, and this, I think, is all 
that he can recover.’ ” ** In another case,” Writes Mr. Mapie (**) : Mamlip v. 
Fadwich>i^) “ the contract was to demise a ferry and premises, end the 
plaintiff was promoter of a company provisionally registered for the pur- 
pose of working the ferry, and was also its solicitor. No title could be 
made out, and in an action against the vendor, it was hold that the 
plaintiff could not recover for loss of profits from the granting of the 
lease, and the establishment of the association ; nor -the profits he would 
have derived from being employed as solicitor by the association, nor 
*in respect of any advantage he would have derived from hia time, labour, 
SiC., employed in the formation of the association. There is one case, 
Wakon y: Amhergaie Hailmg Oompanp^ip) in which there seems to have been * 
differ^^ of opinion between two learned Judges. Apriaehad been offered 
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for the best model of a machine for loading barges. The plaintiif had sent 
one by railway, but through the negligence of the defendant, it arrived too 
late, and the plaintiff lost his chance of the prize, A question arose as 
to the measure of damages,, whether it was the value of the work and 
materials, or whether the prize might be taken into consideration.” 
J^atimn, X, seemed to think it might: he said,*— “The plaintiff had 
put his damage upon a right principle, for he said the goods were 
made for a specific purpose, which had been defeated by the neg^ 
ligence of the defendant, and they have become useless.”* 

jUrUi J., said ; — 

“ I have had great doubts whether that chance was not too remote 
and contingent to be the subject of damages.” No decision was given, 
as the case went off upon a different point. “ It is apprehended, 
however,” WTifces Mr. Mayne^ “that the opinion of Mr. J. was the 
true one* The question seems to come to this, was the plaintiff’s chance 
of winning the prize a matter of such an ascertainable value, at the time 
of entering into the contract of carriage, as to have been capable of con- 
templation by both parties ? If it was not ascertainable then, it is difficult 
to see how it could have formed part of the contract, and if it did not 
form part of the contract, it could not enter into the damages for 
breach. Suppose the sagie carrier had been entrusted with all the , 
models sent for competition., and delayed them all, should he pay the 
amount of the prize to each, or apportion it among’ them, or how ? 
Even if the actual Judges gave evidence that a particular model would 
have won the prize, still this would be matter ex facto^ not known 
at the time of the bargain, and forming no part of it. The case is 
very. like one alluded to by Lord Ellenhorough as having been frequent- 
ly mentioned by Lord Jlmnley^ where the plaintiff complained of false 
.imprisonment, per qiioi, being confined on shore, he lost a lieutenancy. 
This was taken as an ad ahurdim case. Would it have made any 
difference, if the plaintiff had been delayed in a train, when travelling 
to London to apply for his commission.” W 

§ 27* A case illustrative %of this last point has lately arisen, 
TIamllm v. The Great NoHlmn Railway Company S^v) Where a 
passenger by a Eailway train had been detained by the acts of 
the Railway so that be was forced to sleep at an inn that night, 
and could not keep his appointment at the place of his desti- 
nation, it was held that he was jonly entitled to recover the price 
of his night’s lodging, his fare the next morning, and 1 shilling 
for nominal damages* There Pollocks C* B., said : — 


1. Cam. 5S. 


(y) S Jur, li. s, 
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are of opinion that this rule must be refased. The action is 
brought to recover damages for breach of contract. The case of a con-* 
tract to marry has always been considered as a sort of exception to 
the rule regulating actions of contract; for in it the jury, when assess- 
ing damages, may take into account not merely the loss of an establish- 
ment in life, but to a certain extent also the injury done to the feel- 
ings of the party caused by the breach of the contract. But generally 
speaking the rule about damages is this — in the case of a wrong the 
damages are entirely for the jury, and they are at liberty to take into 
consideration the injury to the party’s feelings, and the pain he has 
experienced, if the case were one of violence or assault. And many 
topics and many elements of damage arise in an action for tort or 
wrong of any kind, which certainly have no place whatever in an 
ordinary action of contract. Where you seek to recover damages for a 
breach of contract, it must be damages which are appreciable, and capa- 
ble of being estimated, and all damages that are incapable of being 
either appreciated or estimated the Court does not consider a fit sub- 
ject for a jury to give in that form of action. At the trial of the 
present case Mr. Wilde was invited to state what specific and special 
damage be claimed. My Brother Martin at the trial was very anxious 
on the subject, and said, ^ If you will state to me what* I am to put 
to the jury, I will put it to them if I tWnk it is fit to be put.* 
Mr. Wilders reply was, ‘No; I ask for general damages for the breach 
of contract.* So, when Mr. Wilde made the present motion before us, 
we also, said, ‘ Tell us the specific damage that you say the plaintiff 
is entitled to recover more than the jury have awarded.* ‘No,’ he 
said, ‘I decline to do that; what I claim is general damages; ns 
every man must be entitled to some damage for a breach of contract,* 
No doubt he is ; at all events he is entitled to nominal damages, and 
he is entitled to such other damage of a pecuniary kind as he can * 
show he has really sustained. Mr. Wilde insists on it that, he is at 
least entitled to some general damages, which are to be left to the jury 
to assess, almost according to their caprice, or at least according to the 

view they may take of the whole matter. Now, although there is no 

doubt that cases of this description are to be decided with reference 
to the peculiar circumstances that belong to each, still it may be kid 
down that generally no damages can be recovered ordinarily, i* e* ge- 
nerally, in an action of contract, that are not capable of being specifi- 

cally stated, proved, and appreciated. We are, therefore, of opinion that 
tie j^e laid down by my Brother Martin at the trial of this cause 
was the " correct view, that the plaintiff was entitled to recover what 
damages in the ordinary course of things resulted from the brearibi of 
contract, but that it was not matter to be left to the jury to say how 
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much they would award for a mere disappointmeut arisiug out of non- 
performance of the contracts Unleaa the damage or misdhief complained 
of was the fair aad natural result of the breach of contract, he is not 
entitled to recover it.” 

§ 28. A further illustration may be found in the case of Ms/ier 
V. The Zemindar of Amenaihanoor tried before the Madura Civil 
Court and in appeal before the Sadder in the year 1858. And 
the case of Smeed v. Fordi») shows very forcibly what damages are 
natural, and what too remote. There, 

** Plaintiff, a farmer, contracted with defendant, an agent for the sale 
of tlirashiug machines, for the purchase of a thrashing machine, to be 
delivered on the 14th August; defendant was aware of the particular 
purpose for which it was ordered. The machine was not delivered on 
tliat day, and plaintiff, being led by the promises of defendant to ex- 
pect that it would be delivered from day to day, abstained from hiring 
one elsewhere; — Held, that plaintiff was entitled to recover, in an action 

against defendant, for loss sustained by injury to his wheat by a fall 

of rain, and for expenses incurred in carting the wheat and thatching 
it, and for the cost of kiln-drying it, but not for loss by a fall in 
the market price of wheat.” 

luord Campielli C. 3’, in delivering judgment said 

“ In this case there was an express contract that the machine should 

be delivered on the 14th August ; but it was not delivered on that 
day, nor until long after ; and the question is, whether, under the cir* 
cumstanoes, the plaintiff is entitled to recover nominal^daraages only, or 
for the loss he has undoubtedly sustained. I take the rule on the sub- 
ject as correctly laid down in Hadley v. Baxmdale,{^) that a plaintiff 
under such circumstances as these is entitled to recover either such da- 
mages as may fairly and reasonably be considered as arising naturally 
and in the usual course of things from the breach of contract, or such 
aa may reasonably 'be supposed to have been foreseen, and in the con- 
templation of both the parties at the time when they made the contract, 
as the probable result of the breach of it. That rule accords with 
BotUeTt the Code Napoleon, and Chancellor Kent I do not say how 
far it applies to the circumstances in Hadley v. BaxendaU, or to the 
manner in which the verdict was entered in that case ; but that is the 
rule laid down, and I entirely approve of it. * 

** We have to apply the rule to this case, which is not like the case 
of a horse, intended to run a race, sent by railway from London to 
Newmarket, and not delivered in time, whereby the horse lost the chance 
^ (?) 5 Jur, N. S. (a) 0 Exeb. SM, m ; 18. Iixr. 358, 359, 
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of winning the race : nor like the case put by Lord Mlenlorouglt^ of a pas- 
senger travelling , by coach delayed by the coach breaking down, per quod 
he lost his lieutenancy. In this case the damage flowed naturally from the 
breach of contract, and might reasonably be supposed to have been foreseen 
by the parties. The plaintiff was a farmer, and was known by the defen- 
dant to be a farmer, and to follow the practice of thrashing his wheat 
in the field, so that he might take it early, to market. On the ap- 
proach of harvest he contracted with the defendant to supply him witli 
a thrashing machine on the 14th August, about the time when wheat 
would be expected to ripen. The defendant knew that the machine was 
to be used for that purpose. It must have been in the contemplation 
of the parties, that if the machine was not delivered at the stated time 
the corn might be injured by wet. It would not have been injured if 
the machine had been delivered in due time ; it would have been carried 
into the granary or to the market in a sound state. But the rain came, 

and the wheat and straw were damaged ; and that damage is a natural 

consequence from the non-delivery of the machine, and it might na- 
turally be foreseen by the parties when they entered into the contract. 

It has been urged that the plaintiff ought to have hired a machine; 
and if that had been made out, it would have gone much in mitiga- 
tion of damages. It appears that the defendant did not, after the breach 
of contract, offer to lend a machine to the plaintiff, but led him to 
suppose from time to time that he would send the machine ordered. 
Therefore there was no default on the part of the plaintiff in not hiring 
a machine. 

" I think that ihe plaintiff is entitled to recover on tlio different 
items which are claimed as damage done by the falling of the rain 

after the corn had been reaped ; they are all consequences which flowed 

naturally from the breach of contract, or might have been foreseen by 
the parties. 

But the claim in respect of the fall of the price of wheat m the 
market is different. It could not be considered either by the plaintiff 
or the defendant that the price of wheat would fall, nor is it n na- 
tural consequence of the breach of contract. I think, therefore, that on 
that head of damage the plaintiff is not entitled to recover/’C^) 

And Orompion^ J., said : — 

’ijf! is the case of a contract for the purchase of an article for a 


% But thi of damages m tum-perfomance of contract hy dehrery of infwlmr gcodf» S* 
the market price at of delivery and amonnt reatod. Zotiu v, ^ 4nr. N. S, 
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particular purpose. It is clear that the damages must be such as arise 
naturally from the breach of contract ; and we cannot complain of the 
language in the other branch of the rule, viz. that they must be 
such as may be reasonably supposed to be in the contemplation of both 
parties at the time when they made the contract, because that means what 
is natural, and what the parties naturally looked for.’’ 

§ 29. But profits are sometimes recoverable ; that is to say 
where it is clear that the profits were the only thing contemplat- 
ed by the bargain. 

There are many cases” says Mr. Mdyne^ “ in which the profit to be 
made by the bargain is the only thing purchased, and in such cases 
the amount of that profit is strictly the measure of damages. When 
A. agrees to execute work for B., or to sell Mm goods, or hire him 
a ship at a future day, the benefit to A. is the profit following from 
the transaction, and to this he is entitled, • But when the thing pur- 
chased is a specific article, and not the right to make a profit, the mea- 
sure of damages will be the value of that article, or the difference 
between the contract price and that at which it could have been pur- 
chased elsewhere. The mere fact that some ulterior profit might have 
been made out of it cannot be considered, because such profit formed 
no part of the contract. ** This distinction has been very clearly point- 
ed out in a case in the Supreme Court of New York.W The ^ plain- 
tiffs had contracted with the defendants to furnish marble from a 
specified quarry at a fixed sum for the erection of a City Hall. The 

plaintiffs entered into a contract with the proprietors of the quarry for 
the required amount at a smaller sum. After delivering a part of the 
marble the defendands refused to receive" any more. The plaintiffs shed 
for breach of contract, and claimed as damages the profit they would 
have made by furnishing the marble at a larger sum than they were 

to pay for it, J., ruled accordingly ‘ that the jury should allow 

the plaintiffs as much as the performance of the contract would have 

benefited them and this ruling was affirmed in the Court above. Nelson^ 
C. J*, said, ‘ It is not to be denied, that there are profits or gains derivable 
from a contract which are uniformly rejected as too contingent and 
speculative in their nature, and too dependent upon the fluctuation of 
markets and the dxances of business to enter into a safe or reasonable 
estimate of damage. Thus any supposed successful operation the party 
might have made, if he had not been prevented from realising the 
proceeds of the contract, at the time stipulated, is a consideration not 
to he taken into the estimate. Besides the uncertain and contingent 

1>. 15, {(1) iflastertoa v. of Bmhhjni 7. Hill. 65, 
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issue of such an operation, in itself considered, it has no legal or ne-* 
oessary connection with the stipulatioxts between the parties, and can- 
not, therefore, be presumed to have entered into their consideration at 
the time of contracting. When the books and cases speak of the profits 
anticipated from a good bargain, as matters too remote and uncertain 
to be taken into the account in ascertaining the true measure of damages, 
they usually have reference to dependent and collateral engagements enter- 
ed into on the faith, and in expectation of the performance of the prin- 
cipal contract. But profits or advantages which arc the- direct and im- 
mediate fruits of the contract entered into between the parties, stand 
upon a different footing. These are part and parcel of the contract 
itself— entering into and constituting a portion of its very elements, 
something stipulated for, the right to the enjoyment of which is just 
as clear and plain as to the fulfilment of any other stipulation. These 
are presumed to have been taken into consideration and deliberated upon, 
before the contract was made, and formed, perhaps, the only induce- 
ment to the arrangement.” ^ 

§ so. So in tort 5 as the case of Scott v. Shepherd sliows; the 
damages are not too remote if they are the reasomhle con- 
sequences of the unlawful act. In ^igpot v. The Bastern Gomi^ 
ties Bailway Company wbicli was an acti«)n for .negligently firing 
the Plaintiff^s premises * contiguous to the line by sparks emitted 
from the engine, Tindal^ C. J., said:-— 

I am of opinion that this rule must be discharged. The defendants 
are a company intrusted by the legislature with an agent of an ex- 
tremely dangerous and unruly character, for their own private and parti- 
cular advantage: and the law requires of them that they shall, in the 
exercise of the rights and powers so conferred upon them, adopt such 
precautions as may reasonably prevent damage to the property of third 
persons through or near which their railway pasaea* The evidence iu 
this^ cft^e was abundantly sufficient to show that the injury of which the 
plaintiff . complains was caused by the emission of sparks, or particles of 
ignited coke, corniiag from one of the defendants’ engines j and there 
was no proof of any precaution adopted by the company to avoid such a 
mischance. I therefore think the jury came to a right conclusion, in 
finding that the company were guilty of ncgUgence, and that the iryury 
ccmaplained of was the result of such negligence. There ate many old 
i^l^tiei to sustain this view ; for instance, the case of MUchil v* 
injui'y resulting to the plaintiff from the defendant’s 
riding m wuly horse in Limin' e Inn Melie ; that of MgnUne v. 

' ' S H. 
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Sharpjs') for permitting a mad bull to be at large; and that^ of 
f. PeM,U‘) for allowing a dog, known to be accustomed to bite, to go 
about unmuzzled. The precautions suggested by the witnesses called for 
the plaintiff in this case, may be compared to the muzzle in the Case 
last referred to. The case of Beaulieu v. Mnglam, in the Year Books0 
comes very near to this. There, the defendant was charged, in case, 
for so negligently keeping his fire as to occasion the destruction of the 
plaintiff’s property adjoining. The duty there alleged was ‘ guare, cum 
aeemdum legem, ei consuetuiiinem regni nosiri Angliee, liactemis ohteniam, 
qmi guilibet de eodem regno ignem mum salvo et secure custodial, et 
cmiodire teneatur, ne per ignem suum dampnum aliguod vicinis suis eveniat 
and there was no suggestion that it was necessary to define the parti- 
cular sort of negligence that was complained of.” 

§ 31 . The Judge cannot give more damages than what the 
Plaintiff has himself estimated them at. The maxim is, Judex 
non reddat plus quam ipse petens requi/rit. . So in the case of Sooriah 
Mow, V. CotagJierry MoocJiiah,U) where theJPIaintiff sued for Mootah 
with mesne profits from her husband’s death, she was limited to the sum 
laid in the plaint, though from the evidence it appeared that a larger 
sum Was due. Therefore interest was disallowed because it was in excess 
of the sum claimed by the^plaint. (« So in our English Courts a Plain- 
tiff cannot exceed the amount claimed by the particulars annexed to his 
plaint, though he may lay his* damages in the plaint at a jnuch larger sum. 

§ 32 . But he may of course give less. Bractou writes Bene 
permiitetur judici ex officio suo summam, quam qumrens cestimat 
(cum agitw ex injuria) moderare et minuere, non autem augere. 
And this leads us to a consideration of " mitigation of damages.” 
There are some technical rules on this point arising from the 
English forms of pleading, which it is not necessary to notice. 
The inferiority of an article contracted for may always be shown; 
for otherwise the Defendant would be driven' to his cross action, 
and litigation multiplied. 

•at is settled’’ writes Mr. “that whether the action is for 

the price of a specific chattel, or of unascertained goods, sold with a 
warranty, or is brought on a special contract to pay for goods or 


(.,?') I Inhe. flO. ® 

(i) r. S a. V, fo. IS, pi. 3 ; Vol, ll. p. 8S9. (i) 3- Mooros. J. A. p 113.^ 

(1) But .Sco jV. A'irtoai v. Modec Pestonee Klmridjee, S Moore's I. A. 300, m wliicli mtewst was 
ulU.w(‘.l, llioui'li not pvayeil for, became according to enstora at Bombay, a sum fmmd due for mesne 

profits is -a ]na;i;nu;iit dcM imd carries interest by its own force. 
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work at a certain price; or upon a qumitun meruit for work and la- 
bour done, and materials found ; or for the value of the plaintiff’s sert 
vices ; the defendant may show the actual value of the goods, work, 
services. See., and reduce the claim accordingly. So when a plaintiff 
contracts for a fixed sum to do work and find materials, and part of 
the work is afterwards done by the employer, or part of the materials 
are supplied by him, and used by the plaintiff, he is entitled to a 
deduction^ to this extent without pleading set-off. If it is part of the 
contract between a servant and his master, that the former is to pay 
out of his wages the value of his master’s goods, lost by his negli- 
gence, this amounts to an agreement that the wages are to be paid 
only after deducting the. value of the things lost. Such a state of 
things may be given' in evidence under the general issue, and does not 
require a 'plea of set-off. And so where, by* the custom of the hat 
trade, the amoiUnt of injury sustained by the hats’ in dyeing was de- 
ducted from the dyer’s .charges, evidence of injury from this cause was 
admitted in reduction of damages.” 

33. The rule is the same iu regard to torts ; Mr. Maynei^^^) writes : 

*‘On exactly the same principle, where the action is to recover da- 
naage for some loss arising from the defendant’s acts, evidence is ad- 
missible .to show that the injury is not so great as would at first ap- 
pear. lor instance, where the action was for* breach of an agreement 
to build upon land, the defendant was allowed to show that the plain- 
tiff had re-entered •upon it under the covenant, and let it to another 
tenant. And where the plaintiff has given the defendant an indemnity 
against the very demand for which he is suing, such indemnity is » 

bar to the action, if it goes to the entire claim and of course would 

be admissible in reduction of damages if it only went to part. So in 
trover, though the cause of action is complete upon proof of coaver- 
sation, still if the defendant after using the goods has returned them, 
or has paid over part of the proceeds to the plaintiff, this will go iu 
reduction of damages. And iu trespass against an executor de eon 
tort, payments made by him in a duo course of administration, and 
which .go to exonerate the estate, ^hall bo recouped in damages. 

So where the defendant has been in the wrong, but the injury re- 
sulting from his conduct has been increased by that of the plaintiff; 

as for instance in an action against the Sheriff for an escape, if he 

has done any thing to aggravate the loss occasioned by the defendant’s 
or has prevented him from re-taking the debtor, the damages 
would be materially affected by such conduct. 

“Of cohtse in all cases where motive may be ground of aggravation. 
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cvideBce on tliia score^ also be admissible in reduction of damages. 
Hence in an , aotion for false imprisonment, evidence may be given of 
a reasonable suspicion that tbe plaintUI bad been guilty of felony, 
without any attempt at setting up a justification. It is in the nature 
of an apology for the defendant’s conduct And so in cases of libel, 
the defendant may give any evidence in reduction of damages which 
goes to prove the absence of malice, or he may show previous provo- 
cation received from the plaintiff. And in actions of seduction, the 
offence may be deprived of its wanton and heartless aspect, by showing 
the loose character of the female.” 

The Court will not disturb a verdict giving nominal damages where the sum 
claimed is small, and no substantial damages proved. JSficJioU v. BeskorellX^) 

§. 34. Sometimes the parties have by their own act, fired at the 
time of their agreement, the precise amount at which they assess 
the damages for breach of the contract. In this case the dama- 
ges are said to be ligiddated.^^ Where it is clear that the 
parties have done this, the Judge hasy only to award the amount- 
fixed : whether the term liqiddated^^ is used or not makes no 
difference. Repiold v. BridgeSp) 

If,” says Lord Cam^ldl in Mercer v. Irmig^ti there were an 
agreement between particis that on any infraction of the arrangement 
between them a certain sum should be paid whether that infraction was 
large or small, it would be valid at Law, and no Court of Equity 
would interfere to prevent the enforcement of it.” 

Coleridge, J., says in the same case-— 

‘'The true rule is that the Court is to ascertain as well as it can from 
the language of the parties what their intention was in executing the in- 
strument in question, all the cases are adverted to ixx RegnoU r. Bridge. 
It is xiot easy to recoucile them aud therefore we are justified iu having 
recourse to this golden rule of construction.” 

If however such an agreement can be regarded as a penalty 
for the non-performance of the ■ contract, the Judge is not tied 
down to give the precise amount named, but may award damages 
proportionable to the injury proved. 

§ 35. Whether a sum mentioned in the agreement is to be re- 
garded as a penalty or liquidated damages is a question of Law, 
and certain principles for determining the point have been laid down. 

Jd. Wlierc the sum is expressly stated to be a penalty, and 

(n) h. T n. S, Exeli. ‘t>, (o) 6 Kl and Bl 528. {p} 5 dur. u. s. 143. 
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there are no words altering, conironling, or affecting this state- 
ment, the sum cannot be considered as liquidated damages. So 
\\\ AstUy y. Weldon Lord Mdm commenting on the case of Slo- 
man v. Walter^f^ says~ 

“ What was urged in the course of the argument has ever appeared 
to me to be the clearest principle, mz, that where a doubt is stated 
whether the sum inserted be intended as a penalty or not, if a certain 
damage less than that sum is made payable upon the face of the same 
instrument, in case the act intended to be prohibited be done, that sum 
shall be construed to be a penalty. The case of Sloman v. Walter did 
not stand in need of this principle : for there by the very form of the 
instrument the sum appeared to be a penalty ; in which case a Court of 
Equity could never comider it as liquidated damages^ but must direct an 
issue of qumtum damnificaius^^ 

^nd. Where the payment of a smaller sum is secured by a 
larger, the sum agreed on is always to be considered as a pen- 
alty. See the passage from'' Astley v. Weldon just cited. 

Zrd* Where articles contain covenants for the performance of 
several things, and then one large sum is stated at the end, to 

paid upon breach of performance, that must be considered a penalty. 

The leading Case is Kemble v. FarfenM) There the defen- 
dant had engaged to act as principal comedian at Covent Garden 
for . four seasons, conforming in all things to the rules of the 
theatre. The plaintiff was to pay him 3/. 6^. 8c?. every night the 

theatre was open, with other terms. The agreement contained a 

clause that if either of the parties should neglect or refuse to 

fulfil the said agreement, or any part thereof, or any stipulation 
therein contained, such party should pay to the other the sum 

of 1000^., to which sum it was thereby agreed that the damages 
sustained by any such omission, &c., should amount j and which 
sum was thereby declared by the said parties to be liquidated 
and ascertained damages, and not a penalty, or penal sum or iu 
the nature thereof. Notwithstanding these sweeping words, the 
Court decided that the sum must he taken tp be a penalty, ^ 
it was not limited to those breaches which were of an unceirtain 
ja^tare and amount. And Kndah C. X, said— 

is, undoubtedly, difficult to suppose any wprda more precise or 
e?tp1to^j^thau those used in the agreement ; the samo declaring not only 
affirmatively that the sum of 10 00?. should be taken as liquidated damages, 

^ r, 560. (r)e. Hi. (#) L Br. OH a 41S. ^ 
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bui negatively also that it should not be considered as a penaltj^ ov 
iu the nature thereof. And if the clause had been limited to breaches 
which were of an uncertain nature and amount^ we should havcj^ thought 
it would have had the effect of ascertaining the damages upon any such 
breach at 1000^. Por we see nothing ‘ legal or unreasonable’ in the par- 
ties/ by their mutual agreement, settling the am omit of damages, un- 
certain in their nature, at any sum upon which they may agree. In 
many cases, such an agreement fixes that which is almost impossible to 
be accurately ascertained; and in all cases, it saves the expense and diffi- 
culty of bringing witnesses to that point. But in the present case, the 
clause is not so confined; it extends to the breach of any stipulation 
by either party. If, therefore, on the one hand, the Plaintiff had neglect- 
ed to make a single payment of 8Z; 6s. 8d, per day, or on> the other 
hand, the Defendant had refused to conform to any usual regulation of 
the theatre, however minute or unimportant, it must have been contend- 
ed that the clause in question, in either .case would have given the 
stipulated damages of lOOOZ, But that very large sum should become 
immediately payable, in consequence of the non-payment of a very small 
sura, and that the former should not be considered as a penalty, ap- 
pears to be a contradiction in terms ; the case being precisely that in 
which Courts of Equity have always relieved, and against which Courts 
of Law have, in modern 'times, endeavoured to relieve, by directing juries 
to assess the real damages" sustained by the breach of the agreement. 
It has heen argued at the bar, that the liquidated damages apply to 
those breaches of the agreement only which are in their nature uncer- 
tain, leaving those which are certain to a distinct remedy, by the ver- 
dict of a jury. But we can only say, if such is the intention of the 
parties, they have ’ not expressed it ; but have made the clause relate, 
by express and positive terms, all hreaeJm of mvy Uni. We can- 
not, therefore, distinguish this case, in principle, from that of Adlmj 
7feUon, in which it was stipulated, that either of the parties neglecting 
to perform the agreement should pay to the other of them the full 
sum of 2002., to be recovered iu his Majesty’s Court at Westminster. 
Hero there was a distinct agreement, that the sum stipulated should le 
Vquidated and ascertained damages : there were clauses in the agreement, 
some sounding in uncertain damages, others relating to certain pecuniary 
payments; the action was brought for the breach of a clause of an un- 
certain nature ; and yet it was held by the Court, that for this very 
reason it would be absurd to construe the sum inserted in the agree- 
ment as liquidated damages, and it was held to be a penal sum only. 
As this case .appears to us to be decided on a clear and intelligible 
principle, mil to apply to that under consideration, we think it riglit 
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to adhere to it, and this makes it unnecessary to consider the subse- 
quent cases, TPliich do not in any way break in upon it.’’ 

Uh ' If the money be only payable on one event, and there exist 
no adequate means of ascertaining the damage that may result 
from a breach of^ contract, the parties may fix a sum as liquidated 
damages to avoid the difficulty. So in Sainter v. Vergusont^^) where the 
defendant had entered into a contract with the Plaintiff not to practise 
as Surgeon or Apothecary at Mandesfield or within seven miles thereof 
2 k penalty of £500. This was held liquidated damages, notwith- 
standing the contract expressed it to be 2 , penalty : Wild^ C. J., said-^ 

** The next question is, whether the 500^, mentioned in the agreement 
is to be considered as liquidated damages or not. That is a question 
which has sometimes been left to the jury. That course was adopted by 
C. in Crisdee v. BoUonX^) But it is now clearly settled, that, 
whether the sum mentioned in an agreement to be paid for a breach, is 
to be treated as a penalty or as liquidated and ascertained damages, is 
a question of law, to be deefded by the judge upon a consideration of 
the whole instrument. This agreement does not prohibit the defendant’s 
doing several distinct and independent acts, each of which might be in- 
capable of exact estimation : nor does it involve any of the circumstan- 
ces that have, in any of the cases, induced tlj^.e Court to hold the sum 
to be a penalty only. The whole object of j;he plaintiff was, to protect 
himself from a rival ; and it would be impossible in such a case to say precisely 
what damage might result to him from.a breach of the agreement ; it is not 
unreasonable, therefore, that the parties should themselves fix and ascertain 
the sum that should be paid. And I think we can only give effect to the 
contract of the parties, by holding the 500^. to be liquidated damages, and 
not a mere penalty, and, consequently, that there ought to be no rule.” 
CoUman^ J;, said — 

, ‘‘ As to the second point, I agree with the lord chief justice, that, al- 
though the word ' penalty,’ which w^ould p7iM facie exclude the notion 
of stipulated damages, is used here, yet we must look at the nature of 
the agreement, and the surrounding circumstances, to see whether the 
parties intended the sum mentioned to be a penalty or stipulated dama- 
ges. Considering the nature of this agreement, and the difficulty the 
plaintiff would be under iu shewing what specific damage he had sus- 
tained from the defendant’s breach of it, I think wc can only reason* 
ably^ construe it to be a contract for stipulated and ascertamed damages.” 

^ . Cr^emellf J., said — 

respect to the damages, I concur in what has fallen froqi the 

— ^ ^ 

. 
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iord chief justice and my < brother Qoltman. If there be only one event 
upon which the money was to become payable, and there is no adequate 
means of ascei’taining the precise damage that may result to the plaiuti|^ 
from a breach of the contract, it is perfectly competent to the parties 
fix a given amount of compensation, in order to avoid the difiiculty.” 

hth. The expression of the words ‘ liquidated damages,^ on the 
other hand is not conclusive against the contract being construed as 
a penalty. If from the whole of the instrument the Court can see 
that there was no intention that the whole sum should become 
payable upon non-performance of any one stipulation, the words 
will be rejected and the contract treated as a penalty. In Green 
Executor of Gosnell/^) v. Price. Parke, B. said — 

The principle is, that, although the parties may- have used the 
term * liquidated damages," yet if the Court can see, upon the whole 
of the instrument taken together, that there was no intention that the 
entire sum should be paid absolutely on nOfi-performance of any of the 
stipulations of the deed, they will reject ''the words, and consider it as 
being in the 'nature of a penalty only.” 

§ 85 . (*^) It is perhaps to be regretted that Courts of Justice 
have not stood by the terms used by the parties* In Astley v. 
Weldon, Lord Eldod^) stys-— 

A principle has been said to have been stated in several cases, the 
adoption of which one cannot but lament, namely, that if the sum would 
be very enormous and excessive considered as liquidated damages, it shall 
be taken to be a penalty though agreed to be paid in the form of con-* 
tract This has been said to have been stated in Eolfe v. Peterson tvhere 
the tenant was restrained from stubbing up timber. But nothing can be 
more obvious than that a person may set an extraordinary value upon a 
particular piece of land, or wood on account of the amusement which it 
may afford him. In this country a man has a right to secure to himself 
a property in* his amusements: and if he choose to stipulate for 5Z. or 
50^. additional rent upon every acre of furze broken up, or for any given 
sum of money upon every load of wood cut and stubbed up, I see noth* 
ing irrational in such a contract ; and it appears to me extremely diffi- 
cult to apply with propriety the word ‘excessive* to the terms in which 
parties choose to contract with each other.” 

This has been cited by Lord Prouff kam wit\ s.ip'^xovdl in the late 
case of Banger v. The Great Western Bailway Gom^anyiv) heard on 
appeal in the House of Lords* Lord Cranwortli (Chancellor) in the 
course of his. Judgment expressed himself as follows — 

Ta M/aua W, 095. («■) 13. Jae. Si ’W 095. (;<?) S Bos. & R. p. 351. (y) IS. Jur. 796. 
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** These penalties had certainly, according to the express language of 
the deed, been incurred, and therefore the point of decision is, whether 
there was anything, either in the ^nature of the penalty or the conduct 
of the parties, to prevent the C6tnpany from insisting on the literal terms 
of the contract. There is no doubt that when the doing of any partis 
cular act is secured by a penalty, a Court of Equity in general is anxi- 
ous to treat the penalty as being merely a mode of seeming the due 
performance of the act contracted to be done, and not ns a sum of 
money really intended to be paid. On the other hand, it is certainly 
open to parties who are entering into contracts to stipulate, that on failure 
to perform what has been agreed to be done, a fixed sum shall be paid 
by way of . compensation. Whether a . sum so fixed is to be considered 
as merely in the nature of a security for the actual amount of damage 
incurred, or as au agreed amount of liquidated damages, is often a ques- 
tion of great nicety and difficulty. I am net sure that benefit has, on 
the whole, resulted from the struggle which Courts, both at Law and in 
Equity, have made to relieve ^contracting parties from payments which they 
Lave bound themselves to make by way of penalty : such a course may 
have been very reasonable and useful where the damage resulting from ilio 
violation of the contract is capable of being exactly measured ; but when- 
ever the quantum of damage is in its nature uncertain, and the due per- 
formance of it has been secured, or purports to have been secured, by a 
penalty, it might perhaps have been safer and more convenient to Lave 
always understood the parties as meaning what their language imports, 
namely, that on failure to perfo-rm the contract the stipulated penalty should 
be paid. But this has not always been the doctrine of the Courts. The 
distinction between a penalty, and a sum fixed as the conventuar amount of 
damage, is too well established to be now called in question, however dijffi- 
cult it may be to say, in any particular case, under which head the stipu- 
lation is to be classed.” 

And Lord Brougham said— 

*' Jty* Lords, the last point upon which I have a word to sny, in 
addition to the statement of my noble and learned friend, refers to the 
question of liquidated damages | and I greatly lament that the Law 
has been laid down by cases upon which it is too late to make any 
comment, except to express one’s regret at its having been laid so down 
as to make it no other than a question, in every case, of the intention 

|he parties to decide whether the thing should be taken for a penalty 
<!f%s^!!fa\udsted damages; and I tliiiik this has been lamented formerly 
by Jhdges j and although Lord BHon very cautiously, as was bfo 

wont, etj^ti^ies biotself on this matter, yet it i« iffl|tos8iWe to jwbI the 
leading case the subject in the Ooart of Common ?lea8 during the 
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short time that that most learned judge sat iu that Court— the case of 
Astley V, Wheldon-^diXidi. it is impossible to read what fell from the noble 
and learned Lord iu that case, without seeing that he was dissatisfied 
with the former ouiTeut of cases. He expressed the great difidculty wbichj 
he had often found in making his way through those cases, and I think 
there can be but little doubt that he lamented the course which the 
Law had taken. But, my Lords, it is now too late to alter this, and 
we are in every case bound to consider whether we are to grant liqui- 
dated damages or penalties, according to the principles that those cases 
had established. According to those principles I have no doubt whatever 
that in this case liquidated damages are due as regards , the fourth prayer 
of the bill — I mean those injuries sustained by the company by the de- 
lay in a case iu which that delay was increasing, and in whicli no speci- 
fic sura could be apportioned in respect of a particular injury done * to 
the company. In those cases I agree with my noble and learned friend 
that we must consider them' as liquidated damages, as a compensation to 
the company for , the loss sustained by the delay. In the other case it is 
equally clear, upon the principles laid down both in Astley r. Wlmldoni, 
to which I have referred, and also in- a case which, was referred to in 6 
Bing., that it is to be taken as penalty. There can be no doubt that the 

Court from which this appeal comes went as far as possible in setting 

aside all reference to the iniention of the parties, and they held, distinguish- 
ing between the different matters which were in the consideration of the 
parties when they entered into the covenant, that one was to be taken 

as liquidated damages ^nd the other as penalty, although it . was per- 

fectly clear, as clear as wdrds could make it, that the parties had in- 
the whole to be taken as liquidated damages, and not as peln^j^ 
The teanied judge, in giving the decision of the Court, says, 
is diflSiOUlt to suppose any word^ more explicit or express than 'those 
used ‘ in the agreement ; the same declaration not otily states affirma- 
tively that the sum of lOOOZ. should be taken as liquidated damages, 
but negatively also, that it should not be considered as a penalty, or 
in the nature of a penalty.* Yet nevertheless, because there were some 
things that were so specific, and others less specific and more gei^r^ 
the Court thought that they were bound by the current of cases to 
draw that distinctfon between the two, and that, in spite of %e posi- 
tive and distinct statement of the meaning of the parties, ttiey were 
bound to consider that the parties did not mean that to be taken as 
to the whole, but only as to a part, • and therefore to decide that a 
part of the sum should be penalty, although the party had said that 
none should be penalty, and that the other part should be liquidated 
damages, although the parties intended that this character should apply 

to the whole. My Iiords, I cannot but regret that these refinements 

in 
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hate found their way into our law in consequence of the remedial act 
pjf the 8 & 9 Will. 3, respecting the relief of parties on bonds for 
•;,|he performance of a covenant, the penalty being by that act confined 
^'^to the damage actually sustained by a breach of the covenant. Oases 
have occurred in which no great weight has been given to the remedy 
afforded by the act, the statute of Will. 3; and the Court has held in 
several cases, upon great consideration, that the party claiming compen- 
sation had no election to proceed paramount to the statute, or go to his 
remedy at common law, but that the statute was to be obeyed ; they 
held that he had no election at all. I think it is that statute which 
has led to the decisions that have found tlieir way into our law upon 
the doctrine of liquidated damages. However, my Lords, we have no 
choice in the instance that I have referred to, as to the fourth prayer 
of the bill, but to consider them as liquidated damages; and with re- 
gard to the other, we must consider them as in the nature of penalty.*^ 

-The last case of importance on this subject is that of Meynold^ 

V. 

There JErle, Justice, said: — 

**The nature of the contract is such that the damage resulting from 
breach of its stipulations is undefined. If the defendant, being in a 
well-favoured practice, covenants that he wilf not practise within oer* 
tain limits,* and he breaks that covenant in* one or two instances only 
it is impossible to calculate the amount of the^ damage arising from 
such breaches : the plaintiff might be thereby prevented from attending 
a particular case, or from getting into a line of practice; and so it 
might be the loss of a fortune, or it might be only the loss of the 
amount of a particular bill. It is said to be a rule of law, that in 
some cases a stipulation for payment of a fixed sum counts for nothing, 
and that parties have put into their deeds words without any meaning; 
as in the case of a common bond given on a loan of money, in veiy 
early times, relief was given to the obligor, who could indemnify the 
obligee by payment of principal. And the Courts have extended the 
same principle to covenants where the damages for breach of covenant 
were fixed at a very large sum, by saying that the parties only in* 
tended that the sum due should be recoverable. But the tenor of the 
later decisions is to restrict the operation of th^t principle# becaitii it 
^iUtaies against another great, and governing principle id lew, that per- 
make what contracts thi^y .plewe^ m^ the IsmUs of the law, 
and such contracts shall be carried into effedi by tbe .CourU 
oordii^V^, intention of the parties, which is to be learnt icom the 
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words in the contract. In some cases a large exercise of discretion has 
been assumed by the Courts to say, ‘ We will not take the words 
used by the parties, but look to the whole instrument, and give ejBfeot 
to it according to what we think would have been a reasonable con- 
tract for the parties to enter into/ But that borders on an absurdity ; 
and if we take away the right of the complaining party to receive the 
damages which have been agreed upon, the party complained of may 
be liable to pay, not the extent of damages; which was limited accord- 
ing to his means, but an amount far exceeding that/’ 

Coleridge, J., said — 

*‘The principle which the cases have established, without any great 
discrepancy, though there is not entire conformity, as to whether the 
sum agreed upon is to be regarded *as liq\iidated damages or a penalty, 
is to ascertain what was the real intention of the parties; and the 
other rules which have been laid down are only to assist us in as^- 
certaining that intention. The mere fact that the sum stated as liqui- 
dated damages is large and exaggerated fn amount does not establish 
that it is a penalty/* 

The following deductions have been drawn from this judgment by 
the JurietM) 

“ 1 . Ill deciding whether a sum to be paid, in the event of o breach 
of contract, is to be considered as in the nature of a penalty or at 
liquidated damages, tl^ie real intention of the parties is to be ascertain- 
ed, and that from the words in the contract itself, Other rules upon 
the subject are only to assist the Courts in ascertaining such JfitsB^mt, 

’ Si. *$116 Isot that the sum is large, and exaggerated in amount, 
does not of itself show that it is to be considered as a penalty. 

'* S. The foot that more than one thing is to be done or forborne 
does not determine the question. 

“ 4 . If the covenant relates to matters which are not of an un- 
c«t»i|», „ nature and amount, e. g. for payment of a smaller sum, and tl^ 
damages named in the deed are a much larger sum, it is to be regayil^ 

as a pentdty. ,^ 

“ 6 . And it seenw that if «me of the stipulations are of. ii oortwn 
nature and amount, and tome an of an uneertein nature > miS amCnnt, as 
the sum cannot be treated as lujuidatsd damages in of (me of 

mere of the stipulation, it ought not tu be iio treated in respect of 
tlm others. (Per CokriAge, I.) . See GkliiXrtiy v. 


(a) S. >r«t. a. I. pt, 1. p. 116. 


(i) 1. Bxcft. 850. 
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« 6. If the parties intended that there should be a penalty recovera- 
ble over and over again for every breach of the covenant, and not that, 
in case of a single breach, the’ entire contract should be at an end, 
and the sum paid for the loss of ^ the whole matter, it will in gene- 
ral be a penalty. (Per Vrompto% J.) , 

“ 7. If there be a contract containing stipulations, the breach of 
which cannot be measured in damages, the parties must be taken .to 
have meant that the sum agreed on for its non-performance was to be 
liquidated damages.” 

§ 36. So it is a general maxim of equity not to suffer ad^ 
vantage to be taken of a penalty or forfeiture when compensation 
meets the justice of the case. (^) . On this groiind stands the doctrine 
of mortgage, ‘ Once a mortgage always a mortgage.^ Though the estate 
was forfeited at Law, if the money was not paid to the day ; 
yet Equity, looking to fhe intention of the parties, rather than to 
the form of language in which it was couched ,* bearing in re- 
membrance that the transaction was originally one of loan, and 
mindful that the necessities of the borrower should not be taken 
unfair advantage of, permitted him at any . time to redeem the 

Estate on payment of principal, interest, tod charges. 

. '• 

§ 37. The distinctions drawn in English law as to relief aganist 
particular classes of covenants in leases, and refused as to other 
covenaniji, it would be out of place to pursue here. But there 
are some points which it may be useful to notice, as of pro- 
bable occurrence before the Judge even in this Country. Thus in 
public undertakings, as in Joint Stock Companies and the like, 
where the non-payment of calls has forfeited shares, no relief 
will be -given ; for the necessity of punctual payment is apparent; 
and: if this were permitted, ,, shareholders would hang back; and 
flxtn by praying relief against the effect of tbeir own intentional 
rashness throw the affairs of the Company into confusion; and in- 
deed seriously impede, if not entirely defeat the operations of the 
Ijjsgrtnership.: Thus in. Sjparis v. Tie Company of the Froprieton of 
fht Liverpool Watefworh,W Sir William Grant’^^i^i— 

' ' * • r 

^ 

pfthis jurisdiction is "the original intent of the case^'—and " the Court 
iedl he expected or desired.'^ v. of Someraet, 1 Stra 447. 
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Bill is founded in Forfeiture; ahd upon the ground, that the 
Pliaintiff did not consider himself as a Partner ; and offering ^Gompeneation ; 
and praying to be relieved from the Forfeiture. The Parties might 
conti*act upon any Terms they thought fit, and might impose Terms as 
arbitrary as they pleased. It is essential to such Transactions. This 
struck me as not like the case of Individuals. If this species of Equity 
is open to Parties engaged in these undertakings, they could not be 
carried on. It is essential, that the Money should be paid, and that 
they should know, what is their situation. Interest is hot an adequate 
Compensation, even among Individuals ; much less in these Undertak- 
ings. In particular Cases Interest might be a Compensation : but in 
the Majority of Cases it is no Compensation ; from the uncertaintyi in 
which they may be left. The effect is the same, whether Money has 
been paid, or not. They know the consequence. The Party, making de- 
fault, is no longer a Member ; but if a Party, can in Equity enter 
into a discussion of the Circumstances, each may bring his Suit. They 
must remain a considerable time, to 86«, whether a Suit will be be- 
gun ; and before the Suit can be decided. They do not know, when 
any member will sue. If a Bill is to be permitted, there cannot be 
any certainty, that every member, who has made default, may not file 
a Bill? Can the Court impose a limitation of the period, when Bills 
may be filed? If the CTourt ever began to deal with these Cases, the 
number must be infinite. ’This is a mode which the party has, to 
withdraw from a losing concern. Why is not this Equity open to 
Contractors for the Government Loans P Why may not they come here to 
be relieved, when they have failed in making their deposit; fed, if that 
they oouM have Belief, how could Government go on ? It would be just 
as difficult for these Undertakings to go on. If compensation cannot he 
effectually made, it ought not to be attempted. It would be * hazardous 
to entertain such a 

; § S8. Again, the principle is not applicable to the provisiou 
of an^»Act of Parliament, or of the Legislature, or of condii^f^ 
in Law j can never be given against the provisions a 
Statute ; so in Sp&wow^^ Lord Mmimn jsaidi^ 

It has been argued on the Part of the Plaintiff, timt tlSt ^utt leans 


{ 4 ) Forfeitures, however, ere simitismi «ua|«rties who seeac to cmforoe them must exaotiy 
pursue ull that is necessary to be dose in order to enable them to eiaercise the power CkrJt* y, 
jffari* 5 Jar, a. s, W, 


if) 1. Bill & B 367. 
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against Forfeitures, if tlie Party can be compensated ; and that |ie oau 
in this Case,*||where interest and septennial Fines may be given to the 
Landlord. That Piinciple is applicable to Cases of Contract, between the 
Parties, but not to the Provisions of an Act of Parliament, or Condi- 
tions in Law. In FeaeJiy v. tJie Duke Gf Soynenet^Q)^ Lord Macclesfield 
makes this Distinction : he says, Cases of Agreement, and Conditions of 
the Party, and of the Law, are certainly to be distinguished ; you can 
never say the Law has determined hardly, but you may, that the Party 
has made a hard Bargain. The true Ground of Belief against Penalties 
is, when from the original Intent of the Case, the Penalty/ is only de- 
signed to secure the Money. Taking then the Principle from Lord Mac^ 
clesfield, it is manifest that in Cases of mere Contract between Parties, 
this Court will relieve, when Compensation can be . given, but against 
the Provisions of a Statute no Belief can be given.’’ 

§ 89. Equity will not, permit a person to refuse specifically to 
perform his contract, by eUcting to pay the penalty for its non- 
performance. 

“The general rule” says Lord SA “of Equity, he observes, 

is that, if a thing be agreed upon to be done, though there is a 
penalty annexed to secure its performance, yet Jibe very thing itself must 
be done. If a man, for instance, agree to sejl an estate, and execute his 
bond for ^6600, as a security for the performance of his contract, he 
will not be allowed to pay the forfeit of his bond and avoid bis 
agreement, but he will be compelled to settle the estate in specific per- 
formance of his agreement. So, if a man covenant to abstain from 
4oing a certain act, and agree, that, if he do it, he will pay a sum 
of money, it would seem that he will be compelled to abstain from 
doing that act ; and, just as in the converse case, he cannot elect to 
break bis engagement by paying for his violation of the contract.” 

f 

• § 40. Bat a distinction is observable between penalties, the 
true object of which is to secure the performanbe of the entire con- 
tract, and sums received as additional payment or price of doing 
a particular act: as for instance where a lessee covenants not to 
plough pasture landj hut if he does, to pay an additional r?m. 
Here, the entire contract for the lease is not affected by the 
Si^ialation, but it is in the nature of liquidated damages, a specific 
8^''«^eed upon between the parties as the price of doing a 

X (A) V* MacaSs, S Dr. ancl W. ^74# 
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particular act. So in Hardy v. Martin^^l Lord Eohly% remarking 
on ILolfe v. PetmofiU), which was such a case,, said— 

** That it was the demise of land to a lessee to do with it as he 
thought proper; but if he used it in one way, he was to pay one 
rent, and if in another, another; that is a different case from an 
agreement not to do a thing, with a penalty for doing it,” 


(0 Jt OoxtS7. 


(i) 2* Bt. JP. 0. m. 
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DO UNTO OTHEBS AS YOU MAY LAWFULLY DESIRE THEY 
SHOULD DO UNTO YOU. 

Sic uiere tuo ut aliemm non ladas* 

§ 1, Thei primary rights of property are comprised by the Eo- 
man Law in this and its fellow maxim ; Sm?n cuique tridtiere, 
which together make up the Law of Metm and Ih6U73i ; and express 
the whole duties of the citizen with respect to his enjoyment of 
his own, "and his respect 'for his neighbours^ property. Practically 
speaking, these two maxims make up the sum of the Great Christian 
Commandment ^ Thou shalt love thy neighbour as thyself f though 
they want the beautiful element of charity, expressed in the word 
^ Jjove^ ; and according to the notion of ancient philosophy and poli- 
tics, they were not *of that universal world-embracing obligation 
which characterizes the precept of the great Christian teacher. The 
• ancients admitted, it is true, the duty of every man towards his 
neighbour ; but the question, who is my neighbour^ was a stumb- 
lingblock and an offence to them •, and its solution, a shiboleth 
in their mouths. Thus, it was admitted that Citizens were bound 
by reciprocal rights and duties to each other; but who was the 
Citizen ? Aristotle discusses this topic in his Politics ;(®) he there 
shows how various opinions have been held upon the point ; some 
maintaining that the citizen must be sprung, on both sides, father 
and mother, from Citizens ; others, that a certain number of gener- 
ations of citizenship are necessary to be proved ; others that men 
enrolled from other states, enfranchised after revolution, or manu- 
mitted from slavery, are to be reckoned among the Citizens. Some 
question whether all classes in the same state are Citizens. Slaves 
were clearly not ; whether Mechanics were, was doubted* The Citi- 
neighbours, inter se ; but the solution of this difBloulty,~ 
.great discoveries, so simple that it seems to lie on the 
surfacejf^^, by a marvel to have escaped the acute intellects busi- 
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ed about it, was reserved for Christ.® He it was who first showed 
that the circle of neigMourhod was not a fixed figure, but carried 
about with him, like the horizon, by each traveller whithersoever he 
wandered, clipping in its circumference every individual with whom, 
for the time being, he happened to come in contact. 

§ 2, Donat indeed deduces the whole Law from the two great 
Christian Commandments, to love God atid our neighbour. 

From the love of God springs the obligatory force of the whole Law 
of nature, which is sanctioned by the will of Heaven, promulgated by 
nature itself ; and upon that principle the duty of obedience to the natural 
Law is made independent of the hope of reward and the fear of punish- 
ment, From the duty of loving our neighbour spring all those* obliga- 
tions, the fulfilment of which is necessary for the welfare of mankind, 
and which we owe to our fellow-men as a consequence of the primary 
or of the secondary natural Law, including* as part of the secondary 
natural Law the duty of obedience to municipal Law, without, which 
obedience the social state either could not exist at all, or could not 
exist in tranquillity, or would not be capable of producing the greatest 
welfare of mankind, moral as well as physical.*’ 

In this sense how applicable is the saying ' of Ul^ian ; Jumpru* 
dentia est divinarum et humanarum rerun noUtia. 

§ 3. There are many maxims regulative of the rights and duties 
of property which we should briefly enumerate, but they all re- 
solve themselves unto so many illustrations of the principal doctrine* 

# 

§ 4. The leading maxim will be found well illustrated by 
JBrome^*) ; and it has already been incidentally touched upon in 
the Disquisition upon Damages.W A few more remarks however 
win not be thrown away here. 

Thus, where my neighbour has acquired through long use a right 
to** ancient windows, by which he enjoys the common blessingiS of 
light and air, I shall not so build on my own adjoining ground 

as td obstruct or diminish his enjoyment. JE3>Jioare in iuo 

: . ■’ 

ifi) The Tersiau Scholar will remfimber that heautiM passsge ia the ^hoMm ; 

\riU not require to be reminded that the portions of that work are but so many elcganti* 

trandations of Him who spake as never man spake. 

Of) m. {d) Adito p. 105. 


to 
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RIGH-i? TO SXJPPOUT — ^WATER. 


mlo non licet qiwd alien noceatX^) On the same principle I am 
hound to use all proper care and diligence, that in pulling down 
my own buildings, I do not endanger the fall of my neighbour's 
house. Thus with respect to party walls, or walls adjoining each 
other* So of underground support ; 1 may not work my own mines 
in such a way as to sap my neighbour's foundations//) In lopping 
hedges, cutting trees, &c. the work must be done so as not to en- 
cumber the neighbour's close. So I may not erect waterspouts 
which cause 1:he rain to fall on my neighbour’s lands. So I may 
not erect shambles to the detriment of my neighbour or his pro- 
perty, or carry on an offensive trade such as bone burning,' tallow 
smeltmg, &c. Here the Law of Nuisance applies. And the Legis- 
lature has provided that factory chimnies shall be carried up a certain 
height, to carry the smoke above the atmosphere we ordinarily breathe, 

§ 5. So with regard to the enjoyment of running water, a ques- 
tion of great importance in this Presidency, 

“ Each proprietor,’* says “ of the land has a right to the 

advantage of the stream flowing in its natural course over his land, and 
to use the same as he pleases for any pur|)oses of his own, provided 
that they be not inconsistent with a similar right in the proprietor of 
the . land above or below : so that neither can any proprietor above 
diminish the quantity or injure the quality of the water, which would 
otherwise naturally descend ; nor can any proprietor below throw back the 
water without the license or the grant of the proprietor above. "Where, 
therefore, the owner jof land applies the stream running through it to the 
use of a mill newly erected, or to any other purpose, he may, if the 
stream is diverted or obstructed by the proprietor of land above, recover 
against such proprietor for the consequential injury to the mill ; and ^he 
same principle seems to apply where the obstruction or diversion has 
taken place prior to the erection of the mill, unless, indeed, the owner 
of land higher up the stream has acquired a right to any particular 
mode of using the water by prescription, that is, by user continued until 
the presumption of a grant has arisen. 

{e) See observations, Jurist, Part 1 pt. 3. p. ISl. 

- (/) Sucb was the Roman Law. Non futwre se ex thlemd cascarid futnwn in st^eriora eedijunx 
, immitii posse j nisi ei rei serviiuium talent admittat, Idemqne ait, et ex svperiore in inferiom 
ito^ €0xin non^uid aliud immitii licet, Inmoenim alii hactems facefe licet^ gmietm nihil in 
dlteiA^ hnmiiat ; fumiautem sicut esse immissionem, possci^Uvr superiorem cum inferiorc 

ajiere jus non esse id itafesGere, 

( 57 ) Leg Max, p, a77* 
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l/Vitli respect to water flowing in a subterraneous course^ it has been 
held, that, in this, the owner of land through which it flows has no right 
or interest, (at all events, in the absence of au uninterrupted user of the 
right for more than twenty years), which will enable him. to xnairitam an 
action against a landowner, who, in carrying on mining operations in his 
own land in the usual manner, drains away the water from the land of the 
flrst-mentioned owner, and lays his well dry; for, according to the princi- 
ple already stated, if a man digs a well in his own land, so close to the 
soil of his neighbour as to require the support of a rib of clay or of stone 
in his neighbour’s land to retain the water in the well, no action would 
lie against the owner of the adjacent lana for digging away such clay 
or stone, which is his own property, and thereby letting out the water ; 
and it would seem to make no difference as to the legal rights of the 
parties if the well stands some distance within the plaintiff’s boundarv, 
and the digging by the defendant, which occasions the water to flow 
from the well, is some distance withiu the. defendant’s boundary, which 
is, in substance, the very case above stated.” 

§ 6. It is impossible to illustrate this maxim more forcibly than by 
considering the case of running water flowing in a defined and natural 
channel, as rivers, streams, &c., when the riparian lands arc already oc- 
cupied. (^0 There, each successive three occupants may be regarded thus* 
The uppermost must so use the water flowing througli his lands as not 
to interfere with its enjoyment by those below him; the lowest mUsSt 
respect the same rule witli regard to those above him, the tnicHIe oc- 
cupant must respect the rights of the one above and the one below* 
Thus he could not pen back tJie water on the lands of the one abov<v 
or dam them up from flowing to the one below. The leading case 
on this subject is Mason v. wherein the rights of the respective 

parties are well considered : there Lord Denman said :«• 

% 

** The proposition for which the plaintiff contends is, that the posses- 
sor of land, througli which a natural stream runs, has a right to the 
advantage of that stream, flowing in its natural course, and to use it 
when he pleases, for any purposes of his own, not inconsistent with a 
similar right in the proprietors of the land above and below— that neither 


(/i) Ol3serve however the aisthictiori betwecu the riglit which each riparian proprintur \m,uy a 
natural running stream lias, to have it lew undimmlshea, unpoUutetl through hh land, mul the 
right which a third party, a stranger, may have to the use of the water. It is the iaitrr whith run- 
m dSmmefif, QT Profit a prendre. 
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can any proprietor above diminiah - the quantity^ or injure the quality 
of the water^ which would otherwise descend, nor can any proprietor 
below throw back the water without his' license or grant ; — and that, 
whether the loss by diversion, of the general benefit of such a stream^ 
be or be not’ such an injury in point of law, as to sustain an action 
without some special damage, yet, as soon as the proprietor of the land 
has applied it ^to some purpose of utility^ or is prevented from so 
doing by the. diversion, he has a right of action against the person 
diverting. 

The * proposition of the|^ defendants is, that the right to flowing 
water is publici ju7’is^ and that the first person who can get possession 
of the stream, and apply it to a useful purpose, has a good title to 
it against all the world, including the proprietor of the land below, 
who has no right of action against him, unless such proprietor has 
already applied the stream to some- useful purpose also, with which 
the diversion interferes ; and in default of his having done so, may al- 
together deprive ’him of the benefit of the water. 

. In deciding this question, we might content ourselves by referring to, 
and relying on, the judgment of this Court in this case on the motion 
for u^new trial, C/) but as the point is of importance, and the form in 
which it is now again presented to us leads •to a behalf that it will 

be earned to a court of error ; we think it right to give the reasons 

for our jndgment more at large. 

The position, that the first occupant of running water for a benefi- 
cial purpose, has a good title to it, is perfectly true in this sense, that 
neither the owner of the land below can pen back the water, nor the 
owner of the land above div^'t it to his prejudice. In this, as in 

other cases of injuries to real property, possession is a good title against 
a wrong- doer : and the owner of the land who applies the streatu thai 
runs through it, to the use of a mill newly greeted, or other purposes, 
if the stream is diverted or obstructed, may recover for the consequen- 
tial injury to the mill ; Bari of Jutland v. Bowler Jf) But it is a very 
different question whether he can take away from the owner of the 
land below, one of its natural advantages, which is capable of being 
applied to profitable purposes, and generally increases the fertility of the 
soil, even when unapplied ; and deprive him of it altogether by 
anticipating him in its application to a useful purpose. If this be so, 

a^^i|^siderable part of the value of an estate, which, in manufacturing 
dij3iai^w,|)articulariy, is much enhanced by the existence of an unap- 


y) Z and Ad. 301*. 


(k) Triraer, SCO, 
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propriaied stream of water with a fall, within its^ limits, might at 
aay time be taken away ; and, by partly of reasoning, a valuable mineral 
or brine spring might be abstracted from the proprietor in whose land 
it arises, and converted to the profit of another. 

'^We think that this proposition has originated in a mistaken view 
of the principles laid down in the decided cases of 'Bealy v. Bhaw 
Baunders v. Newman^^) Williams v. MorlandX^) It appears to ns also 
that the doctrine of BlacMone and the dicta of learned judges, both, 
in some of those cases and in that of Coic v. Matthews, W have been 
misconceived. 

*‘Ia the case of Bealy v. Bhaw,ihQ point decided was, that the own^* 
er of land through which a natural stream ran (which was diminished 
in quantity, by having been in part appropriated to the use of works 
above, for twenty years and more, without objection) might, after erect- 
ing a mill on his own land, maintain an ^ action againt the proprie- 
tor of those works, for an injury to that ^ mill, by a further subsequent 
division of the water. This decision is in exact accordance with the 
proposition contended for by the plaintiff, that the owner of the land 
through tohich the stream flows, m'ay, as soon as he has converted it 
to a purpose producing benefit to himself, maintain an action against 
the owner the land above, for a subsequent act, by which that bene- 
fit is diminished; and it does not in any degree support the position, 
that the first occupant of a stream of water has a right to it against 
the proprietor of land below. Lord ElkniorougJi distinctly lays down the 
rule -of law to be that, * independent of any particular enjoyment used 
to be had by another, every man has a right to have the advantage 
of a flow of water in &is own land, without diminution or aUeraiion. 
But an adverse right may exist, founded on the occupation of another; 
and though the stream be either diminished in quantity, or even oor- 
rmpted in quality, as by means of the exercise of certain trades, yet if 
the occupation of the party so taking or using it have existed for so 
long a time m may raise the presumption of a grant, the other party 
whose hmd fe below must taka the stream subject to such adverse right/ 
Mr. Justice - Bm&fmoo confirms the opinion of Mr. Baron Omhum on 
the trial, that possesring lands on tlia banks of rivers had a 

right to the flow of the water in its natural stream unli^s there existed 
before a right in others to enjoy or divert any part of it to their 
own use.’ Mr. Justice Motno in his judgment says as follows:— 

*The true rule is, that after the ereotjbn of works, and the appropri- 


(/) 0 East. 308. (m) 1 B. A. m. («) S B. and C, 913. (o) I Vetttr.237. 
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alien by tlie owner of land^ of a certain quantity of the water flow* 
ing over it, if a proprietor of qlher land afterwards takes wliat re* 
maing, the first-mentioned owner, Timmr he might before meh apgrogri* 
aiion have iakm io liimeelf m much more cannot do so afterwards;’ and 
this expression, in which, in truth; that learned judge cannot be con* 
sidered as giving any opinion of the effect of a prior appropiiation, is 
the only part of the case which has any tendency to support the doc- 
tripe contended for by the defendants. 

. The case of Saunders v. Newman is no authority upon this ques- 
.tion^ and is cited only to show, that Mr. Justice Eolrogd quotes thq 
opinion of Le Blanc^ J., above mentioned ; and he confirms it so far 
as this, that the plaintiff, by erecting his new mill, appropriated to him- 
self the water in its then state, and had a • right of action for any 
subsequent alteration, to the prejudice of his mill ; about which there 
is no question. 

The last and principal authority cited is that of Williams v. Morland. 

f) 

“ The case itself decides no more than this : that the plaintiff, having 
in his declaration complained that the defendants had, by a floodgate 
across the stream above, prevented ftie water from running in its regular 
oourse through the plaintiff’s land, and caused it to flow with increased 
force and impetuosity, and thereTjy undermined and damaged* the plain- 
tiff’s banks, could not recover, the jury having found that no such da- 
mage was sustained. The judgments of all the judges proceed upon this 
ground, though there are some observations made by my brother Bayleg^ 
which would seem at first sight to favour the proposition contended for 
by the defendants. 

‘‘These observations are, that ‘flowing water is originally puUici juru. 
So soon as it is appropriated by an individual, his right is cp^extensive 
with the beneficial use to which he appropriates it. Subject to that 
right all the rest of the water remains puhlid jurist The . pai^y who 
obtmns a right to the exclusive enjoyment of the water, does so in dero- 
gation of the primitive right of the public. Kow, if this be the true 
character of the right to water, a party complaining of the breach of 
such a right, ought to show that he is prevented from having water 
w:bioh he has acquired a right to use for some beneficial purpose. 

The dictum of Lord Chief Justice Tindal in Biggins v. Inge^ is to 
“tihis effect : — ‘ Water flowing in a stream, it is well settled by the 
England^ is puUici juris. By the Boman Law* running water, 
were considered as some of those things which were res 
;an4 which were defined, . things, the property of which be- 
longs to but the use to all. And by the Law of England^ 
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tlie person who first appropriates any part of this water flowing tlmugh 
hu Uni to bis own use, has the right to the use of so much as he 
then appropriates, against ang other and for that he cites Bealg v. 
Shaw and otherSt which case, however, is no authority for this posi- 
tion, as far as relates to the owner of the land below ; and probably, 
therefore, the Lord Chief Justice intended the expression ‘ any other* 
to apply only to those who diverted or obstructed the stream. To 
these dicta may be added the passage from Blacketone^e Commentaries^ 
vol. ii. 14 ‘ There are some few things, which notwithstanding the 

general introduction and continuance of property, must still unavoidably 
remain in common, being such wherein nothing but an usufructuary 
property is capable of being had ; and, therefore, they still belong to 
the first occupant, during the time he holds possession of them and no 
longer. Such (among others) are the elements of light, air, and water, 
which a man may occupy by means of his windows, his gardens, his 
mills and other conveniences: such, also, are. the generality of those ani- 
mals, which are said to ha f era natura, or.of a wild and untameable dis- 
position, which any man may seize upon and keep for his own use or 
pleasure. All these things, so long as they remain in possession, every 
man has a right to enjoy without disturbance ; but if once they escape 
from his custody, or he voluntarily abandons the use of them, they 
return to the common stock, and any man else has an equal right to 
seize and enjoy them afterwards.* 

. ‘‘And 2 Blachionde Commentarka, p. 18: — ‘Water is a moveable 
wandering thing, and must of necessity continue common by the law of 
nature ; so that I can only have a temporary, transient, usufructuary 
property therein ; wherefore if a body of water runs out of Iny pond 
into another man’s, 1 have no right to reclaim it.* 

“ None of these dicta, when properly understood with reference to the 
cases in which they were cited, and the original authorities in the Bommi 
law, from which the position that water is jpuiUci juris is deduced, 
ought to be considered as authorities, that the first occupier or first 
person who . chooses to appropriate a natural stream to a useful purpose 
has a titl^ against the owner of land below, and may deprive Hm of 
the benefit o||^the natural flow of water. 

“ The Boman law uip) as follows St guidam miumU jure^ commu^ 
nia aunt omnium hac : aer^ agm profltmst ei mare, et per hoc Uttora 
maria" It is worthy of remark that MeU enumerating the rea com** 
munea, omita, ‘ aqua grofluena/(a) Vinnm^ m his commentary on the in-* 
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stitutions, explains the meaning of fte Gommmia mnt gu(i.iinatm& 

ad omnium umm prodlta^ in nullim adhua ditionem out form* 

nermt : Rue pertinent, preecipue aer et mare, qua cum propter immemi^ 
iatem, turn propter mum, quern in commune (mnihus deheni» jure gentkm 
divisa non mnt, eed relicta in suo jure, et eese primavo adedque nee 
dividi potuerunt. Item aqua profluens, Jioe eet aqua jugis, qua vel ah 
imdribm collecta, vel e venis tetra scaiuriens, perpetuum fluxum agit, jiumen-^ 
qite aui rivum perem&m facit. Ro&tremo propter mare, etiam littora marts. 
In "hisce rebus dm stmt, qua jure naturali omnibus competunt, Frimum 
communis omnium est Jiarum rerum usus, ad quern naturd comparata sunt, 
turn SI quid earum rerum per naturam oempari potest, id eatenus occupantis 
fit, quatenus ea occupatione usui ille promiscuus non laditurl And be 
proceeds to describe the nse of water, * aqua projlaens ad latandum et 
potandum unicuique jure naturali concessa/ The Law, as to rivers, is, 
* flumina autem omnia et portus publiea sunt, ideoque jus piscandi omni^ 
bus commune est in portu fiuminihmque,^ And Vinnius, in his comment 
tary on this passage says, * tmicuique licet in fiumine publico navigare 
et piscarV And he proceeds to distinguish between a river and its 
water : the former being as it were a perpetual body, and under the 
dominion of those in whose territories it is contained ; the latter being 
continually changing, and incapable whilst it is there, of becoming the 
subject of property, like the air and sea. 

“ In the Digest, book 43, tit. 13, in public rivers whether navigable 

or not, it appears that every one was forbidden to lower the water or 

narrow the course of the stream, or in any way to alter it, to the pre- 

judice of those who dwelt near. Tit* 12, distinguishes between public 
and private rivers ; and in section 4, it is said that private rivers in 
no way differ from any other private place. 

“ Trom these authorities it seems that the Roman Law considered run- 
ning water, not as a bonum means, in which any owe might fccquire 
property : but as public or common in this sense onlp, that all might 
drink it, or apply it to the necessary purposes of supporting life ; and 
that no one had any property in the water itself, except in that parti- 
cular portion, which he might have abstracted from the stream, and of 
which he had the possession; and during the time of such possession 

^ ^ We think that no other interpretation ought to be put upon tbe 
in and that the dicta of the learned judges above 

refe^ to, in which water is said to be publici juris, are not to be 
undeai^o4 in any other than this sense; and it appears to us that 
there is no a^^tbority in our Law, nor as far as we know in the Roman 
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Law (whiclij however, is no authority in ours), that the fi^rst occupant 
(though he may be the proprietor of the land above) has any right by 
diverting the stream, to deprive the owner of the land below, of the 
special benefit and advantage of the natural flow of water therein. 

• remains to observe upon one case which was cited for the de- 
fendants (Cba? V. Matthew)^ in which Lord Hale said, ‘ If a man hath 
a watercourse running through his ground and erects a mill upon it, he 
may bring his action for diverting the stream, and not say antiquum 

molendinim; and upon the evidence it will appear whether the defen- 
dant hath ground through which the stream ruus before the plaintiff’s, 
and that he used to turn the stream as he saw cause ; for oihenom he 
cannot justify it, though the mill bo newly erected!.* What is said by 
Lord Hale is perfectly consistent with the proposition insisted upon by 
the plaintiff ; and the defendants in the supposed case would have no 

right to divert, unless they had gained it by prescription (which is the 
meaning of Lord Hale), or* according to the modern doctrine, until the 
presumption of a grant had arisen. • 

And this view of the case accords with the Law, as laid down by 
Serjeant 4dair, Chief Justice of OJmter, in Prescott v. PUlUpsi^) and 
by Lord Ellenhorough iu Bealg v. Bhaxo, and by the Master of the Rolls 
in his luminous judgment in Hoxoard v. Wright, 

We are, therefore, clearly of opinion that the plaintiff is entitled to 
recover in respect of the abstracting of the water taken from the Ooer 

Canal Springs as well as the other injuries complained of j and for which 

damages have been assessed by the jury* 

** ^3 to the right to recover for the injury sustained, by the water 
be^ng returned in a heated state, there can be no question. . 

“ Whether he could have maintained an action l^ifqre he had constructed 
his mill, or applied the water of the stream to some profitable pur- 
,pQse, we need not decide. It may be proper, however, to refer to 
two not cited in the argument. In Palmer v* XilhlethwaUe,{^) 

the deghifation merely stated that the water used, and ought to run 
to the plaintiff’s mill; and Lord PhU said, * Suppose a watercourse run 
to my ground ^ I have no use for it, and one upon another ground 
divert it before it corner to mine, will an action lie P Is not this the 
same? Must you not lay some use for it? But you wUl speak to it 
again.* In the report of the same case in Skinner, 65, PoUe^fen in 
argument said he toolc it to be a clear case that the stream being the 
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plaintiff's, the defendant could not divert it ; and so held the Gontt, 
that an action had lain for diverting the stream though no mill had 
been erected. The final result of that case does not appear in the books, 
and the roll has been searched for in vain. 

*^lxi ,Glynne v. 2^ic1iolaSy{i) a similar question was raised, which ap^ 
pears from the report of the same case in Comberbatch, 48, to have been 
decided for the <plaintif. 

It must not, therefore, be considered as clear that an occupier of 
land may not recover for the loss of the general benefit of the water, 
without a special use or special damage shown. 

But be that as ' it may, the plaintiff in this case, who has sustained 
actual damage, is entitled to the judgment of the Court.” 

In Bmbrey v. J^arlce, B., said : — 

“ This right to the benefits and advantage of the water flowing past his 
land, is not an absolute and exclusive 'right to the flow of all the water in 
its natural state ; if it were, the argument of the learned counsel, that 
every abstraction of it would give a cause of action, would be irrefra- 
gable ; but it is a right only to the flow of the water, and the enjoyment 
of it, subject to the similar rights of all the proprietors of the banks on 
each side, to the reasonable enjoyment of the saine gift of Providence. 

‘^It is only, therefore, for an unreasonable and unauthorised use of 
this common benefit that an action will lie ; for such an use it will, 

even, as the case above cited from the American Reports, {Blanchard 

V. Miller,{^) 368), shows, though there may be no actual damage to 
the plaintiff. In the part of Kent^s Commentaries to which we 

have referred, the law on this subject is most perspicuously stated, and 

it will be of advantage to cite it at length : ‘ Every proprietor of lands 
on the banks of a river has naturally an equal right to the of the 
water which flows in the stream adjacent to his lands, as it was wont 
to run {currere solehat) without diminution or alteration. No proprietor 
has a right to use the water to the prejudice of other proprietors above 
or below him, unless he has a prior right to divert it, or a title to 

some exclusive enjoyment. He has no property in the water itself, but 

a simple usufruct while it passes along. Aqtia currit el dehet currere^ is 
the language of the law. Though he may use the water while it runs 

his land, he cannot unreasonably detain it, or give it another direc- 

he must return it to its ordinary channel when it leaves his 
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estate.- Without the consent of the adjoining proprietors, he cannot divert 
or diminish the quantity of water, which would otherwise descend to the 
proprietors below, nor throw the water back upon the proprietors above, 
without a grant or an uninterrupted enjoyment of twenty years, which 
is evidence of it. This is the clear and settled general doctiine on 

the subject, and all the difficulty that arises, consists in the application. 
The owner must so use and apply the water as to work no material 

injury or annoyance to his neighbour below him, who has an equal right 
to a subsequent use of the same water ; nor can he, by dams or any 
obstruction, cause the water injuriously to overflow the grounds and 
springs of his neighbour above him. Streams of water are intended for 
the use and comfort of man ; and it would be unreasonable and con- 
trary to the universal sense of mankind, to debar every riparian pro- 
prietor from the application of the water to domestic, agricultural, and 
manufacturing purposes, provided the use of it be made under the limi- 
tations which have been mentioned ; and there will no doubt, inevitably 
be, in the exercise of a perfect right to the use of the water, some 

evaporation and decrease of it, and some variations iu the weight and 

■velocity of the current. But de mmimis non ourat te, and right of 
action by the proprietor below would not necessarily flow from such conse- 
quences, ■ but would depend upon the nature and extent of the com- 
plaint or injury, and the. manner of using the water. All that the 
Law requires of the party by or over whose land the stream passes, 
is, that he should use the water in a reasonable manner, and so as 
not to destroy, or render useless, or materially diminish, or affect the 
application of the water by the proprietors above or below on the 
stream. He must not shut the gates of his dams, and detain the water 
unreasonably, or Tei it off in unusual quantities, to the annoyance of 
his neighbour. l^oiUer lays down the rule very strictly, that the owner 
of the upper stream must not raise the water by dams, so as to make 
it fall ^ith more abundance, and rapidity than it would naturally do, 
and injure the proprietor below. But this rule must not be construed 
literally, for that would be to deny all valuable use of the water to 
the riparian proprietors. It must ‘be subjected to the qualifications 
which have been mentioned, otherwise rivers and streams of water would 
become utterly useless, either for manufacturing or agricultural purposes. 
The just and equitable principle is given by the Eoman Law Sic 
enim delete qnem meliorem agrum mum m vkini deieriorem facki.* 

In America as may be referred from this extract, and as is stated 
in the judgment of the Court of Exchequer in Wood v. Waudi^) a very 
^ — 
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liberal use of tj>e stream for the purposes of- irrigation and for carry* 

ing on manufactures is permitted. So in France* where every one may 
use it * en ho7% phe de famille et pom plus grand avantage.\v^ He 
may make trenches to conduct the water to irrigate his land, if he returns 
it with no other loss than that which irrigation caused. In the above 
cited case of Wood v. Waud^ it was observdl, that in England it is 
not clear that an user to that extent would be permitted ; nor do we 
mean to lay down that it would in every case be deemed a lawful 

enjoyment of the water, if it was again returned into the river with 

no other diminution than that which was caused by the absorption and 
evaporation attendant on the irrigation of the lands of the adjoining 
proprietor. This must depend upon the circumstances of each case. 
On the one hand it could not be permitted, that the owner of a tract 
of many thousand acres of porous soil abutting upon part of the 

stream, could be permitted to irrigate them continually by canals 

and drains, and so cause „ a serious diminution of the quantity of 
water, though there was no ^ other loss to the natural stream, than 
that arising from the necessary absorption and evaporation of the 

water employed for that purpose ; on the other hand, one’s common 
sense would be shocked by supposing that a riparian owner could not 
dip, a watering-pot into the stream in order to water his garden, or 
allow his family or bis cattle to drink it. It is entirely a question of 
degree, and it is very difficult, indeed impossible, to define precisely the 
limits which separate the reasonable and permitted use of the stream 
from its wrongful application ; but there is often no difficulty in deciding 
whether a particular case falls within the permitted limits or not ; aud 

in this, we think, that as the irrigation took place, not continuously, 
but only at intermittent periods, when the river was full, and no damage 
was done thereby to the working of the mill, and the diminution of 

the water was not perceptible to the eye, it was such a reasohable use 
of the water as not to be prohibited by law. If so, it was' no infringe- 
ment of the plaintiff’s right at all ; it was only the exercise of an equal 
right ' which the defendant had to the usufruct of the stream. 

We are, therefore, of opinion that there has been no injury, in fact 
or law, in this case, and consequently that the verdict for the defendant 
ought not to be disturbed. 

, The same law will be found to be applicable to the corresponding 
to air and light. These also are bestowed by Providence for the 
benefit of man ; and so long as the reasonable u!se, by one man, 
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of this common property, does not do actual and perceptij>le damage to 
the right of another to the similar use of it, no action will lie. A man 
cannot occupy a dwelling and consume fuel in it for domestic purposes, 
without its in some degree impairing the natural purity of tlie air ; he 
cannot erect a building or plant a tree, near the house of another, with- 
out, in some degree, diminisliing the quantity of light he enjoys: but 
such small interruptions give no right of action, for they are necessary 
incidents to the common enjoyment by all.” 

§ 7. It may be laid down therefore that each riparian proprietor has 
a right, whether he uses the stream or not, to have its natural con- 
ditions, within his own limits, preserved from a sensible disturbance 
arising from acts on the part of other riparian proprietors, whe- 

ther above or below or on the opposite bank. Thus in Sampson v* 
SodiinoUy^ Gresmellp J., said; — > 

** It appears to us that all persons having lands on the margin of 
a flowing stream have, by nature, certain, rights to use the water of 
that stream, whether they exercise those rights or not ; and that they 
may begin to exercise them whenever they will. By usage they may 

acquire a right to use the water in a manner not justified by their 
natural rights ; but such acquired right has no operation against the 
natural rights of a landowner higher up the stream, unless the user, 
by which it was acquired, affects the use that he himself has made 
of the stream or his power to use it, so as to raise the presump- 
tion of a grant, and so render the tenement above a servient tene- 
ment If the user of the stream by the plaintiff for irrigation was 

raerdy an exercise of his natural rights, such user, however long contin- 
ued, would not render the defendant's tenement a servient tenement, 

or in any way affect the natural rights of the defendant to use the 
water. If the user by the plaintiff was larger than his natural rights 
/ would justify, still there is no evidence of its affecting the defendant's 
tenement, or the natural use of the water by the defendant, so as to 
render it a servient tenement. 

“ But if the user by the defendant has been beyond his natural 
it matters not how much the plaintiff has user! the water, or whefher 
he has used it at all. In either case his right has been equally fewaded, 
and the action is maintainable. 

‘'The question between the parties is thus reduced to this single point, 
—has the defendant used the Water as any riparian proprietor may use 
it, Or has he gone beyond thsi; ? 
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“ The general principle of law which, in our opinion may be deduced 
from the decision of Emhrey v. Owen^(^) and the authorities cited by 
Earhey B., in delivering judgment in that case, is, that every proprietor 
of lands on the banks of a natural ^stream has a right to use the water, 
provided he so uses it as not to work any material injury to the rights 
of other proprietors above or below on the stream/' 

§ 8. It is not necessary here to consider at any length the 

rights to the enjoyment of waters in other forms : that is to say, 
water flowing naturally without having a defined course, as springs, 
surface water, water in a tank, and the like : or waters flow- 
ing in an artificial channel whether the water flow from natural 
or artificial sources ; or water in the sea,' estuaries, or tidal rivers. 
But in this country it may happen that a man may occupy a 

stream and turn it to use, where there are neither occupants be- 
low or above him. For -instance, a coffee planter erecting a mill 

upon a stream in the jungle which he has cleared, where the land 

above and below him is unoccupied. In such a case I conceive 
he would acquire a right as the first occupant, and by mer^ against 
those who might subsequently take up the lands either above or 
below him. 


§ 9. Where water, arising within a defiined channel, as in the 
bogs and marshes on the Neilgherries, it belongs to the occupant 
of the adjacent lands exclusively : so with respect to percolating 
water, water overflowing and oozing down a road ; then the adja- 
cent occupant has a right to the use of the entreaty : he injures 
no neighbour by the use of his owti : and a foiUori is he entitled 
to the water separated from all other water, as in a pond, tank, 
or reservior solely on his own land. 

§ 10. Underground waters are subject to the same treatment as 
there which appear in the surface, according as they flow in a 
re|ular defiued subterranean channels or simply lie genial under 
the soil* In the former case they cannot be interrupted to the 
prejudice of the owners of the superior and inferior estates ; in the 
latter they may. 


opinion of Tindal, 0. J., in the great case of Acion v. 
has thrown some doubt upon the question whether sub- 
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tErranean streams are subject to the same rules as siAce streams. 
But the recent case of GhasenoTe v. Richarch.i^) 

The case came on before the House of Lords from the Exchequer 
Chamber in error/ VMimau, in delivering the opinion of six of 
the judges, thus stated the case 

“ The plaintiff is the occupier of an ancient mill on the river Wandler 
and for more than sixty years before the present action he, and all the 
preceding occupiers of the mill, used, as of right, the How of the river 
for the purpose of working their mill. It also appears that the river 
always has been supplied, above the plaintiff’s mill, in part, by the water 
produced by the rainfall on a district of many thousand acres in extent, 
comprising the town of Croydon and its vicinity. The water of the 
rainfall sinks into the ground to various depths, and then flows and 
percolates through the strata to the Wandle, part rising to the surface, 
and part finding its way underground in courses which continually vary. 
The Local Board of Health of Croydon ^represented in this action by 
the defendant), for the purpose of supplying the town with water, and 
for other sanitary purposes, sunk a well in their own land in the towns 
and about a quarter of a mile from the river Wandle, and pumped up 
large quantities of water from their well for the supply of Croydoir; 
and by means of the well and the pumping, tlie Local Board of Health 
did divert and intercept underground water, but underground water only, 
that otherwise would have flowed and foutid its way into the river, and 
80 to the plaintiff’s mill ; and the quantity so diverted and intercepted 
was suflicient to be of sensible value towards the working of the pWn» 
tiff’s mill. 

« The question is> whether the plaintiff can maintain an action against 
the Local Board of Health for this diversion and interception of the un- 
derground water.” 

He proceeds : — 

The law respecting the right to water flowing in definite, visible chan- 
nels may be considere<l as pretty well settled by several modern deci- 
sions, and is very clearly enunciated in the judgment of the 
Exchequer, in v. OwenX^) But the law, as laid down in those 

cases, is inapplicable to the case of subterranean water not flowing in 
any definite channel, nor indeed at all, in the ordinary isen 8 e> but per- 
colating or oozing through the soib more or lessi amrding to the quantity 
of rain that may chance to ftlL 
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Tlie ina^i'cability of the general law respecting rights to water in 
such a case ^as , been recognised and observed upon by many judges 
whose opinions are of the greatest weight and authority. 

And after discussing the authorities concludes. 

The question then is, whether the plaintiff has such a right as he 
claims jim natures to prevent the defendant sinking a well in his own 
ground at a distance from the mill, and so absorbing the water perco- 
lating in and into his own ground beneath the surface, if such absorp- 
tion has the effect of diminishing the quantity of water which would 
otherwise find its way into the river Wandle, and by such diminution 
affects the working of the plaintiff’s mill. It is impossible to reconcile 
such a right with the natural and ordinary rights of landowners^ or to 
fix any reasonable limits to the exercise of such a right. 

Such a right as that contended for by the plaintiff would interfere 
with, if not prevent, the draining of land by the owner. Suppose, as 
it was put at the bar in alignment, a man. sunk a well upon his own 
land, and the amount of percolating water which found its way into it 
had no sensible, effect upon the quantity of water in the river which 
ran to the plaintiff’s mill, no action would be maintainable ; but if many 
landownei’s sunk wells upon their own lands, and thereby absorbed so 
much of the percolating water, by the united effect of all the wells, as 
would sensibly and injuriously, dimmish the quantity of water in the river, 
though no one well alone would have that effect, could an action be 
maintained against any one of them, and if any, which, for it is clear 
that no action could be maintained against them jointly ? 

“ In the course of the argument Lord Brougham adverted to the Trench 
Artesian Well at the Abattoir de Grenelle, which was said to draw part 
of its supplies from a distance of forty miles, but underground, and, as 
far as is known, from percolating water. In the present case the water 
which its way into the defendant’s well is drained from and per- 
(jolates through an extensive district, but it is impossible to say how 
much from any part. If the rain which has fallen may not be inter- 
cepted whilst it is merely percolating through the soil, no man could 
safely collect the rainwater as it fell into a pond ; nor would he h^ve a 
.right to intercept its fall before it reached the ground, by extensive 
roofing, from which it might be conveyed, to tanks, to the sensible di- 
of water which had, before the erection of such impediments, 
the ground, and flowed to the plaintiff’s mill. In the present case 
well is only a quarter of a tnile from the river Wandle; 
but the ; would have been the same if the distance had been ten 

or twenty or more miles distant, provided the effect had been to prevent 
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underground percolating water from finding its way into^the river, and 
increasing its quantity, to the detriment of the plaintiff’s milL Such a 
light as that claimed by the plaintiff is so indefinite and unlimited that, 
unsupported as it is by any weight of authority, we do not think that 
it can be well founded, or that the present action is maintainable ; and 
we thei^fore answer your Lordships’ question in the negative,” 


Lord Chelm.sfdo*d (Chancellor) said : — 

“ The question in this case is, whether the plaintiff in error is enti- 
tled to claim against the defendants the right to have the benefit of the 
rainwater which falls upon a district of many thousand acres in extent, 
and percolates through the strata to the river Wandle, increasing the 
supply of water in the river, and being of sensible value in and towards 
the working of an ancient mill belonging to the plaintiff. The acts cf 
the defendants, by which this underground water was interrupted and pre- 
vented from finding its way into the river, were done upon their own 

land. It was conceded by the plaintiff in argument that a landowner 
had a limited and qualified right to appropriate water, the course of which 
is invisible and undefined, exactly to the same extent, and for the same 
purposes, as he would be entitled to use water flowing in a defined and 
visible channel. This, it was contended, must be confined to n reason- 

able use of the water for domestic and agricultural purposes ; and, per- 
haps, it was said> according to the opinion of Chancellor for the 

purposes of manufacture ; also it must further be admitted, and appeared 
to be so in argument, that in addition to the direct uses to which the 
water may be diverted, if in the regular course of mining operations, 

the percolation of underground water is arrested in its progress, and pre- 
vented reaching a point where it would have incijeased a , «upply which 

had previously been usefully employed by an adjoining landowner, he can 
maintain no action for the loss of the water, thus cut off from him. 
i distinction was suggested between such a use as the one last men- 
tioned, where the interception of the water was merely the consequence 
of operation upon a party’s own land, and the present, where the very 
end and object of the act done was to collect and appropjiate the '#ater ; 
and upon the state of things existing in this case# a furthet distinction 
was insisted upon between a party sinking a well in his otti landi either 
for domestic or agricultural or manufacturing purposes; and t public b 
or a water company doing the same thing for hinitat^ purposes; or for 
supplying the inhabitants of the neighbourhood iHth water. Before, how- 
ever, the plaintiff can question the act of the defendants, or discuss with 
them the reasonableness of their claim to appropriate this undergrot^ 
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w^er for their own purposes, lie must first establish his own right to 
have it pass freely to his mill, subject only to the qvialified and restrict- 
ed use of it to which each owner may be entitled through whose , land 
it may make its way ; and it seems to me that both principle and 
authority are opposed to such a right. The law as to water flowing in 
a certain and definite channel, has been conclusively settled by a series 
of decisions, in which the whole subject has been very fully and satis- 
factorily considered, and the relative rights and duties of riparian pro- 
prietors have been carefully adjusted and established. The principle of 
these decisions seems to me to be applicable to all water flowing in a 
certain and defined course, whether in an open visible stream, or in a 
subterranean channel ; and I agree with the observation of Lord Chief 
Baron Follocle^ in DicJchison v. The Grand Junction Canal Comjpan^» that 
if the course of a subterranean stream were well known, as is the case 
with many which sink underground, pursue for a short space a subter- 
raneous course, and then emerge again, it never could be contended that 
the owner of the soil under ^which the stream flowed could not main- 
tain an action for the diversion of it, if it took place under such cir- 
cumstances as would have enabled him to recover if the stream had 
been wholly above ground*” But it appears to me that the principles 
which apply to flowing water in streams or rivers, ilsh . right to tho 
flow of which in the natural state is incident to the property through 
which it passes,: are . wholly inapplicable to water percolating through 
underground strata, which has no certain course, no • defined limit, but 
which oozes through the soil in every direction in which the rain pene- 
trates. There is no difficulty in determining the rights of the different 
proprietors to the usufruct of the water in a running stream. Whether it 
has been increased by floods, or diminished by drought, it flows on in 
the same ascertained course, and the use, which every owner may claim, 
is only of the water which has entered into and become a part qf the 
stream* But the right to percolating underground water is necessarily of 
a very uncerthin description. When does this right commeiioef Before or 
after the rain has found its way to the ground? If the owner of land 
through which the water filters cannot intercept it in its progress, can be 
prevent its descending to the earth at ail by catching it in tanks or cis- 
terns, and how far will the right to this water supply extend ? In this 
ease the water which ultimately finds its way to the river Wandle is strain- 
ed through the soil of several thousand acres. Are the most distant 
as well as the adjacent ones, to be bound, at their peril, to 
to use their lands so as not to interrupt the oozing of the 
the soil to a greater extent than shall be necessary for 
their pwn . wants ? For, with Mr. JmticQ Coleridge, I do not see 
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*how the ignorarice which the landowner has of the course of the springs 
below the surface, of the changes .they undergo, and of the date of their 
coramencenient, is material, in respect of a right which does not grow 

out of the assent or acquiescence of the landowner, as in the case of 
a servitude, but out of the nature of the thing itself/ This distinc- 
tion between water flowing in a definite channel, and water, whether 

above or underground, not flowing in a stream at all, but either, drain- 
ing off the surface of the land, or oozing through the underground soil 
in varying quantities and in uncertain directions, depending upon the 
variations of the atmosphere, appears to be well settled by the cases 

cited in argument. In JRawdron v. Taplor^f) it was held, that in the 

case of common surface water rising out of spongy or' boggy ground, and 
flowing in no definite channel, the landowner was entitled to get rid of 
it in any way lie pleased, although it contributed to the supply of the 
plaintiff's mill. Mr. Baron Farke, in his judgment, observes, < This water 
having no defined course, and its supply being merely casual, the de- 

fendant is entitled to get rid of it in miy way he pleases/ And in 
Broadhmt v. RamshothamS^) it was decided that a landowner has a 
right to appropriate surface water which flows over his land in no 

definite channel, although the water is thereby prevented from reaching 

a brook, the stream of which had for more than fifty years worked the 
plaintiff’s mill. — Baron AUmon^ in delivering the judgment of the Court 
in that case, says, * no doubt all the water falling from heaven and 
shed upon the surface of a hill, at the foot of which a brook runs^ 

must, by tlie natural force of gravity, find its way to the bottom, and 
so into the brook ; but this does not prevent the owner of the land 
on which the water falls from dealing ’ with it as he may please, and 
appropriating it. He cannot, it is true, do so if the water has arrived 
at and is flowing in some natural channel already framed, but he has 

a perfect right to appropriate it before it arrives at such channel/ 

These cases apply to the right to surface water not flowing in any 

tefined natural watercourse, but course the principles they establish 

ate equally, if not more strongly applicable to subterranean water of * the 
samr casual, undefined, and varying description/’ 


The right to running water has always been properly deseribed as a 
natural right, just like the right to the air we breathe i thqr ate the 
gifts of nature, and no one has a right to appropriate them* There is 
no difficulty in enforcing that right, because running water as something 
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visible, and no one can interrupt it without knowing whether be does 
Or does not do injury to those who are above or below him. But if 
the doctrine were applied to water merely percolating, as it is said, 
through the soil, and eventually reaching some stream, it would be al- 
ways a matter that would require the evidence of scientific men to state 
whether or' not there has been interruption, and whether or not there 
has been injury. It ia a process of nature not apparent ; and therefore 
such percolating water has not received the protection, which water run- 
ning in a natural channel on the surface has always received. If the 
k argument of the plaintiff below were adopted, the consequence would be, 
that every well that ever was sunk would have given rise, or might 
give rise, to an action. It is said that in this case, this is not a well 
sunk by a particular individual for his own purposes, but a great well 
which has been sunk, and by which water is raised to a very enormous 
extent for supplying the whole town of Croydon. That argument does 
not affect my mind at all 5 . because if it be conceded, as I think it 
must be conceded, that each . and every one of the individuals residing 
upon this area might have sunk a well of his own to supply himself, 
it seems to me to be exactly the same thing whether the water is ab- 
stracted by one large well which supplies the whole community, or by 
a thousand small wells by which each individual of the Community sup- 
‘ plies himself. In truth, I should think that in all probability the loss 
of water would be much greater by each individual sinking a well, than 
by one great well being sunk for the supply of the whole community.’* 

Lord Wendeyiale, who gave bis assent, expressed a deisre to 
hear further argument. His reasons deserve study. 

“ The right to a natural stream flowing in a definite channel is not 
confined, to streams on the surface; but the right to au underground 
stream flowing in a known and definite channel is equally a right 
mtw% and au incident to the land itself, as .a beneficial adjunct to it, 
as was determined in the case oi Wood v. If the river Waudle 

in this case had been supplied by natural streams flowing into the river 
above ground, or in known definite channels below ground, the cutting 
off those streamSj to which the person entitled to the use of the river 
was entitled ex mturd as feeders of the river, would be an injury to 
him, and give a right of action ; and if this be true with regard to 
.underground streams finding their way into the river, then comes the diffi- 
bow to distinguish the smaller rivulets and particles^ of water 
wl^i.flow and percolate into and supply the river. They are all equally 
the ^ of nature for the benefit of the proprietors of the soil through 

(A> 3 Exch. 743. 
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and into wliich they flow. They are all flowing water, the. property in 

which is not vested in the owner of the soil any more than the 'pro- 

perty in the water of a river which flows through it on the surface. 
In Acton V. Blundell^ it is said, by Tindall, L. C. J., that the case ‘rather 
'falls within that principle which gives to the owner of the soil all that 
is beneath his surface— that the laud immediately below is his property, 
whether it be solid rock, or porous ground, or venous eartli, or part 

soil, part water— that the person who owns the surface may dig therein, 
and apply all that he finds to his own purposes at his free will and 
pleasure.’ “ If this applies to water underground naturally in course of 

transit (and it must do so to be applicable), and not to mere stagnant 

water, I agree with Sir John CoUrklge in his remark, that the reason 

why it is the more the subject of property than the water flowing above 
ground is not explained. Surely the use of the flowing water in each 

case, and not the property in it, belongs to the proprietor of the sur- 

face. As to that part of Sir John CoUrldgJm opinion, in which he relies 
on the possession of the mill for thirty sixty years, I think he is 

wrong. I do not think that the principle on which prescription rests 

can be applied. It has not been with the permission of the proprietor 

of the laud that the streams have flowed into the river for twenty years 
or upwards, ‘ (f»i non prohibit (ptod prohibere potest, amntlre mdetnr* 
But how, here could he prevent it? He could not bring an action 
against the adjoining proprietor ; he could not be bound to dig a deep 

trench in his own land, to cut off the supplies of wateiv in order to 
indicate lus dissent. It is going very far to say that a man must be 

at the expense of putting up a screen to window lights, to prevent a 
title being gained by twenty years’ enjoyment of light passing through 
a window. But this case would go very far beyond that. I think that 
the enjoyment of the right to these natural streams cannot be supported 
by any length of enjoyment if it does not belong of natural right to the 

plaintiff. For the same reason I dispute the correctness of Lord Blkn- 

horotughk opinion in the case of the spring in BaUton v. Bemted, where 

there had been twenty years’ enjoyment of it in a particular mode- 

The true foundation of the right is, that it is incident to the lax^ 
ex jure naiurce. What then is the distinction between superficial streams 
and subterranean water P With mpect to underground water percolating 
the strata, two 'considerations arise which make a material difference 
between it and the right to superficial streams, tn the first plaoe> 
these subterraneous waters cannot be actually enjoyed (and all things 
are given to be enjoyed) without artificial means* The water must 
be reduced into possession before it mm be used; and some mode of 
reducing into possession must be permitted by Law. If there be no 
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suck . rights underground water is comparatively useless. A man may 
therefore dig for his own supply, or make a well for bis .own use and 
that of his family, and in so doing, he may deprive his neighbour’s land 
of moisture, and even of a copious spring, and prevent it from flowing 
to his neighbour’s close. It can rarely happen that in excavating, in order 
to obtain the use of the water, some injury will not be caused to the 
subterraneous supplies of a neighbour, especially as tlie precise course 
and direction of such water can seldom be known accurately before hand. 
— -In the second place, as the great interests of society require that the 
cultivation of every man’s land should be encouraged, and its natural 
advantages made fully available, the owner must be permitted to dig in 
his own soil, and in so doing he can veiy rarely avoid interfering with 
the subterraneous waters flowing or percolating in his neighbourhood. 
In the civil law are to be found many instances in which it is allowed 
to cut off subterraneous supplies, if it is done in the cultivation of the 
soil. In the Digest(*) it is said, “ Denique Marcellits sc 7 ^ibit, cum ec qui 
in mo fodiens, ucui fontem t^avertUy nihil posse agi; nee de dolo, Bt 
sane actionem non debei habere^ si non animo vicino nocendi sed suum agrum 
meliorem faciendi id JedtP And a very extensive sense is given to these 
words, authorising the improvement of the proprietor’^ own land in the 
civil law. In the DigestW “ Be aqua et aqua plmioe afcenda^^ it is said 
that the making a work, ** agri colendi causd, et fi*ugum quarendaTum 
cmsd^* and thereby altering the course of the aqua plmia^ is not ac- 
tionable. The term fruges'" is said to be the same as rent, “ non 
solum quod frumentis aut legmninihus \ xei'um et quod ex vino, sglvis cadius^ 
creti/odinis, lapidicinis, capitur"\^) It would seem, therefore, that if the 
sources of a fountain or spring in an adjoining piece of' land, were cut 
off by excavating in order to get the minerals in any place, it would be 
deemed by the Eoman Law to‘ fall within the principle of the improvement 
of the laud, and not to be actionable. The case of Acton, v. Blmdell would 
be rightly decided upon this ground, because the injury to the plaintiff’s 
well was caused by the .lawful exercise of the deferidant’s right to get the 
minerals in his land, and unless he had that right, the public would have 
lost the benefit of a valuable gift of Providence. I come to the conclusion 
that every man has a right to the natural advantages of his soil — 
the plaintiff to the benefit of the flow of water in the river and its 
natural supplies; the defendant to the enjoyment of his land, and to 
the underground waters on it ; and be may, in order to obtain that 
sink a well. But, according to the rule of reason and Law 


(*) Lib, 89, tit 3, Pothier’s eA, vol. 3, p. 678. 
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** sic utere tuo ut ne alterim Imdas^^ it seems right to hold that he 
ought to exercise his right in a reasonable manner, with as little injury 
to his neighbour’s rights as may be. The civil Law deems an act, 

otherwise unlawful in itself, illegal, if done with a malicious intent of 

injuring a neighbour, animo vicini nocendiP The same principle is 
adopted in the Laws of Scotland, where an otherwise lawful act is for- 
bidden, if done cemulatione vicini; Bell’s Brine, s. 960. The question 
in this case, therefore, as it seems to me, resolves itself into an inquiry 
whether the defendai\ts exercised their right of enjoying the subterrane^ 
ous waters in a reasonable manner. Had they made the well, and used 
their stream-engines for the supply of water for the use of their own 
property and those living on it, tliere could have been no question. If 

the number of houses upon it had increased to any extent, and the 

quantity of water for the families dwelling on the property had been 
proportionately augmented, there could have been no just ground for 
complaint. But I doubt very much the legality of the defendants’ acts, 
in abstracting water for the use of a la>»ge district in the neighbouiv 
hood unconnected with their estate, who would have no right to take 
it directly themselves and. to the injury of those neighbouring proprie- 
tors, . who have an equal right with themselves. It does not follow 
that each person who was supplied with water by the defendants could 
have dug a well himself on his own land, and taken the like quantity 
of water. So that the defendants may have taken much more than 
would have been abstracted if each had exercised his own right. The 
same objection would not apply to the abstracting of water for the use 
of the dwellers on the defendants’ land even though they carried on 
trades requiring more water (brewers, for example) than would be used 
for mere domestic purposes. It would still be for their purposes only 

but in this case there- has been an abstraction of water for purposes 
wholly unconnected with the enjoyment of the defendant’s land. On the 
whole, I should certainly have wished to give this important case fur- 
ther consideration, but as my noble and learned friends have formed their 
opinions upon it, I acquiesce, and do not give my advice to your Lord- 
ships td reverse the judgment.” 

The principle^ e$^tabHshed by this important case are:-^ 

1st. The right to the continual flow of running water is a ntoral 
right incident to pro|>erty in adjoining land, and doei iiot depend 
on prescription. 

2nd. This right exists whenever the water flows in a known and 
defined course, whether it be on the surface or underground. 
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Srd. But no such right can be claimed in respect of underground 
water not proceeding, in any defined course, but percolating through 
the soil, although it may ultimately reach a definite visible stream. 

§ 12. Though the subject is not exactly illustrative of the pre-sent 
topic, the notice of these rights , of water , would be hardly com- 
plete without touching on the right of accretion, the jus alluvionis, 
which occurs frequently on the banks of our larger rivers, where 
land is constantly being swept away on one side and thrown up 
on the other, or in the form of islands. Mr. Forbes of Dacca 
in his evidence before ihe Colonization Committee gives an instance 
of the Government claiming an entire estate jwre alluvionis. ' Tlie 
water first washed away part of the estate, which re-appeared^^ 
the shape of an island ; this the Government claimed because it 
was, an island; shortly after the rest of tlie estate 'followed, and 
formed on to the island'; this was also claimed as an accretion. 
Blacicstone thus states the law.® 

“So also in some cases, where the Laws of other nations give a 
right by occupancy, as in lands newly created, by the rising of an 
island in the sea or in a river, or by the alluvion or dereliction of 
the waters ; in these instances the Law of England assigns them an 
immediate owner. Eor Bracton tells us», that if an island arise in the 

middle of a river, it belongs in common to those who have lands on 

each side thereof ; but if it be nearer to one bank than the otlier, it 
belongs only to him who is proprietor of the nearest shore : which is 
agreeable to, and probably copied from, the civil Law.'«) Yet this seems 
only to be reasonable, where the soil of the river is equally divided 
between the owners of the opposite shores: for if the whole soil is the 
freehold of any one man, as it usually is whenever a several fishery is 
claimed,(») there it seems just (and so is the constant practice) that the 
eyotts or little islands, arising in any part of the river, shall be the 
property of him who owneth the piscary and the soil. However, in case 
a new island rise in the sea, though the civil law gives it to the first 
occupant, (p) yet ours gives it to the king.f?) And as to lands gained 
from the sea, either- by alluvion by the washing up of sand and earth, so 
as in time to make terra firma ; or by dereliction, as when the sea 
shrinks back below the usual watermark ; in these oases the Law is 

sain be by little and little, by small and im- 

-V- , — — — 
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perceptible degrees, it shall go to the owner of the land adjoining.^ l^or 
dQ mmimis non curat lex : and* besides, these owners being often losers 
by the breaking in of the sea, or at charges to keep it out, this pos- 
sible gain is therefore a reciprocal consideration for such possible charge 
of loss. But, if the alluvion or dereliction be sudden and considerable, 
in this case it belongs to the king ; for, as the king is lord of the 

sea, lind so owner of the soil while it is covered with water, it is but 

reasonable he should have the soil, when the water has left it dry.(^) 
So that the quantity of ground gained, and the time during which it 
is gaining, are what make it either the king’s, or the subject’s property. 
In the same manner if a river, running between two lordships, by de- 
grees gains upon the one, and thereby leaves the other dry j tbe owner 

i;|bo loses his ground thus imperceptibly has no remedy : but if the 
coui’se of the river be changed by a sudden and violent hood, or other 
hasty means, and thereby a man loses his ground, it is said that he 
shall have what the river has left in any o.ther place, as a recompense 
for this sudden loss.W And this law of alluvions and derelictions, with 
regard to nvers, is nearly the same in the imperial lawW ; from whence 
indeed those our determinations seem to have been drawn and adopted: 
but we ourselves, as islanders, have applied them to marine increases 5 and 
have given our sovereign the prerogative he enjoys, as well upon the 
particular reasons before-mentioned, as upon this other general ground of 
prerogative, which was formerly remarked, that whatever hath no other 
owner is vested by Law in the king-’’ 

§ 18, And as to maritime accretions, Lord EaU in his work 
^ Ee lure Maris* says :~ 

/‘ This jus alluvionis, as I have before said, is, de jure eotnmunh^by 
the Law of England, the king’s, viz. if by any marks or measures it 
can be known what is so gained, for if the gain be so insensible and 
indiscernible by any limits or marks that it cannot be known, idem est 
non $$$$ et non apparere^ as well in maritime increases as in tho iu- 
emsea by inland rivers,” 

§ 14 The Law with respect to artificial streams such as ohannds 
and water courses affords a strong illustration of this Maxim- 

“ In cases of this kind,” writes Mr. PieuTf “ it is conveniept to term the 
stream an artificial stream^ and when considering the relations subsisting be^ 
tween the various riparian proprietors, it must be remambersd that they are 
necessarily subservient to the right of those persons, for whose benefit the 

(r) S KoU. Abr. 170. Pyer. 3S0. {$) Callw. %% U. (i) Uid. S8. 
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existence, or at any rate, the present state of the stream was brought 
about, to reap tlie advantages intended for tliem. Each owner of land 
which borders upon such a stream is bound by possitive duty to re- 
ceive it under such circumstances, as to quantity and quality, and gene- 
rally to submit to such disadvantages,W in relation to the maintenance 
of the stream, as its beneficiaries have a right, either by statute or 
otherwise, to impose upon him ; and if it was originally a natural flow 
of water, his own rights will follow after this duty, as far as they 
are not Inconsistent with it ; but if the water come from artificial 

source$(^) he^ can then claim no right, by reason of the stream passing 
through his land, except the negative right of being protected from any 
increase of his burden at the hands, either of the other proprietors, or 
of the owners and beneficiaries of the artificial stream. 

In other words, as regards the artificial stream, or the artificial .con- 
dition of a natural stream, as the case may be, the proprietor of the 

land tlirough which it passes, is subject to an easement, the nature of 

which is defined solely by contract between him and the person entitled 
to its enjoyment ; but to no one else is he under any obligations in 
respect of it. The simple fact, that an artificial stream, passes through 
the lands of A. and B., respectiveh% does not render it, like a stream 
existing naturally, a common subject of property for A, and B. ; they 
have no rights between each other in reference to it considered as a 

stream ; eacli may treat it as his own absolute property, subject only 

to the condition under which he must enjoy eveiy other portion of his 
property, namely, the observance of the maxim, Sk iite7'e tuo nt aliemm 
non ladas, Tims, supposing the artificial stream in question to be a sort 
of sewer or cut, for carrying off dye water, W &c., from the premises 
of a certain manufacturer, say M., then botli A. and B. have an ex- 
press contract, whatever it may be, with M., in reference to the pas- 
sage of the dye water through their respective lands, but not, necessarily 
any whatever with each other : each of them, as A., is bound to receive 
it when it comes to him, but having done this, he may keep posses- 
sion of it, and consume it if he finds it useful, say, for instance, as 

liquid manure ; and this, notwithstanding that his lower neighbours, B. 
and C., can -make as advantageous use of it as himself, and are anxi^ 
ous to have it for that purpose. If, however, A. permits it to pass^to 
B, he must ‘not increase its volume or impurity by discharge from his 
pwn premises, or in any way alter its character; he can do nothing to 
■ . . ’ 

Woolnjchy 23 Beav. 225. See also lostoch v. North Staffordshire Nailwey, 4 K 
and B. , 

(^) Wood v; Wtaid.S Ex. ,779- .. W Sitcrp y. Wamotite, 3 Ja.^n. s.Q. B, }0«2., 
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alfect the actual ooiiditiou of B/a laud, except as M.’s agent, and, there- 
fore, within the terms of M.’s contract. It should be* remembered in . con- 
nection with these points, that while, for the reasons already dwelt upon, 
stopping the waters of a natural stream is a direct interference with the 

property of lower riparian landowners, the contrary is the case with 

other waters, which in fact, belong in no sense to any other person 
than the owner of the laud upon which they are for the time being. 

*‘Of course B. may enter into an express contract with either M. or 
A. that a certain quantity of dye water shall be continually sent 

down to him, or he may acquireC*) a right to this, or to any greater 
extent, by any of the various modes of acquisition which will form 
the subject of consideration in later sections. But even in such case, 
if B.’s contract were with M. only, he would have no power to pre- 
vent A. from interrupting the water", if he chose,’* 

§ 15. So with regard to dangerous instruments ; if a man will 
keep them about his premises, he must take all due caution 
that tliey shall not cause injury to others. Where, therefore, 

defendant, in the case of Dicoofi v. Bell, W being possessed of a load- 
ed gun, sent a young girl to fetch it, with directions to take the 
priming out, which was accordingly done, and a damage accrued 
to the plaintilPs son in consequence of the girl's presenting the gun 
at him and drawing the trigger, wlreu the guri went off ; it was 
held, that the defendant was liable to damages in an aetbu on 
the case. If," observes Lord De?iman, delivering the judgment of 
the Court of Queen's Bench in L^ucA v. Nmlm, 

** I am guilty of negligence in leaving anything dangerous iti a place 
where I know it to be extremely probable that some other person will 
unjustifiably set it in motion, to the injury of a third ; and if that in- 
jury should be brought about, I presume that the sufferer might have 
redress by action against both or either of the two, but unquestionably 
against the first." In the case referred to," writes Mr. Broome, 
**the evidence showed that the defendant had negligently left his horse 
and cart unattended iu the street ; and that plaintiff, a child seven years 
old, having got upon the cart iu play, another child incautiously led the 
horse on, whereby phiintifif was thrown dojvu and hurt ; and, in answer to 
the argument, that plaintiff could not recover, having^ , by bis own act, 
contributed to the accident, it was observed, that the plaintiff, although 
acting without pru<leucc or thought, had shown these qualities id as great 
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a degree as he could he expected to .'possess them, and that his misOon** 
duct, at all eyents, bore ho proportion tO: that of the defendant* The esta- 
blished rule, indeed, applicable to such cases is, that the mere want of a 
superior degree of skill or care cannot be set up as a bar to the plain- 
tiff's claim for , redress ; and that, although the plaintiff may himself have 
been guilty of negligence, yet, unless he might, by the exercise of ordinary 
care, have avoided the consequences of the defendant's negligence, he will 
be entitled to recover ; if, by ordinary care, he might have avoided them, 
he must be^tonsidered as the author of his own wrong. Ordinary care, 
it has, moreover, been observed, must mean that degree of care which may 
reasonably be expected from a person in the plaintiff's situation ; and, in 
the absence of such ordinary care on the part of the plaintiff, the case 
will fall within and be governed by the general i-ule of the English Law* 
that no one can maintain an action for a wrong where' he has consented 
or contributed to the act which occasions his loss. • 

“ It is not, however, true .as a general proposition, that misconduct, even 
wilful and, culpable misconduct,e,must necessarily exclude the plaintiff who is 
guilty of it from the right to sue ; and against such general proposition the 
ease of Bird v. Holbrook is a decisive authority. In that case, the defen- 
dant, for the protection of his property, some of which had been stolen, set 
a spring- gun, without notice, in a walled garden, at a distance from his 
house, and the plaintiff, who climbed over the wall in pursuit of a stray 
fowl, having been shot and seriously injured, the defendant was held liable 
in damages. It was, indeed, observed, in a very recent case, that this 
decision proceeded on the ground, that setting spring-gun without notice 
was, even independently of the statute, an unlawful act ; but, it was like- 
wise remarked, that, although the correctness of such a position might 
perhaps be questioned, yet, if it were sound, the above decision was 
correct : and, on the whole, we may, it seems, conclude with reference 
to this subject, that although the law, in certain oases, forbids the set- 
ting of instruments capable of causing injury to man, where such in- 
jury will be a probable consequence of setting them, yet, with the ex- 
ception of those cases, a man has a right to do what lie pleases with 
his own land." 

Those who wish ‘to pursue this topic further will find an able> 
discussion of the right in the Attorney General v. ChamlerB^') 

§ 16. This principle receives considerable illustration from many 
^loent cases in which injury has happened to workmen from ma- 
dangerous employment, negligence of fellow workmen, 
and te hftne* It was formerly held that a master was not ge- 

(3) 5. Jftr. ..N.S. p:745; 
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nerally liable for an injury sustained by one of his servants 
through the negligence of a fellow servant employed in the same 
work. This was laid down in Triestly v. Fowler, but the authori- 
ty of this case was somewhat shaken till the recent case of the 
Barton’s Kill Goal Company v. Reed,i^ and Same v. M’6uire,(.^) 
confirmed it. A master is bound to take- all reasonable precau- 
tions to secure the safety of his workmen j in other words 
he must so use his own as not to injure another. Thus in 
JBrydon v. Stewari-^ it was held that the owner of a mine who lets 
a workman down, is bound to bring him up safely, even though 
he be leaving the mine on his own, and not liis master’s business, 

§ 17. But when reasonable care is taken to guard against 
ordinary accidents, no liability arises from extraordinary. There- 
fore in Blyth v. Birmingham Water Works Comyanyjd) where a 
company, incorporated for supplying a ^street with water, construct- 
ed their, apparatus according to the best known system, and kept it 
in proper repair for twenty-five years, at the end of which time a 
frost of unusual severity acted on the apparatus, . so as to causa 
injury to the property of another person: the Company was not 
held liable for negligence. 

Negligence in that case was well defined by Alderson, B, He said it 
“ consists in the omitting to do something that a reasonable man 
would do, or the doing something that a reasonable man would not doj 
in either case causing, unintentionally, mischief to a third party.”(^) ’ 

§ 18, The case of Begg. Adminisiratriw ^o., v. Midland. Railwey 
Company(^ also throws light upon this topic. There Bramwell, B,, 
delivering the judgment of the Court said : — 

, “Xhe facts stated by the declaration and the plea demurred to may be 
th^, summed up The defendants were possessed of o railway and car- 
riages and engines ; their servants were at work on the railway, in their 
service, with those carriages and engines ; the deceased voluntarily assist- 
ed some of them in their work ; others of the defendants’ servants were 
negligent about their work, and by reason thereof the deceased vtas killed j 
the defendants’ servants were persons competent to dp the work .j the de- 
fendants did not authorise' the negligence. | 

— . W .i . . ..-. - I , . . w , « II I I I , 

(c) 3. H. and W, L {d) 4 n. s* pt 1, p. 737. W itbid 77S. 

(/) ^ L, Cas. 60. , , ‘ " (j^) g Jnr, jJ}, s. 333, 

(A) And «ee Observations, 4 Jur. pt. 401. (i) 3* Jur, n. a. 300. 
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“We are of opiiiiou that under the^ circumstances, the action, is not 
maintainable. The cases show that if the- deceased had been a servant 
of the defendants, and injured under such circumstances as occurred here, 
no action would be maintainable ; and it might be enough for us to 
say ■ that those cases govern this, for it seems impossible to suppose that 
the deceased, by volunteering his services, can have any greater rights, 
or impose any greater duty on the defendants, tliau would have existed 
had he been a hired servant. But we were pressed by an expression, 
to be found in those cases, to the effect, that a servant undertakes, as 
between him and tlie master, to run all ordinary risks of the service, 
including the negligence of “ a fellow-servant and it was said there 
was mo such undertaking here. But in truth there is as much in the 
one case, as in the other ; the consideration may not be as obvious, but 
it is as competent for a man to agree, and as reasonable to hold that 
lie does agree, that if allowed to assist in the work, though not paid, 
he will take care of himself, from the negligence of liis fellow-workmen, 
as it would be if he were paid for his services. 

“But we were also told that there was and could be no agreement; 
that was a wrong-doer, and therefore the action was ^maintainable. 

It certainly would be strange that the case should be. better if he were 
a wrong-doer than if he had not been. We are of opinion that this 
argument cannot be supported. We desire not to be understood as lay- 
ing down any general proposition, that a wrong-doer never can main 
tain an action. If a man commits a trespass to land, • the occupier is 
not justified in shooting liim ; and probably, if the occupier were sport- 
ing or firing at a mark on his land, and saw a trespasser, and fire 
carelessly and hurt him, an action would lie. Nor do we desire to 
give any opinion on the cases cited of Bird v. Hoolbrooki^) and LijncJt 
V. Nardln^'J) but it is obvious and a truism to say that a wrong-doer 
cannot, 6ny more than one who is not a wrong-doer, maintain an action, 
unless he has a riglit to complain of the act causing the injury, and 
complain thereof against the person he has made defendant in the action. 
Now, it may be, that had the mischief here resulted from the personal 
act of the master, he, knowing that the deceased was there, the master 
would have been liable; and that, as the defendant’s servants knew the 
deceased was on the railway, and because they knew that, were guilty 
oT a wrong to him, they are liable to an action; but, on what . reason 
or principle should the defendants be ? If a servant is driving his man* 
twite a carriage, and a person gets up behind, and the servant, 

driyes carelessly and injures that person, the servant may be lia- 
ble, the -master? The law, for reasons of supposed cot^wi- 

il^Exch* 83S. (it) 4 Bhg. ees. (0 IQ. B. SP* 
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ence more ibaii on principle, makes a master liable in certain cases for 
the acts of bis servants — not only in cases in the nature of contract, 
winch depend on different considerations, but in cases independent of con- 
tract, such as negligent driving in the public streets, when damage is 
thereby done. This is a responsibility the law has put on them ; 
there is a duty on them to .take care that their servants do no damage 
to other by negligence in their work for their master, or to compen- 
sate the sufferer where such damage is done. The public interest may 
require this for tlie public benefit ; but why should a wrong-doer have 
power to create such a responsibility and such a duty ? No reason can 
be assigned. Some acts are absolutely and intrinsically wrong, where they 
directly and necessarily do an injury, as a blow ; others only so from 
their probable consequences. There is no absolute or intrinsic negligence ; 
it is always I’elative to some circumstances of time, place or person. It 
is not negligent or wrong for a man to fire at a mark in his own 
grounds at a distance from others, or to ride very rapidly in his own 
park ; but it is wrong so to fire near to,* and so to ride on, the pub- 
lic highway j and though the quality of the act is not altered* it is 
wrong in whoever does it, and so far it is as though it were intrin- 
sically wrong. So the act of firing or riding fast in an inclosure be- 
comes wrong, if the person doing it, sees there is some one near, whom 
it may damage. But the act is wrong in him only for the personal 
reason that he knows of its danger ; it would not be wrong in any one 
else who did not know that. Now, for a wilful act intrinsically wrong 
by a servant, the master is not liable. By a parity of reason he ought 
not to be where the act, not wrong in itself, is only so for reasons 
personal to the servant, and is wilful disregard of them. The master^s 
liability ought to be limited to that which he may anticipate and guard 
against, namely, the middle class of cases we have put. However, this 
may be, it .seems to us there can be no action except in retpect of 
a duty infringed, and that no man by his wrongful act can impose a 
duty; and as a direction by the master to drive furiously, or in the 
way called carelessly, in his park, would not be wrong in the master, 
it cannot be made so by a trespasser getting there, being hurt; so that 

quoad the i master, it is damnum ahgve injuria ; nnd if not a wrong 

iu the master when expressly ordered, it cannot be, if dope fey the ser- 
vant, against his orders. - The defendants might, if they „ had. thought fit, 
have directed their servants to move and propel < agam^^ other 
trucks without any notice , or precaution — in short, to do what the plain- 
tiff . complains of; and if their servants chose to work on those terms, 

aljihough it might be a wasteful way of using their engines and carriages, 
no pne could say it was wrongful. Then the deceased cannot make it 



I84i • WHEN ATASTEE NOT LIABLE. 

SO by coming there himself. Upon these grounds,* then, whether he is 
considered a wrong-doer or not, we are of opinion the action cannot be 
maintained, and that the plea is good*^* 

§ 19. But a master is not generally responsible for injury 
done to a servant , by a fellow servant, if he uses reasonable care 
in the selection of that servant. Tarrant v. WehbS*^) 

,§20. JL fortiori where the master has forbidden the act where- 
by the injury arises. Therefore in Caswell v. WorthJ.^) 

Action by the plaintiff, employed in a factory, against the defend- 
ant, the occupier, for not sufficiently fencing a shaft while in motion, 
as. required by the 7 & 8 Yict. c. 15, s. 21, whereby the plaintiff got 
entangled with it and was injured. Plea, admitting that the shaft was 
not sufficiently fenced, but alleging that the plaintiff, contrary to the ex- 
press command of the defendant, and knowing that it was dangerous to 
meddle with the shaft, took hold of it and set it in motion, whereby, 
and not by reason of the negligence of the defendant, the plaintiff was 
injured : — Held, on demurrer, a good plea. 

§ 21. The following summary of liability may then be laid down. 

Pirat, where the fellow-servant was incompetent to perform his duty. 

Secondly, where the servants were not engaged on common work. 

Thirdly, where the injury happens to a servant known to be inexperi- 
enced, and ignorant of the risks of the employment in which he is engaged. 

The master is also liable for injuries arising from defective machinery, 
or from a defective system established by him, or of which he is cognisant, 

§ 22. Cases occur in which the Defendant's servants cause 
the injury, but the master is not responsible, because the servant 
is not in fact employed in his master^s ; business. The master 
cannot be justly said in such cases to be using his own. So in 
Mitchell V. Crasmller^^) 

“ The defendants* carman having finished the business of the day, re- 
turned to their shop in Welbeck-street with their horse and cart, and 
obtained the key of the stable, which was close at hand ; but instead . 
of going there at once and putting up tlie horse, as it was his , duty 
ia do, he, without his master’s knowledge or consent, drove a feHoW 
ig^ to luston-square, and in his way back ran over and ii^jured'the 
and his wife: — Held, that inasmuch' as the carman ^was not, at 





(») 18 C. i. 79?, s. b. .26, S. J. C. P, 861. («) 3 Jut. n. %. 118, {») 15 0, B/SST. 
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the time of the accident, engaged in the bnsuiess of his masters, they 
wei?e not responsible for the consequences of his unauthorised act.’’ 

So in the case of Fatteti v. ReaSp) 

“ T., who was the collecting clerk of the defendant, kept a horse and 
gig of his own at his master’s stables, free of charge, he using the 
same for the business of his master, as well as on his own account. 

T. having, whilst out with his horse and gig, to the knowledge of the 
defendant, and for the purpose of collecting the defendant’s business 
debts, negligently run against, and occasioned an injury to, the horse of 
another person,— Held, that the defendant was liable for the injury, al- 
though he had not expressly requested T. to go with the horse and gig 
on his, the defendant’s business, 

Oockburn, C. J,— T am of opiuion that this rule should be dis- 
charged. I concur in the proposition stated by the learned counsel for 
the defendant .to this extent— that it is not^sufficient to make the mas- 
ter responsible for the negligent driving of the servant, that the servant 
has been guilty of negligence in driving the vehicle, unless he was driv- 
ing at the time in the course of his master’s employ— that is, that he 
was driving on such occasion with his master’s authority. But I think 
that there was abundant evidence to satisfy that iu the present case. 
It is true that the horse and gig in question were not the master’s ; 
but Taylor was the general manager of the defendant, and by a tacit 
arrangement between them he used the horse and gig in the service of 
the defendant, they being kept on the defendant’s premises, and at his 
expense. Taylor must have had left to him the discretion of determin- 
ing whether the business of the defendant could best bp done by a 
horse and gig or not j and there was added to that this fact, that the 
defendant knew on this particular occasion that Taylor was so using the 
horse and gig. Therefore, though the liorse and gig were in fact Taylor*^ 
they were used for his master’s business and with his knowledge, and 
kept by the defendant, in consideration of such use, free of expense to 
Taylor, There is also, I think, no ground for disturbing the verdict 
for the evidence. 

, J.— I am of the same opinion. I agree with Mr. AiUr- 

ion, that in aj|l eases of this kind the veal question is, wliether, the ser- 
vant was acting V the occasion as agent of the mastet. That is de- 
monstrated by the course, of pleading, which gives the plaintiff in . such 
oases the option of stating the act in his declaration as the act of the 
defendant’s servant, or by stating it, according to its legal effect, as 
the act of the defendant himself, which was the case of BrueJk v. 

{p) %. Jur. a. *. S00. 
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mentis) shows he may do. In this case I- think there was ample evidence 
to show that Taylor was acting on the occasion in question as the agent 
of the defendant. No doubt it was necessary for the plaintiff to prove 
that Taylor was then employing the horse and gig about the defend- 

ant’s business, but I think that there was sufficient evidence to establish 
this, and that it was so left by the^ learned judge to the jury; but 
whether it was so left or not is immaterial in this case, for no com- 
plaint of that kind is stated in the rule. * I also think that it is not 
necessary that there should be any express request to go with the horse 
and gig on the defendant’s business. The jury may imply it from the 

general nature of the employment. There is, therefore, I think, no ground 
for this complaint ; and with respect to the other point, I also think 
that the verdict should not be disturbed, and that this rule cannot, 
therefore, be supported on either ground. 

“ Willes^ J. — I am also of the same opinion. The argument of the 
defendant’s counsel is contr-ary to what is laid down by Holt, C, J., in 
Tnrheroile v. Stamye/r) where ^ it is stated, that ‘if the defendant’s ser- 
vant kindled the fire in the way of husbandry, and proper for his em- 
ployment, though he had no express command of his master, yet his 

master shall be liable to an action for damage done to another by the 
fire, for it shall be intended that the servant had authority from hia 
master, it being for his master’s benefit.* It is plain that Taylor was 
acting for his master in what he was doing on this occasion, and there- 
fore the master is responsible.” 

§ 23. If a contractor employs another to do an act which may 
be done in a lawful manner, and the latter, in doing it, un- 
necessarily commits a public nuisance, whereby injury results to a 
third^ person, the employer is not responsible. Teachey RoidandS^) 

A. employed B. to construct a drain in a public highway. B. 
employed 0. to fill in the earth over the brickwork, and to carry 
away the surplus. 0., in performing his work, left the earth raised 
so much above the level of the road, that D., driving in the 
dark, was thereby upset and sustained injury : — Held, that A. was 
not responsible for the negligence of C. 

§ 24. But the Law is otherwise where the act is itself un-* 
lawful. Therefore in MUs v. The Sheffield 6as Gonmmere Com- 

d^ndants, a registered joint stock company, contracted with 
{^) 6 T. R. 169. . (r) 1 Ld. Baym, m. (s) 13 C. B, 183. 18 Jar. 146. 
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A. for .the laying of their main gas-pipe in the streets of Sheffield, hav- 
ing no special powers for that purpose. The servants of A. left a heap 
of earth and stones which had been thrown out of the trenches dug 
for receiving the pipes in one of the streets, and the plaintiff, iu pass- 
ing. along the street^ tumbled over it and was injured : — Held, that the 
defendants were liable to an action for the injury occasioned to the plain- 
tiff/’ 

§ 35. So with respect to dangerous animals. Wliether they be 
fern natum^ which escape, or ferocious animals of a reclaimed 
nature, as savage dogs, the rule is equally the same. Thus in Jackson 
V. Smithson^^^'^ where the action was brought for keeping a ram 
which was in the habit of attacking people. Alderson, B. said : — 

“ In truth, there is no distinction between the case of an animal 
which breaks through the tameness of its nature, and is fierce, and 
known by the ’owner to be so, and one whjch is fern nalura,*\^) 

§ 26. So with reference to this general principle of jurisprudence 
we may advantageously give instances from JustinianX^) 

“ The Law requires that a man should not do even what he has a 
right to do in a manner which he ought not to adopt,*’ 

On this subject Justinian teaches as follows : — 

If a man by throwing a javelin for his diversion or exercise hap** 
pen to kill a slave who is passing, a distinction must be drawn. If 
the slave be killed by a soldier while he is exercising in a place ap- 
pointed for that purpose, the soldier is not in fault : but if any other 
persou did it, that person is legally guilty of a fault (cutpa). And so 
it is if a soldier exercise himself by throwing darts in a place not set 
apart for that purpose. 

** Also if a man lopping off branches from a tree killed your] slave 
who is going by, be is guilty of a fault if this was done near a pub- 
lic road or way, and he did not call out that passers by might avoid 
the fatt of the branch ; but if he gave warning and the passer by did 
not take care of himself, the lopper is not liable. He is equally ' free 
from fault if he was at work away from a road or in the middle of 
a field, though he did not give warning, for no stranger had a right 
to go there.” ' 


{it) And see Obiervatious, 6 a, p. S4f & aSS. 

(v) I'bis maxim is well illustrated by Jfrdom, See utitm (tudoriff p. 361. 

(w)Jttttt.. L IV. 1. S. i ^1. 5. 
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These two paragraphs rest on the principle that when a man 
does thait which he has a right to do, in such a manner that 
no mischief can reammlly apprehended therefrom, whatever mis- 
chief does in fact arise is fortuitous, so far as he is concerned 
and therefore he is not liable. • 

§ 27. So where a man has a duty to perform, care must be tak- 
en not to exceed its limits. Thus, though it is lawful to correct a 
child, or scholar, or an apprentice, it must be done in moderation, 
and the duty can afford no justification for cruelty, as the case of 
the infamous Brownrigg taught us. So the Eoman Law says, 
Bevu duntamt caHigatio concessa e&t docenti ; und, Bmceptem nimia 
mvitia mdpm admmeratuf : and see generally the Agidlmn Law. 

§ 28. A further illustration of the general rule is to be found in 
the maxim of Uljoia7i; Nemo plus juris ad alkmi transferre potest 
gmm ipse haberet. 

No man can transfer to another rights which he does ^not him- 
self possess. Por it is clear that this cannot be done without dero- 
gating from the rights of some third party, or of the State, Thus, 
a mortgagor cannot sell more than his Equity of redemption ; nor 
a mortgagee more than^his own mortgage term. Giuod meum est 
sine facto meo^ vel defectu meo, amitti vel in alienum trmisferri 
non potest. 

§ 29. The Hindu Law furnishes us with an admirable illustra- 
tion of this principle. Ordinarily speaking, the possessor of self- 
acquired property may dispose of it as he pleases : but in the 
case of a father, member of an undivided family, acquiring such 
property, it seems, according to the Mitachasara, which gives the 
^Law in this Presidency, (though the rule is less stringent in 
Bengal) that he cannot alienate the immoveable, without the consent 
of the sons. Per they have by birth an incohate right in all the fa- 
ther's property i and therefore in the case of M. Feerapa Goonden 
V. Mootayee^^) the -Sudder refused to entertain a special appeal by 
the daughter, to whom the father had given a small portion of his 
self-acquired landed estate. After the father's death the son 
^Kthe recovery, on the ground that the gift was against his will, 
on reference being made to liim, declared that ' 

' ^ ; ■■ ' i, 

{*). Speeial App. Snider, asth Angmt 1858. 
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the soB^s consent was necessary/y) And such appears to be the 
Law, See Strange^e Manual^ § 149. The tendency of our Courts is 
to unfetter the alienation of land. Accordingly Li re the goods 

of G. 'Royaloo Chetty deceased/.^' the Madras Supreme Court held 
that the widow of an undivided Hindu brother was entitled to the 
administration of self-acquired estate, ns against the brothers who cave- 
ated. But qticere this decision ; for the Law seems to be, that if the 
owner of self-acquired property does not dispOse of it % an act 

inter vivos, it will follow the ordinary Law of inheritance.("^ If this 
be so, she would only have been entitled to maintenance. In 

Gopeehist Gosain v. Qimgapersaud GosaUi^), the Privy Council laid 
* down certain canons, but that was a Bengal case : and in Naga^ 
lutelmee TJmmal v. Gopoo Nadaraga CheUy^<^) the right of a man, 
without male issue or kinsman, to dispose of the whole of liis 

property as against his widow, after securing her maintenance, was 
affirmed. So if a Hindu widow were; to alienate her husband's 
landed property, though it might not work a forfeiture of her 
estate, but be good against her for the period of her life, the 

heirs could no doubt set it aside from the moment of her death ; 
for she could not convey a greater estate than she herself had.^«^^ 

§ 30. There are however certain exceptions in which a party 
undoubtedly does give by transference a larger estate than he him- 
self possesses, according to the English Law. The first is that of 
sale in market overt of chattels personal. 

“A sale of goods, even by a party who has himself only the po?^ 

sessijp, and not the property, as a thief or a finder, will be valid 

against the rightful owner, provided it be made in market overt during 
the usual market hours, unless such goods were the property of the 
!^ng, or unless the buyer knew that the property was not in the sell- 
er, or there was any other fraud in the transaction. 

Market overt, we may likewise observe, is defined to be a fair or 
market held at stated intervals in particular places, by virtue of a charac- 
ter or prescription. In the city of London, however, the custom is, that 
every shop is, ex^pl on Sunday, market overt in regard to the goods 

■; ^ 

(y) 14(9. See 1. Sir Thoma^ fitoikagfe, 16, 25. 2 Stft 0, 11. . («) Bth 1661. 

(«) 1. Str. p. 28S. (5) e App. p. 63. {^) Ibwp. 300. 

, (d) Consult the foUoudng cases— A. 23 of 1849. M. 8. E. p. 61. S. A* 62 of 184(8. S. E. 
p. 74(. 8. A. 6 of 184(9. S. R. p. 11$. S. A. 11 of 1862. S. R. for 1863, p. 4(5. S. A. 141 of 
1866. S. R. for 1366, p, 14. 8. A. 124 of 1866. 8. R for 1867. p. 1, 2. Moore’s I. A. 38L 8. A. 
18 of 1843. S. A. 98 of 1866. S. R. 1857. p. 107. 6 H. I. A p. 1, 7. Moore’s t A. p. 64, 
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usually .and publicly sold therein; and a sale within the city pf Lon- 
don, in an open shop, of goods usually dealt in there, is a sale in mar- 
ket overt, though the premises are described ip evidence as a warehouse, 
and are not sufficiently open tp the street for a person on the outside 
to see what passes within. By Stat 1. jur. 1. c. 21. it is enacted, that 
the sale of any goods wrongfully taken to any pawnbroker in London, or 
within two miles thereof, shall not alter the property ; for this, being 
usually a ^clandestine trade, is therefore made an exception to the 
general ruk.”W 

.The .Leading case is that of Miller v. Bace.if) 

§ 31. Another is that which occasionally happens, m Sloppaffe in 
tramitu, where though the unpaid vendor of goods has a right to 
stop them before they have reached his insolvent vendee, yet if the 
vendee has indorsed the bill of lading to a bond fide assignee, such 
assignee has a right to hold the goods as against the unpaid vendor. 
Thus in Jenlyne v. Ueborne^a) Tindall C. J., said ; — 

The actual holder of an indorsed bill of lading, may, undoubtedly, by 
indorsement, transfer a greater right than he himself has. It is at variance 
with the general principles of Law, that a man should be allowed to 
being, like a bill ,pf exchange, a negotiable instrument, for the general 
convenience of commerce, has been allowed to have an effect at variance 
with the ordinary principles of Law. But this operation of a bill of 
lading, being derived from its negotiable quality, appears to us to be 
confined to the case where the person who transfers the right is him- 
self in possession of the bill of lading, so as to be in a situation to 

transfer the instrument itself, which is the symbol of the property it- 
self.” ^ 

§ 82. It may be useful here to state the Roman Law. 

**If, as Sc^vigny remarks,” writes Mr. Phillimorei^) it were possible 

to make property and possession legally inseparable, and to consider the 
possessor alone as the proprietor, the theory of possession would be very 
simple. It happens, however, that such a state of things is not com- 

patible with the artificial habits and exigencies of social life. The sepa- 
ration of possession^ and property is an infallible consequence of advan- 
cing refinement. Possession, the exteimal sign of property, ceases to be an 

infallible guide to the real owner ; and yet as there are inany oases in 

indicates the real owner, it cannot be stripped of all the adr 
^ — : ; - 

/ (4 Connie, Leg. Max. 630. (/) 1 L., 0^ 689. 
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vantages which seem naturally to belong to it. Here arises a fertile 
cause of difficulties, which have been solved by different countries in dif- 
ferent ways — by none in a manner so deficient in all that contributes 
to the cheap and easy defence of property, and to the maintenance of 
substantial justice, as by the legislature of England. The Eoman Law- 
conferred two rights upon the possessor, the one that of “ umcapio,^ the 
other that of the ‘ interdicts.’ ‘ Usucapid* was the consequence of a pos- 
session in virtue of the Civil Law, i. e., the Law of the twelve tables ; 
^ interdicts’ were remedies granted by the proetor for the provisional 
maintenance of every possession not proved to have been obtained by 
fraud or violence. Samgny distinguishes three kinds of possession — 'Civil 
possession, which may ripen into a complete title by ' umcapio^ posses- 
sion, properly so called, which gives a right to the interdicts, and na- 
tural possession, which consists in a physical act, without any intention 
to make the thing on which the act operates our own. 

The whole effect of possession, as an active legal principle, is com* 
prised in the two rights that I have meiftioned. It should not be con- 
founded with the * mucapiOi to which the Publiciana in rm actio and 
the fnictuum perception must be referred. These two passages in the 
Digest, whichj carefully considered, do not contradict but explain each 
other, are quite sufficient to clear up the difficulties that have been 
wantonly multiplied about its real nature — Ofilm^poemmnm rem facH^ 
non juris esse ait; and ^ Possessio plurmum ^ jure mutmiurJi'i) It 
is a question of fact, if considered as a cause of Law, if considered as to 
the effects which flow from it — * Omnis ie posmsione eonirocersia mt eo 
pertinet ut quod no7i possidem'us mUs restituaiur, aut ad hoc ut retinere 
noUs iiceat quod possidemm -^estituendee possessionis ordo^ aut interdicto 
experiivrt aut per actionem, JReiinendee ita que possessionis duplex via est^ 
ant exceptia aut interdictum exceptlo datur muliis ex causis ei qui possideL^ 
The interdicta ' uU possidetis* and ntrubi, were given by the preetor, re* 
tinmdoe possessimis camd^ the fii*st for immoveable property, interdicto uti 
possidetie de fundi vet edium possessione contmditur^ the second for move- 
able things, ‘ utruhi vero de rerum immohilitm possessione* There were 
several ^interdicts’ for giving back possession, the chief being the * in* 
terdictum de vV* 

§ 33, The transferee generally speaking suceeedB tox the rights 
of his assignor, whateveir they may be. Qui a^m Jure 
eodem Jure uti delet, Qui i» Jm datmmive succedit, 

Jme (Jtm uti dehet. dssi^natus utiiw Jure moteris : is the lan- 
guage of the Eoman Lav. 

(*) Big. xil % 47. 
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§ 34. Thus a Mortgagor may sell his Equity of redemption/ i) which 
in fact is only the purchase of a right ta redeem on payment 
of the Mortgagee's debt and interest. He cannot conv^ a larger 
estate than he has left in himself. But the assignee will stand 
exactly in the place of his assignor.^^) So the sheriff sells only the 
ngU, title, and interest, of the Execution debtor, whatever that may 
be. It may be nothing, or it may be the fee. So in execution 
of the Mofussil Court's decrees, at a sale the purchaser only buys 
the debtor's interest, and qt(>oad hoc will represent the debtor and 
stand in his shoes. Where the subject of the sale, for instance, is 
land, the property of the execution debtor, leased put to tenants, 
the party purchasing buys the estate subject to the lease, and can- 
not oust the tenants in possession. 

§ 35. A further illustration of the general rule is to be found 
in the restraint which the Law places even upon a man's own free- 
dom of will, where it operates to the detriment of another. Where- 
ever an agreement has been made, it cannot be departed from by 
one party without the consent of the other; and so, where a man 
bias made even a representation, on the faith of which another has 
been induced to alter his previous circumstances, the party making 
the representation cannot allege a different state of circumstances from 
that which he originally held forth. These principles are expressed 
in the maxims of Papinian, Nemo potest rmtare consilium smm in 
alteritis injuriam. Non delet alieri per alterum iniqua conditio inferri. 
Nemo ex suo delicto meliorem smm conditionem facere potest. No 
man shall take advantage of his own wrong. See the maxim il- 
lustrated by Broome^) and the observations in the case of Pickard v. 
Sears in my work on Evidence § E15, 216, and Anti Topic 5th. 

§ 36. Thus where a gift is once complete, the donor cannot 
revoke it; as thePrench say, Donner et retenir ne vantP Thus 
a voluntary conveyance is good as against the party and his re- 
presentatives, though void as against subsequent purchasers, and 
against creditors if the party in insolvent circumstances at the time. 
So in fillers v. Peaxmont^ it was said — 

> , “ That if a man will iraprovidently bind himself up by a voluntary 

r '"1 ■ ■ ■ ■ ■ ■ ■ ■■■',' -.■.-■i; j TL- . .. . : , 

N t .^ 9 to natuie of Bquily of redemption See S. a. 49 of 1858. M. U. 58 A* 52 of 1855. 
a a. for 1856. p. 68. 

; ; <«?>.See S. A. 20 of 1854. M S. K. of 1854, p. 88. ^ 

^ Mia, p 209. . {m) 1 Vorn. 101. 
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deed, atid not reserve a liberty to bimself by a power of revocation, a 
Court of Equity will not loose the fetters he hath put upon himself^ 
but he must lie down under his own folly.*\») 

Thus where a party has accepted a trust, he cannot renounce 
it. So of an Executor, or Administrator, proving the will or taking 
out letters of administration. 

§ 37. Thus where A. is indebted to B. who is indebted to 0., 
B. cannot at Law transfer the debt of A. to C. without the con- 
sent of both A. and C. for it is an entirely new contract to which 
all parties must express their consent before it can have any bind- 
ing obligation. («>) It is in fact an extinguishment of the original 
liability by a substituted contract, through which the respective par-^ 
ties are marshalled in entirely new relations. The Roman Law re- 
cognized this form of contract under the name of Delegatio, Xllpian 
says. Deleg aTBy est vice alivm dare creditoremy vel cui JueserilMy 
But in Equity a debt can be transferred or assigned without the 
consent of the debtor : and the assignment will create a trust on 
the fund in favour of the equitable assignee, and constitute an 
equitable Hen upon it. This doctrine is thoroughly recognized in 
the Mofussil Courts of India.^irl The Madras Sadder expressly says — • 

The Court of Sadder Udalut remark that the Courts of this coun-^ 
try, being quite as much Courts of Equity as Courts of Law, have 
always recognized the right of a party to assign over a Bond for a 
valuable consideration, without requiring the obligee to be of neoe^ity 
a party to the same.’^ 

/ J?.’* On the same ground where a trust in favour of credi- 
tors has once been communicated to them, it cannot be reversed 

by the settlor. 

§ 39. So a tenant cannot dispute his landlord's title, though \\& 
may show that that title is at an end ; for by holding under 
the landlord the tenant has admitted his proprietary right as 

between them. ' In, an action of ejectment therefore he ali^Unot 

set up the Jus teriU, ox seek to defend his possession by ; eatablish- 

(n) It would be well for iiarfciee aoefepting ths oftlce of Truetwa to Vbmember that they are 
bound by the provisions of the Trust Deed though they have never read it— that they are bound 
to enforce covenants contained in it and that if loss happen by reason of their omitting so to do 
they will be personally responsible. T^moh v. (SlresmoUy 10 Beat, 412. 

(o) But see Macph ; on Mortgage, p. 103. {p) Pand. 43. 1. 

{0 2. See N. W. P. R. Vol 10 p. 474 and in 3. A. No. 10 oflSSO. Mad', S. R. for ISfiO, p. 

‘25 
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ing a defact in his landlord's title. So in Trover ^ ,a Bailee who 
has obtained lawful possession from the Baibr, shall not set up 
the jv>s iertii as a defence. The Bailee^ however, may deliver the 
goods to the true owner; and such delivery will be a good de- 
fence to an action for the same goods by the Bailor. Thorne 
Vr Tilh^rySr) 

§ 40. On the same ground stands the force of the plea of an 
account stated, Where a party has once admitted the correctness 
of a balance struck against him, and there is no element of fraud, 
surprize, mistalce, or the like, it is reasonable that he should be 
bound by his conduct. 

§ 41. Of course where there h^s been gross fraud or imposition, 
Equity will permit the whole account to be opened up and the 
account taken de novoJA So in Hfrey v. a settlement of 

account, between parties in t}ie relation of guardian and ward come to 
without a full investigation of accounts, was set aside after a lapse 
o! 20 years, there being errors on the face of the accounts and 
fictitious entries. 

§ 42. In other cases where inaccuracy or mistake is not shown 
to affect all the items, Equity will not permit the whole ac- 
count to be ripped up, but permit it to stand with liberty to 
‘‘ surcharge and falsify /' under the first of which terms addi- 
tional items may be proved ; and under the latter, the correctness 
of existing items impugned. The onus jprobandi is of course on 
the party impugning the settled account. Long acquiesence T^the 
correctness of an account rendered will lead to a presumption of 
its being admitted correct : and in some cases Equity will confine 
the liberty to surcharge and . falsify to particular items which are 
stated in the Decree. Storyi^) says:— 

" Between merchants at home an account which has been presented 
and no objection made thereto after the lapse of several posts 
is treated under ordinary circumstances as being by acquiescence 
a stated account. Between merchants in different countries a rule 
founded in similar considerations prevails. If an account has 


(r) 3 Hurlston and Noman, 534. 

Tweinj-^s Eauity, 848. (f) Jw. 981. #11. 18. Jwe. 269. 

(») Eq. Jnr# 1 Voip,.58S. 
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been transmitted from the one to the other and no objection is made 

after several opportunities of writing have occurred it is treated as 

an acquiescence in the correctness of the account transmitted ; aud there- 
fore it is deemed a stated account.” 

The rule is that the account will be presumed to be accepted 
as correct unless objected to within a reasonable time. 

**That reasonable time” says Story is to be judged of in ordi- 
nary cases, by the habits of business at home and abroad ; and the 

usual course is required to be followed unless there are special cir- 
cumstances to vary it or to excuse a departure from it.”W 



lOPIC THE FOURTEENTH. 

IISTAKE. 

Non mdmtur qui errant comentireiA 

§1, The maxim which heads this disquisition is of the, very 
widest application: it pervades the entire law, and is the nucleus 
of a cluster of maxims. It is necessary to inquire into the elements 
of consent/^ Obviously the , term implies, first, knowledge of the 
facts \ secondly, perfect freedom in the party ; thirdly, the positive 
act by which the consent ^is notified. Metaphysicians and the school- 
men may draw fine distinctions touching free will, but the language 
of the Eoman Law, with its amazing strong sense, is clear as to 
what constitutes consent, even where the actor is an unwilling agent, 
so that the compulsion be short of what constitutes J)uree$. Coactus 
it says with a sort of oxymoron ; a paraphrase, as Mr. PMUimore 
points out, from Homer^s h^Kovr Byp,m, or as our adage has it 

A man mwineed against his toill * 

Is of the same opinion still. 

where the word * will,* by a poetical license, is put for since a 
man cannot be convinced against his will, though he may be so 
contrary to his wish. A man may give his consent very much 
against bis inclination, as where he pays his adverse damages awarded 
against him in an action at Law. But putting aside for the pre- 
sent all such Duress as actually compels the performance of acts, 
it is clear that consent cannot equitably be said to have been given, 
unless the consenting party has a full knowledge of all the material 
facts which would probably influence his judgment. The Eomau 
Law says Non vicletur coneensum reiinmsse si quis ex prmeripio 
mmntis aliquidimimtaviL But Yaniiimoru justa exousatio non esiX^) 

§ 2. A moment^s reflexion wnll show how this question of eon*- 
pervades the Law. In respect to Infancy, Coverture, Luimoy, 
I^jukehness, Duress; in respect to acts done under the influence 

■ - - ^ 

(«) Uig. 0. 17# lie. (ft) Sec NortoB*9 Bvjdence, $ 6^. 
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of surprize and mistake ; with respect to the ^ scienier^ in fraud, 
and the intention in criminal cases ;(c) with respect to the validity of 
contracts; and the liability for torts; with respect to gifts, con- 
donation, and waiver; it will be found to be one of the most im- 
portant elements of consideration. And many maxims pithily re- 
cord this fact. Consent is indeed the very foundation and essence 
of every contract. Thus the Roman LawW says, In omnibus rebue 
guc& dominiwm transferent, concurrat oportet^ affectus em ntraque parte 
contfCLJieutiu/m i nam eive ea venditio^ ^we donatio^ sive conduction 
sive qucelibet alia causa contrahendi fuit, nisi animus utrius-^qiie con-- 
sentity per dud ad effectum in quod inclioatury non potest 

§ 3. . Por the present we shall confine our attention to the doctrine 
of Mistake; but it will be advisable before entering upon this that 
I would call . attention to the profound observations of Aristotle (^) 
on this question of voluntariness as constituting the touchstone of 
a just or unjust act. The whole disquisition from the passage quot- 
ed to the end of the Vth Book should be attentively studied. It 
IS too long for transcription here. He says— 

Now, since the abstract Just and unjust are what they, have beeu 
stated to be, a man acts unjustly and justly whenever he does these 
things- voluntarily ; but when he does them involuntarily, he neither acta 
unjustly nor justly, except accidentally ; for they do acts which acci-» 
dentally happen to be just or unjust. But an unjust act and a jn$i 
act are decided by the voluntariness aud involuntariness of them; for 
whenever an act is voluntary it is blamed; and at the same time it be- 
comes an unjust act: so that there will be something unjust which is : not 
yet an unjust act, except the condition of voluntariness be added to it. I 
pall that voluntary, as also has been said before, which (being in bis own 
power) a man does knowingly, and not from ignorance of the person, the 
instrument, or the motive ; as of the person he strikes, the instrument, 
and the motive of striking, and each of those particulars, not accidentally* 

nor bf compulsion ; as if another man were to take hold of his hand, and 
— .V 

■ (<?) The recent Appellaat, aud Hespondeat, S Jut. N# $. 

illustration of this proposition. The Great Western Kailway Act enacted that ^ every pwson 
shall send of cause to is ssnt ** hy the railway any goods of a' dangeroM be liable to a 

penalty. The Defendant a carrier received some cases from his Krindpal ooatifitting oil of vitriol but 
stated to contain gun stoch^ and forwarded such ow«s by tkB Kritthy desbfrihmg the contents as 
already described by his constituent, The Court cff Bwwjh on ^ case held that the 

canier was not liable and that the words send or caw to be sent’* meant *Hnlentwnallg or 
ingly send or cause to be sent.’* 

(d) D. '' ' . (e) Bhics V. C. S. 
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strike a third person ; iu this case he did it not voluntarily for the 
act was not in his own power. Agam^ it is possible- that the person 
struck should be the father the striker, and that the striker should 
know him to be a man, or be one of the company, and yet not 

know him to be his own father* Let the same distinction be applied 

in the case of the ; motive, and all the other particulars attending the 
whole act. Consequently, that which is done through ignorance, or if 
not done through ignorance, is not in a man’s own power, or is done 
through compulsion, is involuntary. !For we both do and suffer many 
things which naturally befall us, not one of which is either voluntary or 
involuntary ; as, for example, growing old, and dying.” 

§. 4. Consent then answers to the ^podipetris of Aristotle, delibe- 
rate choice. But choice cannot be made upon a due deliberation, 
unless all the circumstances calling for deliberation are known and 
submitted to the judgment -5 and when this has not been done, consent, 
though given in fact, has bee®, given under a mistake, and would not 
have probably been given, had all the circumstances been present- 
ed to the mind at the time of deliberation. Equity then declares 

that such a consent shall not be binding 5 but this doctrine, if 
left bald and general as it is above stated, would leave loopholes 
for slipping out of very many solemn, transactions, and therefore 
there are grafted upon it many limitations, which are all founded 
upon good sense, and which together with the principal doctrine 
I now proceed to discuss. 


§. 5.^ .Mistakes are ordinarily divided into two classes, 
of law, and mistakes of fact. 


Mistakes 


§. 6 . With regard to the former, the settled rule of Law is 
Jj^orantia legis nemmem excumi ; for the law is a siilpject mat- 
ter which every man may know, and ignorantia eomm gum quu 
scire tenetur neminem excusat. If a man alleges ignorance of the 
law, he is in point of fact seeking to excuse himself on the 
ground of his own laches, and ngilaniiJm et non dQrmieniihm y«- 
m mhvefdtmi. Whereas in regard to matters of fact, their mtdti- 
fortn combination may deceive the most vigilant. With regard to 
Xaw, it is clear that society would not be safe, if the oriminal 
bis ignorance of the Law as a valid justificatiott of his 
zcL to mala in se, that class of crimes which sin 

against the law of God and man^ or of Nature, as they are called, 
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such as murder and the like, there can be no question but that 
every rational person must be taken to be acquainted with them. 
With regard to the other class of oSsnots, mala prohihita, those acts 
which but for some legislative enactment would be indifferent — as 
for instance the fiscal laws, as gathering salt oh the seashore, or laws 
made for the encouragement of trade, as burying the dead in 
woolen cloths,— though they may not be necessarily known to each 
individual member of the state, still it is part of the social com* 
pact, that each member shall pay obedience to the laws which the 
legislative body may enact. That is the portion of his personal 
liberty which he surrenders up as the price of protection for his 
remaining freedom, his rights of property, person, and character. 
Therefore it is impossible upon any occasion arising for enforcing 
any of these laws, that the citizen can be permitted to escape 
their efficacy by declaring his ignorance of their existence. At 
the same time it behoves the State ^o take care that each Law 

as it is passed, be as widely and effectively promulgated as possible, 

§ 7. Whether the doctrine should prevail in respect to the 

transactions of private life has been the subject of much 'discus- 
sion among the Civilians.^/) The Eoman Law appears to have 
drawn a distinction here, and held that ignorance of Law shall 
not profit those who are desirous of acquiring an advantage or 
right, but it shall not prejudice those who are seeking their 
own right. Thus the Bigest^s) says, juris ignoraniia non exomai. 

But the doctrine is well settled in England. The leading ease 

is Marriott v. Eampton,W taken by Mr. Smith, for illustration of 
^the doctrine that money paid under a mistake of Law cannot be 
recovered back. The whole doctrine and the distinctions between 
payment, under mistake of fact and mistake of law will be there 
luminously discussed in the note. In Marshall v. Collettfif) 
iji,.i|,;8aid':;— . u.. 

“ It is i a- maxim of Equity, that parties making a mistake ia last- 
ters of fact j^a!^ not be held bound by acts committed by .them 
under such mistake. When, however, they make a mistake in Law, 
they cannot afterwards , be heard to . say that the. cqnt!^ eh^l, on that 
account, he set aside.” 

. (/) See Story on Xg t 7air. note R. to ftUltisale.ktO'f l^.S ftnrgs’s Comm. 743., 

L 33 ! ti{. 6. 8, 7. , (A) 3. Smith’s tesdiog Cows. p. 3SS, • 

(«■; T, ud Col ! Ixch *. Owes 358. 
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§ 8. The ground on which this doctrine has been settled irt 
our Law probably is that assigned by Lord Mlenhorough in Bilbu 
V. and others, that otherwise there is no saying to what 

extent this excuse of ignorance might be carried. 

§ 9. It may be a legal fiction that ev'ery one knows the Law. 
In point of fact we know that the reverse is the truth ; but in, 
jictione juris semper consistit eqnitas ; and here the hardship to 
the individual which may occasionally be wrought, yields to the 
general good of the community at large; and Solus populi Supremo 
leiRi again, iuterest reipuhlicce ut sit finis litium. 

^If* says Storfi^) ‘upon the mere ground of ignorance of the Law, 
men were admitted to overhaul or extinguish their most solemn contracts, 
and especially those which have been executed by a complete perform^ 
ance, there would be much embarrassing litigation in all judicial tri- 
bunals, and no small dangSr of injustice, from the nature and difficul- 
ty of the proper proofs. The* presumption is, that every person is ac- 
quainted with his own rights, provided he has had a reasonable op- 
portunity to know them. And nothing can be more liable to abuse, 
than tQ permit a person to reclaim his property upon the mere pretence, 
that at the .tinae of parting with it, he was ignorant of the Law act- 
ing on his title. Mr. "Eonblanque has accordingly laid it down as , a 
general proposition, that in Courts of Equity ignorance of the Law shall 
not affect agreements, nor excuse from the legal consequences of parti- 
cular acts. And he is fully borne out by authorities.” 

§ 10. Thus when the obligee of a bond releases one of two 
joint obligors (not joint and several) under the belief that he 
still retains his remedy against the other, be can obtain no relief 
in Equity against the consequence of his act at law, which is to 
release iotk the obligors. So again, if a creditor gives time to his 
principal debtor without the knowledge and consent of his surety, 
this shall release the surety, notwithstanding any erroneous impres- 
sion as to the Law upon the mind of the creditor. The obliga- 
^tion of the surety is altered; and he may justly say non hce in 
feedera venL 

‘ §11. In considering cases wherein the alleged no^istake is prs- 
as one purely of Law, it will be material to look closely, 

tc seerc whether there be not in, it an ingredient of mferepresenta- 

— — 1 ." . . . ■ - 

(i) Daai p. 409. jEq; Jar. 5 in. 
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tion, imposition, undue influence, undue confidence, imbecility, or 
the like, ■which if shown wiU be a ground for relief upon another 
footing, that of fraud, actual, or constructive. Such for instance is an 
arrangement between parent and child, when the son, on coming, 
of a-^e, cuts off the entail to pay the father’s debts ; where there 
wlerrima fidesan the part of the parent, a cotiiplete know- 
ledcre on the part of the child, and an entire absence of undue 
influence. 

§ 12. Where the point of Law is doubtful, as for instance 
the construction of clauses of a will,(0 and parties knowing that 
it is so, nevertheless agree to a compromise j that compromise shall 
be upheld, notwithstanding the Law shall afterwards be ascertained 
to be different from the supposition of it on which the compromise 
was effected. lor here the parties can scarcely be said to have 
been under any mistake; they knew that* the point was doubtful; 
and with that knowledge either they eared to inquire no farther; 
or thought it more for the interest of all concerned to settle the 
matter in the way they did, than to wait the decision. It had 
no influence on their consent. Moiiis et miveniio vinojint legem. 
Quisgue potesb remntiare j%wl pro ee introducto. The Law must 
always be on one side or the other, and no compromise would 
be binding, if it were at the option of either of the parties to 
overthrow it.!®) 

§ 13. I’amily arrangements made on doubtful pointsW are up- 
held with even a stronger hand than ordinary compromises, for 
there is an inclination to save the honour of families and pro- 
mote domestic peace. 

The Leading case is that of Stapilion v. StapiUorM selected 
by Messrs, fidor and White in their Leading Cases in Equity(p) 
and the remarks of Lord Mdon, in Gordon v. Gordon(d^ show the 
application and limitations of the doctrine very forcibly. 

‘I apprehend’ he says, ‘that if on the death of an iudividual sefsed in 
fee of an Estate, a dispute arises who is his heir, and there is room 
for rational doubt as to that fact, and the patties deal with each other 
openly and fairly, investigating the subject for themselves* and eaoh .oom- 
munioating to the other all that he knows, and all the information which 

(r) Jfaylor, v. Ifmeh. 1, S. Sc S. BB4. 

(i») See IB Jut. SOO. IS Jur. 893, 1035. 

(») See Wo^hton v, UogUm, 17, Jur. 99. 


(/)) 1. Atk. p, S, 

Xp) Voi. 3. p. 684. See. Ed. 
((f) 8. Swans, p. 400. 
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lie has received on the question, and at length adopt a resolution to 
distribute the property, under the notion that the eldest claimant is il- 
legitimate, although it afterwards appears that he is legitimate, the Court 
will not disturb a family arrangement of that kind, merely because the 
fact is eventually found different from the supposition on which it was 
founded. I put the case of full and free disclosure, and where the 
transaction proceeds on a compromise, with reference to' which no want 
of good faith on either side can be suggested.’ 

*Ou the question of legitimacy the verdict is decisive, and I am 
bound to consider the Plaintiff as the legitimate son of Colonel Gordon ; 
and the question now is, whether attending to the allegata and probata 
in this case,, these agreements are to be impeached, and to what ex- 
tent, and on what terms ? . 

lay out of j(he case the question of consideration; and I think 
myself justified by the authority of Cmm v. Caym and other decision, 
in holding, that if a dispute arises relative to the legitimacy of children, 
and the members of the family, to maintain their character in the 
world, arrange their rights among themselves, if the matter is fully be- 
fore them, their agreement will not be disturbed, because it is founded 
on a supposition, which imputes the character of legitimacy to the il- 
legitimate, or illegitimacy to the legitimate; but then there must not 
only be good faith and honest intention, bat full disclosure ; and with- 
out full disclosure honest intention is not sufficient.’ 

*My view of tliis case, and I have not arrived at it without re- 
luctance, is, that Jame^ Gordon knew that there had been some cere- 
mony, which is called a private marriage. I cannot doubt that fact 
without imputing to several witnesses the most infamous perjury. I 
find no evidence that, at the time when the Plaintiff entered in- 
to the agreement of 1790, he was apprized of that ceremony; and I say 
that if James Gordon, knowing that fact, of whioh the Plaintiff was 
ignorant, dealt with him without disclosing it, whether the omissions of 
disclosure originated in design, or in honest opinion of the invalidity 
of the ceremony, and of a want of obligation on his part to make the 
communication, the agreement cannot be sanctioned by the Court.’ 

* If James Gordon had informed the Plaintiff of the fact of the private 
ceremony, and afforded him the opportunity of deciding, ,by his own judg- 
ment, whether that ceremony constituted a marriage, and the Plaintiff, had 
consented to impute to himself the character of illegitimacy, when by the 
ye):j|ict it appears thah the character of legitimacy belonged to him, I 
think, omitting at present the question of consideration, that the Court 
could not. bays interfered with the agreement.* 
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§ 14. When the parties stand in relations of trust and confidence 
to each other, the general doctrine is qualified. Here a party 
shall not be prejudiced by his ignorance of Law. In the case 
of Lanngtaff v. FenwicU^) it will be observed that the Attorney 
hnew the Law and did not inform his Client as he was bound 
to do, which alone would be a ground for relief ; but the Master 
of He Rolls put the case upon, the relation of the parties. 

‘ There’ says Storf^) * Lord Eldon, in a case of family agreement, 
seems to have thought that there mi^ht be a distinction between cases 
where there is a doubt raised between the parties as to their rights, 
and a compromise is made upon the footing of that doubt, and cases 
where the parties act upon a supposition of right in one df the parties, 
without a doubt upon it, under a mistake of Law. The former might 
be held obligatory, when the latter ought not to be. But his Lord- 
ship admitted that the doctrine attributed ^ to Lord MaocUsfield was 
otherwise, denying the distinction, and giving equal validity to agree- 
ments entered into upon a supposition o*f a right, and of a doubtful 
right. It may be gathered, however, from these remarks, that Lord 
Eldon’s own opinion was, that an agreement made, or act done, not 
upon a doubt of title, but upon ignorance of any title in the party, 
ought not to be obligatory upon him, though arising solely from a 
mistake of Law. 

‘There may be a solid ground for a distinction between cases where 
a party acts or agrees in ignorance of any title in' him, or upon the 
supposition of a clear title in another/, and cases where there is a 
doubt or controversy, or litigation between parties as to their respec- 
tive rights. In the former cases, (as has been already suggested) the 
party seems to labour in some sort under a mistake of fact, as well 
as of Law. He supposes, as a matter of fact, that ho has no 
title, and that the other party has a title to the property* He does 
hoi intend to release or surrender his title, but the act or agreement 
proceeds upon the^ supposition that he has none. Lord Macclesfield, in 
the very case in which the language already cited, is attributed to him, 
is reported to have said, that if the party releasing is ignorant of his 
right to the estate, or if bis tight is concealed from him by the per-** 
son to whom the release is made, there would be good reasons for 
setting aside the release. But (he added) the mere feet that the party 
making the release had the right, and was contro verting with the 
other party, can furnish no ground to set aside the release ; for, by the 
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same reason, there could be no sucb thing as compromising a suit, 
nor room for any accommodation. Every release supposes the party 
making it to have a right. 

‘The whole doctrine of the validity of compromises of doubtful 
‘rights rests on this foundation. If such compromises are otherwise un- 
objectionable, they will be binding, and the right will not prevail against 
the agreement of the parties ; for the right must always be on one 
aide or the other, and there would be an end of compromises, if they 
might be overthrown upon any subsequent ascertainment of right 
contraiy thereto. If, therefore, a compromise of a doubtful right is 
fairly made between parties, its validity cannot depend upon any 
future adjudioAtion of that right. And where compromises of this sort 
are fairly entered into, whether the uncertainty rests upon a doubt of 
' fact, or a doubt in point of Law, if both parties are in the same 
ignorance, the compromise is equally binding, and cannot . be affected 
by any subsequent investigation and result. But if the parties are 
not mutually ignorant, the cas^ admits of a very different consideration, 
whether the ignorance he of a matter of fact or of Law. It has been 
emphatically said, that no man can doubt that the Court of Chancery 
will never hold parties, acting upon their rights, to be bound, unless, 
they act with full knowledge of all the doubts and difficulties that do 
arise. But, if parties will, with full knowledge, act upon them, though 
it turns out that one gains an advantage from a mistake in point of Law, 
yet if the agreement was reasonable and fair at the time, ,it shall be 
binding. And transactions are not, in the eye of a Court of Equity, to 
be treated as binding even as family arrangements, where the doubts 
existing as to the rights alleged to be compromised, are not presented 
to the mind of the party interested. , 

‘There, are cases of family compromises, where, upon principles of 
policy, for . the honour or peace of families, the doctrine sustaining com- 
promises has been carried farther. And it has been truly remarked, that 
in such family arrangements the Court of Chancery has administered an 
Equity, which is not applied to agreements generally. Such compromises 
fairly and reasonably made, to save the honour of a family, as in cases 
of suspected illegitimacy, to prevent family disputes, and family forfeitures, 
are upheld with a strong band; and are binding, when, in cases between 
mere strangers, the like agreements would not be enforced. Thus it 
has been said, that if on the death of a person seised in fee a dispute 
who IS heir; and there is room for a rational doubt as to that 
parties deal mth eacli other openly and fairly, inTestigating 
the themselyes, and each communicating to the other all that 
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he knows, and is informed of ; and at length the^ agree to distribute the 
property, under the notion that the elder claim anf is illegitimate, although, 
it turns out afterwards that he is legitimate ; there, the Court will not 
disturb such an arrangement, merely because the fact of legitimacy is sub- 
sequently established. Yet, in such a case, the party acts under a mis- 
take of fact. In cases of ignorance of title, upon a plain mistake of the 
Law, there seems little room to distinguish between family compromise 
and oilier s. 

‘ And where there is a mixture of mistake of title, gross personal 
icniorance, liability to imposition, habitual intoxication, and want of 
prafessional advice, there has been manifested a. strong disinclination 
of Courts of Equity to sustain even family settlements* It was upon 
this sort of mixed ground that it was held in a recent case, that a 
deed executed by the members of a family to determine their interests 
under the will and partial intestacy of * an ancestor, was .refused to be 
enforced. It appeared on the face of the Heed, that the parties did 
not understand their rights, or the nature^ of the transaction ; and that 
the heir surrendered an unimpeachable title without consideration. Evi- 
dence was also given of his gross ignorance, habitual intoxication, and 
want of professional advice. But there was no sufficient proof of fraud 
or undue influence; and there had been an acquiescence of five years. 

‘Cases of surprise, mixed up with a mistake of Law, stand upon a 
ground peculiar to themselves, and independent of the general doctrine.' 
In such cases, the agreements or acts are unadvised and improvident, 
and without due deliberation; and, therefore, they are held invalid, upon 
the common principle adopted by Courts of Equity, to protect those 
who are unable to protect themselves, and of whom an undue advan- 
tage is taken. Where the surprise is mutual, there is of course a still 
stronger ground to interfere; for neither party has intended what has 
been done. They have misunderstood the effect of their own agree- 
ments or acta; or have pre-supposed some facts or rights existing as 
the basis of their proceedings, which in truth did not exist. Contracts 

made in mutual error, under circumstances material to their character 
and consequences, seem, upon general principles, invalid. No7i vidmtiir^ 
qiii errm% consentire^ is a rule of the Civil Law ; and it is founded 

in common sense and coilimon justice; But in its application it is 
material to distinguish between error in circumstances which do not in- 

fluence the contract, and error in circumstances which induce the con- 
tract.’ . . ■ ■ 

‘There are also cases of peculiar trust and confidence, and relation 
between the parties, which gave rise to a quaUfication of the general 
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doctrine. Thus, where a mortgxagor had mortgaged an estate to a mort- 
gagee who was his attorney, and in settling an account with the latter 
he had aUowed him a poundage for having received the rents of the 
estate, in ignorance of the Law, that a mortgagee was not entitled to 
such an allowance, which was professionally known to the attorney ; it 
was held, that the allowance should be set aside. But the Master to 
the Rolls, upon that occasion, put the case upon the peculiar relation 
between the parties, and the duty of the attorney to have made known 
the Law to his client, the mortgagor. He said that he did not enter 
into the distinction between allowances in accounts from ignorance of 
Law, and allowances from ignorance of fact.; thajfc,he did not mean tq 
say that ignorance of Law will generally open an ' account. But that 
the parties standing in this relation to each other, he would not hold 
the mortgagor, acting iu ignorance of his rights, to have given a bind- 
ing assent.’* 

§ 15, The other class of mistake, is mistake of fact. The 
maxim is, Ignormtia facti eoitusat; as Neraiim says, Facti interpretatio 
eiiam prudentimmos fallit. The mistake or ignorance of fact must 
be that of some fact or facts materially affecting the contract, and 
going to its gist ; not on any collateral point. Otherwise the party 
relying on his ignorance shall not have the benefit of it. 

This distinction” writes Storg^^) " may be easily illustrated by a fami- 
'liar case. A. buys au estate of B., to which the latter is, supposed to have 
an unquestionable title. Tt turns put, upon due investigation of the facts, 

unknown at the time to both parties, that B. has no title (as if there 

was a nearer heir than B., who was supposed to be dead, but is, in 
fact, living;) in such a case Equity would relieve the purchaser, and 
rescind the contract. But suppose A. were to sell an estate to B#, 
whose location was well known to each, and they mutually believed it 
to pontain twenty acres, and in point of fact it contained only nine- 
teen acres and three-fourths of an acre, and the difference would not 
have varied thb purcha^p in the view of either pfirty ; in such a case, 

the mistake would not be a ground to rescind tlip. contract.” 

§ 16. Pure ignorance, without any attempt at imposition^ is 
sufficient ground for relief. 

“ Thus’" writes StorgK^) “ if one person should sell a messuage to another 
Which was at the time, swept away by a flood, or destroyed by an earthquake, 
with^t any knowledge of the fact by either party ; a Court of Equity would 

§ Ul. {H) ^ , 
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relieve tlie purchaser, upon the ground that both parties intended the 
purchase and sale of a subsisting thing, and fmplied its existence, as 
the basis of their contract. It constituted, therefore, the very essence 
and condition of the obligation of their contract. The Civil Law holds 
the same principle. Domum emis, cum cam, et ego, et venditor comhus-^ 
tam ignoraremus. Nerm, SaUiius, Oasdm, niJdl venme, guamvis area 
maneat, pecuniamgue, soluiam condici posse amnL" 

So also if I contract to sell my horse which at the time is 
dead, or my ship which has foundered, though ignorant of the 
fact myself, I cannot enforce the contract : and if the contract 
have been completed, the purchaser ma| rescind it and have his 
money back, h'or here there is an entire failure of consideration. The 
thin" did not exist at the time of sale ; and it was a mere mt~ 
Hum pactum, which the Eoman Law thus defines, “ Niidim jpacium 
est uhi nulla causa propter comentionem, sethM sulest causa fit oUi- 
qatlo, et parti actionem. It is impossible to put a stronger case 
of nudum pactum, a more complete failure and want of consi- 
deration than that of the non-existence of the thing bargained, 
about. The Case of Couturier v. Ilaste'e.W 

§ 17. It is not sufficient however that the fact is material. 
It must be one as to which the party could not by reasonable di- 
Ti"ence have obtained information w'hen he was put upon in- 
quiry : for Vigilantihus et non dormlentibus jura suhvenkmt. On this 
principle stands the doctrine of notice, of which hereafter; 

§ 18. Again, there are cases where though the fact is material, 
yet if there is no legal duty or obligation cast on the one 
party to disclose to the other such fact, the omission ■ to disclose 
affords no ground for relief aliud est tacere ; aliucl eelare. Tor 
though in foro consdent/ice the party might be bound to make the 
fullest disciosure, the Law will not enforce the performance of mere- 
ly moral obligations. Non omne quode licet Jionestum est.. 

^dfulia non lea vetat qua tarnen tacite condemnavit, and in Qut- 
■ ride v. Outram Sir W. P. Word V. 0. says “ This Court cannot 
interfere with morals except where they arc mixed up with the 
administration of the civil rights of property.” 

“ Thus” says “ if A., knowing that there is a .mine in the 

landlof B., of which ho knows that B. is ignorant should buy the 

()IoTex. lOi, n Hv. ne? o b. of u, c. eya. 2 , Jar. n, s. 1215 . 25 . j. u. j. Ex. ess. 
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land without disclosing the fact to B., for a price in which the mine 
is not taken into consideration, B. would not be entitled to relief from 
the contract, because A., as the buyer, is not obliged, from the natur# 
of the contract, to make the discovery. 

m 

‘‘ And it is essential, in order to set aside such a transaction, not 
only that an advantage should be taken, but it must arise from some 
obligation in the party to make the discovery, not an obligation iu 
poiiit of morals only, but of legal duty. In such a case the feourt 
will not correct the contract, merely because a man of nice morals and 
honour would not have entered into it. It must fall within some de- 
finition of fraud or 'surprise. Bor the rules of Law must be so drawn, 
as not to affect the general transactions of mankind, or to require 
that all persons should in all respects be upon the same levels as to 
information, diligence, and means of judgment. Equity as a practical 
system, though it will not aid immorality, does not affect to enforce 
mere moral duties.’* 

On this ground stands tlfe doctrine of Cavmi jEmpton 

§ 19. The obligation to disclose may be affected by the rela- 
tion of tke parties. The very same fadt which a mere stranger is 
not bound to disclose, a man may nevertheless be legally bound 
to disclose, in consequence of the relation in which he stands to 
the party with whom he is dealing. Wherever there exists a fidu- 
cary relation of trust and confideiicer as between trustee and cesiui 
que trust, Solicitor and Client, Guardian and Ward, Parent and Child, 
and the like, that which was a mere moral obligation becomes ipso 
facto a legal obligation, and relief shall be given if the disclosure 
has not been made. 

§ 20. Where equal means of information are open to both par** 
ties, and each is presumed to have exercised liis own skill and 
judgment, though he may have judged erroneously and have in fact 
made a bad bargain, Equity will not relieve him: for volmii non 
fit injuria; the party may have suffered loss, but he has not sus- 
tained any legal injury ; and as we have seen, the Law gives no 
relief in any case of dammm absque injuriO.. Non decipilur qui 
scit se deeipL 

„§ 21. % large class of cases in which Equity grants relief in 
cases of misiake, is where the instrument containing the terms W the 
contract does not iu fact contain what the parties really iimid- 
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ed it should. It may contain too much or too little; it may 
be defective through some important omission, or it may contain 
a material stipulation under mutual mistake. It is here that the 
doctrine of Specific Performance is enforced, of which we have al- 
ready spoken, and of which more hereafter. 

§ 22. Thus where a power has' been defectively executed by 
mistake, W or where an instrument has been delivered up or can- 
celled under error (of fact), or where a Testator has revoked a Legacy 
under the impression that the Legatee was' dead, Equity will give 
relief as though the error had not occurred. 

«. 

§ 23. So also where a party has lost his case through the want 
of some material evidence, which was unknown to him at the trial, 
and which he conld not by any diligence have discovered, the Courts 
will grant him a new trial; and this is almost the only ground on 
which the Court of Sadder Adawlut will listen to a petition for a 
review of judgment. 

§ 24. A mistake of fact is also matter of excuse even in the 
Criminal Law. Por instatice, where a man intending to do a latofal 
act, does that which is unlawful. In this case, writes Broom 

** There is not that conjunction ^between the deed and the will which 
is necessary to form a criminal act ; but, in order that he may stand 
excused, there must be an ignorance or mistake, a fact, and not an 
error in point of Law ; as, if a man, intending to kill a thief or 
house-breaker in his own house, and under , circumstances which would 
justify him iri so doing, by mistake kills one of his own family, this 
is no criminal action ; but if a man thinks he has a right * to kill a 
person excommunicated or outlawed wherever he meets him and . does 
so, this is “ wilful murder. Por a mistake in point of Law, which every 
person of discretion, not only may, but is bound and presumed to 
know, is, in criminal cases, no sort of defence.’* 


(w) It is not accessary to go iato the doctriue of aiding the defective eKcoatioa of Pow- 
erSf since they seldom occur in this country except in cases of adoption by vridows under 
authority from their husbands- No doubt as Englishmen settle more frequently in Tndia this topic 
will have to be handled hereafter. It frequently happens that the cepemouies required by the Hindu 
Law for an adoption are not performed : in these cases however the Law itself provides that the 
adoption shall stand good nevertheless ; for in no Law mote than the Hindu does the maxim, 
vahf non fieri dM prevail. Still the widow must substantially follow the power, as where 

t is to adopt a pariicnkt individual, or of a particular family, 

{a!) V. goo. 
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Iti ioimi Oniiia qtm mimi destinatione agenda sunt^ nof^ nisi verd et 
certd scientiB gerfici jpossunt, — Papiniak. 

As has been before observed, mutual consent lies at the very bottom 
of the law of Contracts ; and the. bearing of this doctrine in cases of 
fraud, mistake, notice, &c., will be self-evident to the thoughtful student. 
So also it would be a mo'nstrous proposition to make a compulsory or 
wtcon^cious agent liable for his act ; and hence the Law recognizes certain 
excepted cases .‘in which such agent is not responsible ; for instance, in 
infancy the mind is not held sufficiently formed to give that deliber- 
ate consideration and wise choice which determine men sui juris : 
so agaiii women under coverture are esteemed so much under the 
power and controul of their husbands, that they are in many respects 
not considered free agents. So again acts which are the result of 
dwess are generally not binding on the party; for here the will is 
compelled by actual force, and an important element of consent is 
absent. So in cases of drmHemess; especially, where there is any 
ingredient of fraud, the mind is so weakened by the influence of 
liquor that the man who has put an enemy into his mouth, litariidly 
to steal .away his brains, has destroyed the distinctive mark between man 
brute; and without reason there can be m conseni* in res- 
pect to Jjjunacy and Idiocy s here the unhappy sufferers are de* 
prived by the hand of God of the power of due reflexion* So 
it is generally true, that unless there is u eonsenting mind, there 
can be no guilty act ; for actm nm fucit teum nisi mens sit rm» 

§ 2. I propose to consider this question in it» different hs^f 
i|igs, very cursorily and briefly however. 

'^ 5; It is clear in the first place that to give room for such 
a coiijitot as shall bind and render responsible for an act, there 
must he a freedom agency-w^voluntariness. The cogent remarks 
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of Aristotte m the? (^uei^ion, whe^ a man is to? be considered a 
voluntlai*y agent, have already been considtered. There are certain 
ma’xims' also which will assist ns in considering this Subject, Thus 
it is said by VlpiM^ HjilB 6st vion i>dle, qui jpotest velle. He who 
cau say yes can say ho. If therefore a man has not a fr&e choice 
of saying, noy he cannot say yes ; and on this stands the force of 
dwrm oni the capacity to contract, for nil cmsensui tmn contrafmm 
edf qmm, vk aiqtte metus. 

§ d. Ijuress is well described by BlachtoneS^) 

“ The constraint a man is under in these ciroumstaUcesv is' called in 
Law duress, from the Latin duritm^ of which there are two sorts ; 
duress of imprisonment, where a man actually loses hia libea^ty, of w'liich. 
we shall presently speak; and daxess per minas, where the hardship ■ is' 
only threatened and impending, which is that we are noW discoursing 
of. Duress mina$ is either for feai* of loss of life> or else for fear 
of mayhem, dr loss of limb. And this ftar must be upon suMcient 
reason i ‘ non/ as Sracton expresses it, ^ auspioio cujusUbsi vhii et mdiculon 
hoinUm, aed talia qui posaii cadere in vinm cQ7iatantm ; talk enm^ delei 
ease meim', q,ui in ae continaai dta periculuMy aut corporis cruciatm/ A 
fear of battery,, or being: beaten, though never so well grounded, is no 
duress ; neither is the fear of having one’s house burned, or one’s goods 
taken aWay and destroyed ; because in these cases, should the* threat be 
performed, a man? may have Satisfaction by recovering equivalent damages ; 
but no suitable* atonement can be made for the loss’ of life or limb. 
And’ fie indulgence shown’ to a mxi> under this, the prfudpal,' sore df 
dureesjj the’ fear of losing his life or limbs, agrees also With thati maxM' 
of the Civil Law ; * ipnoscMur ei qui^ mnguinm amw qmdker, 
redemptum voluU/ ” 

§ 5. Upon the consequences of want of will iw tJie commis- 
sion of crimes Blackatoyw has written so vividly, that there is' little 
to be added to his dissertation. in his Commentaries thus 

amplifies^ the pasfeage.(^) 

« Havibg in the preceding chapter considered in general the nature of 
crimes and punishments, we are next led in the order of our dietribu- 
tion to inquire, what persons are or are not capable of committing crimes, 
or, which is the same thing', who are exempted from the censures of 
tlie Law upon the commission of those acts which in other persons 

U) Voh ; I* See v. ^TcGrowtkero 1 East, P. C. 71* Mex, v, Gordon^ ib. 

{h) Commctxl ; 'Vo!, !•, p. 97, 
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would be severely punished; la the process of which inquiry we must 
have recourse to particular ; and special exceptions, for the general rule 
is, that no persons , shall ^e excused from punishment for disobedience 
to the Laws of his country, excepting such as are expressly defined 
and exempted by the Laws themselves. 

All the several pleas and excuses which protect the committer of a 
forbidden act from the punishment which is otherwise annexed thereto, 
may be reduced to this single consideration, the want or defect in will. 
An involuntary, act, as Jt_JliasL no claim to merit, so neither can it in- 
duce any guilt. The concurrence of the will, when it has its choice 
eitheir to do or to avoid the fact in question, being the only thing, that 
renders human actions either praiseworthy or culpable. Indeed, to make 
a complete crime cognizable by human laws, there must be both a will 
and an act. T’or though, in /oro conscientice, a fixed design or will to 
do an unlawful act is almost as heinous as the commission of it, yet 
in, general, and except in 'the rare case in which the party confesses 
such a design, no temporal tribunal has any means of discovering its 
existence, where it has not been carried out into an external action. 
It is besides impossible in any case to ascertain that conscience might 
not possibly have recovered its power in time to prevent the actual 
p,erpe:trayon of the offence for which reasons, in all temporal juri8dic*» 
tions, an overt Act, or some open evidence of an inten^led crime, is 
necessary in, order to demonstrate the depravity of the will before the 
man is liable to punishment. And as a vicious will without a vicious 
Act is no civil crime, so, on the other hand, an unwarrantable Act 
without a vicious will is no crime at all. So that, to constitute a crime 
against human laws, there must be vicious will j and, secondly, an un* 
lawful Act consequent upon such vicious wilL 

^‘Now there are three cases in which the will does not join with 
the Act. I. Where there is a defect of understanding, lor where there 
is no discernment there is no choice ; and where there is no choice there 
can be no Act of the will, which is nothing else than a determination 
of one’s choice to do or to abstain from a particular action j he there* 
fore that has no understanding can have no will to guide his conduct. II* 
Where there is understanding and will sufficient residing in the party, but 
not called forth and exerted at the time of the action done, which is the 
Case of all offences committed by chance or ignorance. Here the will sits 
and neither concurs with the Act or disagrees to it. III. Where 
Wilson is constrained by some outward force and violence. Here the will 
the deed, and is so far from concurring with, that it loaths 
and dJ^^^tsss lo what the man is obliged to perform. It will be the 
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business of tbe present cliapler briefly to consider all the several species 
of defect in will, as they fall under some one or other of these general, 
heads : as infancy, idiotcy, lunacy and intoxication, which fall under the 
first class ; misfortune and ignorance, which may be referred to the 
second ; and compulsion or necessity, which may properly rank in 
the third. 

**1, 1. Under the first division we will first consider the C. H, 11. of per- 
sons capable of committing crimes. Case of infancy, or non-age ; which is 
a defect of the understanding. Infants under the age of discretion ought 
not to be punished by any criminal prosecution whatever. What the age 
of discretion is, in various nations, is matter of some variety. The 
Civil Law has distinguished the age of minors, or those under twenty- 
five years old, into three stages ; infantia, from the birth till seven 
years of age ; puerUia, from seven to fourteen ; and puOerias^ from four- 
teen upwards. The period of puerUict, or childhood, was again sub-divid- 
ed into two equal parts ; from seven to ten and a half was ceias infanilce 
proxma ; from ten and a half to fourteeil was c&tas puhertali proxma* 
During the first stage of infancy, and the next half stage of childhood, 
infantice promnia^ they were not punishable for any crime. Daring the 
other half stage of childhood, approaching to puberty from ten and a half 
to fourteen, they were indeed punishable, if found to be doU capaces^ or 
capable of mischief ; but with many mitigations, and not with the ut- 
most rigour of tho Law. During the last stage (of the age of puberty 
and afterwards) minors were liable to be punished, as well capitaly as 
otherwise, 

f 

" The Law of England does in some cases privilege an infant under 
the age of twenty-one, as to common misdemeanors; so as to escape 
fine, imprisonment and the like ; and particularly in cases of omission, 
as not repairing a bridge or a highway, or other similar offences ; for 
not having the command of his fortune till twenty-one, he wants the 
capacity to do those things which the Law requires. But where there 
is any notorious breach of the peace, a riot, battery or the like (which 
infants when full grown are at least as liable as others to commit,) .or 
any peijury or cheating ; for theso an infant above the age of fourteen 
is equally liable to suffer, as a person ot the full age of twenty-one. 

. ** With regard to capital crimes the Law is still more minute and 
circumspect ; distinguishing with greater nicety the several degrees of 
age and discretion. By the ancient Saxon Ls^w, the age of twelve 

years was established for the age of possible discretion, when first the 

understanding might open* And from thence until fourteen it was miue 

puberiaU proxima^ in which ho might or might not be guilty of a 
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crime ' aecor^ling to liis natural capacitjr or incapacity. This was the 
dubious stage of discretion.; but^ under twelve, it was held that he 
could not be guilty in will, , neither after fourteen could be- supposed 
innocent, of any capital crime which he in fact committed. But by the 
Law as it now stands, , and * has stood at least since that time of Ed^ 
ward the third, the capacity of doing ill, or contracting guilt, is not so 
much measured by years and days as by the strength of the delin- 
quent’s understanding' and judgment. Ebr one lad of eleven years old may 
have’ as' mucM^ OUnnihg' as another of fourteen, and' in these cases our 
maxihi is*' that c^aiern." Under seven years* of age itt- 

d:eed an- infant cannot be* guilty of felony, for then felonious- discretion is 
atoost an.' impossibility iii natbrU; but at eight years old he may be 
guilty of felony. Also under fourteen, though* an infant shall be jprima 
fkcie adjudged tb be doli incapux^ yet if it appear to the Court and- Jury 
that he was dbli cdpax^ and could* discern- between good and evil, lie' may 
be convicted' and suffer death. Thus besides ihore ancient examples (there 
Was* an* instance, where a body of' eight years' old was* tried),: in the sevens 
teenth centuiy at Abington for* firing two barns ; and it appearing that 
he had malice, cunning and revenge', he was fbund' guilty and hanged ac- 
cordingly. C. H. IL~-^of persons capable of committifig cHmes. Thus 
also itf Stif later times a* body of ten years old was convicted on his 
own confession of murdering his- bed-fellow, there appearing in his whole 
behaviour plain tokeiis' of a . mischievous discretion ; and; as the spar*^ 
iiig this boy merely on account of his tender years might be of danger- 
ous consequence to the public, by propagating a notion that children 
might commit such atrocious crimes with impunity, it was unanimously 
agreed^ by: alb the Judges- that he* was a proper subject of capital punish- 
mentw But in all such cases the evidence of that malice which is to 
supply age ou^t to be strong* and clear beyond all doubt and con- 
trjtdiction;- After an; infant has attained fourteen,, he* is presumid)ly ioli 
muff competent to commit all^ offences with; the( excbplions- that 
havo* beem^ already noticed^and at twenty-one, < when k&xioy oeasee, no 
privilege whatever' in'- respect^ of age is recognized, by.? Law. 

2". - Another case* in‘ wliich the* defect of understanding excuses from 
guilt, is that Of an* idiot or a lunatic, for the rule of Law as to* the 
latter, which may be easily adapted also to the fbrmerj is that^ */«no* 
sh^/urord solum pmitur:^ In* criminal cases, therefore, idiofe arid! tout-* 
tfet are' not chargeable for their own acts', if cornmitlad* wbw 
tBSll fiicapacities, no, not even for treason itself. Also by the^ Common 
lis# m^n in’ his* sound memory commits a' capital offence, and, 
befb^ for it, he becomes mad, lie otight not* to be arraign^ 
ed for it;^^lBcinse he is not able to plcud' to it with that advice and 
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caution tliat lie ougM* Aiiid, if, after lie has pleaded the be- 

comes mad, he shall not be Iried ; ;fbr liow can he make his defence ? 
If after lie. be tried and found guilty, be loses bis senses before Judg- 
ment, Judgment shall not be pronounced; and if after judgment he be- 
comes of nonsane memory, execution shall be stayed ; for peradventure, 
says tbe bumanity of the English Law, bad the piisoner been of sound 
memory, be might have alleged something in stay of judgment or exe- 
cution, A;nd special provisions of the same tendency are now made by 
statute; for by 39 and 40 Geo. Ill, C, 94, it is enacted that if a 
person charged with any offence be brought up to be discharged for 
want of Prosecution, and appear to be insane, the Gourt may order 
a Jury to be impanelled to try the sanity, and if they find him insane, 
may order him to be kept in custody till the pleasure of the crown be 
known; that if a person indicted for any offence appear insane, the 
Court may, on his arraignment, order a Jury to be impanelled to try 
the sanity, and if they find him insane, maj order the finding to be 
recorded, and the insane person to be kept in like manner ; and that 
if, upon the trial for treason, murder or felony, insanity at the time of 
commiting the offence is given in evidence, and the Jury acquit, they 
must be required to find specially whether insane at the time of the 
commission of the offouce, and whether be was acquitted on that ac- 
count ; and if ibey find in the affirmative, the Court may order him to 
be kept in like manner till the Crown’s pleasure be known* 

^‘In tbe bloody reigu, indeed, of Henry the eighth, a statute was 
made, which enacted tbat if a person being compos meniis sbould com- 
mit bigli treason, and after fall into madness, be might be tried in his 
absence, and should suffer death as if be were of perfect memory- But 
this savage and inhuman Law was repealed by the Statute 1 and 2 
Pli, and Me. 10. Bor, as is observed by Sir Mw. ^ the execu- 
tion of an offender if for example, ut pma aipamos^ mcim ai omnes 
permniat but so it is not when a madman is executed; but should 
be a miserable spectacle, both against Law and of extreme inhumanity 
and cruelty, and can be of no example to others. 

“ On the other band, however, it is not every kind or degree of insanity 
that will exempt a man from responsibility for bis acts ; and it may be 
laid down in general, that a partial unsoundness of mind will be no 
exouse* ‘ It is very difficult, indeed/ as Lord JIale observes, * to define 
tbe invisible line that divides perfept and partial insanity, but it must 
be duly weighed and considered both by tbe Judge and Jury, lest on the 
one side there be a kind of inhumnoity towards the defects of human na- 
ture, or on the other side too great an* indulgence given to great crimes.' 
The line of distinction referred to by Eule has never jet been fully 
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traced. The Judge on a late occasion, however, gave it has their opiV 

nion, that if a man who takes anotlier’s life appears to have known at 
the time that he was acting contrary to Law, his being imcler an in- 
sane delusion that he was thereby redressing some supposed grievance or 
producing some public benefit, will not exempt him from the guilt of 

murder; neither will he be exempted by being under an insane delusion 

as to facts ; provided the supposed facts, if real, would not have justi- 
fied the act; but that on the other hand he will be exempted by 

such delusion as last mentioned where the facts, if real, would have Justi- 
fied the act. 

*‘ 3. Thirdly : as to artificial, voluntarily contracted madness, by 
drunkenness or intoxication, which, depriving men of their reason, puts 
them in a temporary phrenzy, our Law looks upon this as an aggra- 
vation of the offence, rather than as an excuse for any criminal misbehavi- 
our. ' A drunkard,’ says Sir I13ioard CoJce, ‘ who is volimtarious dcenion^ 
hath no privilege thereby : but what hurt or ill soever he doth, his drunk- 
enness doth aggravate it : namamne crimen ehrietas^ et incendU^ et &- 
eegii^ It hath been observed that the real use of strong liquors, and 
the abuse of them by drinking to excess, depend much upon the tem- 
perature of the climate in which we live. The same indulgence which 
may be necessary to make the blood move in Norway would make an 
Italian mad. ‘ A German, therefore,’ says the President Montesguien ‘ drinks 
through custom founded upon constitutional necessity ; a Spaniard drinks 
through choice, or out of the mere wantonness of luxury ; and drunk- 
enness,’ he adds, ‘ ought to be more severely punished, where it makes 
men mischievous and mad, as in Spain and Italy, than where it only 
renders them stupid and heavy, as in Germany and more northern 
countries.’ And accordingly, in the warm climate of Greece, a Law of 
Tittaciis enacted, ‘ that he who committed a crime, when drunk, should 
receive a double punishment; one for the crime itself, and the othet 
for the ebriety which prompted him to commit it. The Eoman Law^/ 
indeed, made great allowances for this voice:’ per vinun delapsis capi-- 
talk p(sna remititur. But the Law of England, considering how easy, 
it is to counterfeit this excuse, and how weak an excuse it is {though 
real,) will not suffer any man thus to privilege one crime by another. 

“2. Another deficiency of will is, where a man commits an unlaw- 
ful act by misfortune or chance, and not by design. Here the will 
observes a total neutrality, and does not cooperate with the deed : which 
therefore wants one main ingredient of a crime. Of this when it af- 
fects the life of another we shall find more occasion to speak hereafter : 
at present only observing, tliat if any accidental mischief happens to 
follow from the performance of any lawful act with due caution, (lie 
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party stands excused from all guilt: but if a man, by doing any thing 
Tinlawfuli (at least if it be malum in se and not merely malum $Tohiiitum^ 
or any thing lawful but without due caution, produce a consequence, 
which he did not foresee or intend, as the death of a man or the 
like, his want of foresight shall be no excuse, but he is criminally guilty 
of whatever consequence may follow. 

** 2. Ignorance or mistake is another defect of will, when a man in^ 
tending to do a lawful act does that which is unlawful. !For here the 
deed and the will acting separately, there is not that conjunction be- 
tween them which is necessary to form a ciiminal act. But this must 
be an ignorance or mistake in fact, and not an eiTor in point, of Law. 
As if a man, intending to kill a thief or housebreaker in his own house, 
by mistake kills one of his family, this is no criminal action: but if 
a man thinks he has right to kill a person ex-communicated or out- 
lawed wherever he meets him, and does so, this is willful murder. Bor 
a mistake in point of Law which every person of descretion not only 
may, hut is bound and presumed to know, is in criminal cases no sort 
of defence. ^ Ignorantla Juris' quod quisque tenetur scire, neminem eacusat* 
is as well the maxim of our own Law as it was of the Homan. 

** 8. A third kind of defect of will is, that arising from compul- 
sion and inevitable necessity. These are a constraint upon the will, where- 
by a man is urged to do that which his judgment disapproves j and 
which it is to be presumed bis will (if left to itself) would reject. As 
punishments are therefore only inflicted for the abuse of that free will 
which God hath given to man, it is highly just and equitable that a 
man should be excused for those acts which are done through unavoid- 
able force and compulsion. 

^*1. Of this nature, in the first place, is the obligation of civil sub- 
jection, whereby the inferior is constrained by the superior to act con- 
, trary to what his own reason and inclination would suggest ; as when 
a legislator establishes iniquity by a Law, and commands the subject to 
do an act contrary to religion or sound morality. How far this excuse 
will be admitted in foro conscUntins, or whether the inferior in this case 
is not bound to obey the divine rather than the human Law, it is not 
our business to decide; though the question, perhaps, among the oasuiats 
will hardly bear a doubt. But however that may be, obedience to the 
Laws in being is undoubtedly a .sufficient extenuation of civil guilt be- 
fore the municipal tribunal. The Sheriff who burnt Zaiimer mii Ridley 
in the bigoted days of Queen Mary was not liable to punishment from 
Mkaheth for executing so horrid an office, being justified by the com- 
mands of that magistracy which endeavoured to restore superstition un- 
der the holy auspices of its merciless sister persecution. 

28 
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‘‘ As to persons in private relations* The principal case where constraint 
of a superior* is allowed as an excuse for criminal misconduct, is with 
regard to the matrimonial subjection of the wife to lieir husband, for 
neither a son nor a servant are excused for the commission of any 
crime, whether capital or otherwise, by tlie command or coercion of the 
parent or master ; though in some cases the command or authority of 
the husband, either express or implied, will privilege the wife from 
punishment even for capital offences ; and, therefore, if a woman com- 
mit theft, burglary or other civil offences against the Laws of Society 
by the coercion of her husband, or even in his company, which the Law 
construes a coercion, she is not guilty of any crime, being con- 
sidered as acting by compulsion and not of her own will : which doctrine 
is at least a thousand years old in this kingdom, being to be found 
amongst the Laws of King Ina the West Saxon. And it appears that 
among the northern nations on the continent, this privilege extended 
to any woman transgressing in concert with a man, and to any ser- 
vant that committed a joint offence with a freeman ; the male or freeman 
only was punished, the female or slave dismissed : * procuUuUo quod aUe- 
rum libertas/alteruM necessitas impellereV But (besides that in our I-»aw 
which is a stranger to slaveiy, no impunity is given to servants, who 
are as much free agents as their masters) even with regard to wives 
Ibis rule admits of an exception in the case of murder, , manslaughter 
or robbery, these offences being of a deeper dye. In treason also (the 
highest crime which a member of society can, as %uch, be guilty of) no 
plea of coverture shall excuse the wife — no presumption of her husband’s 
coercion shall extenuate her guilt,— as well because of the odiousness 
and dangerous consequence of the crime itself, as because the husband, 
having broken through the most sacred tie of social community by rebellion 
against the State, has no right to that obedience from a wife, which he 
himself, as a subject, has forgotten to pay. In misdemeanours, also, we 
may remark another exception ; that a wife may be indicted with her hus- 
band for keeping a brothel; for this is an offence touching the domestic 
economy or government of. the house, in which the wife has a principal 

share ; and is also such an offence as the Law presumes to be generally 

conducted by the intrigues of the female sex ; and in all cases where 
the wife offends alone, without the company or coercion of her husband^ 
she is responsible for her offence as much as uny feme 

' ' « S. Another species of compulsion or necessity is what Otir Xaw 
oaSs duress ^er minus ; or threats and menaces which induce a fear of 
pi%senV death, or other grievous bodily harm ; which takes away the guilt 

of maAy/'^imes and misdemeanors— at least before the human tribunal : 

and, therefore, in time of war or rebellion, a man may bo justified in 
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doing many treasonable acts by compulsion of the enemy or rebels, which 
Would admit of no excuse in the time of peace. Duress per minus is 
not however au <^excuse for every species of crime : for though a man 
be violently assaulted, and hath no other possible means of escaping death 
but by killing an innocent person, this fear and force shall not acquit 
him of murder, for he ought rather to die himself than escape by the 
murder of an innocent. But in such a case he is permitted to kill 
the assailaut ; for there the Law of nature and self-dofence, its primary 
canon, have made him his own protector. It is to be observed, too, that 
the compulsion wliich takes away guilt, must be the fear of no less than 
present death or grievous bodily harm ; for. the mere apprehension of 
having houses burnt or goods spoiled is not sufficient. It must also be 
a just and well-grounded fear — “ qui cadere possU in virum constantem^ 
non timidum et meUeulosimr as Braoton expresses it in the words of 
the Civil Law. 

“ 3. There is a third species pf necessity .which may be distinguish- 
ed from the actual compulsion of external, force or fear ; being the re- 
sult of reason and reflection, which act upon and constrain a man’s will, 
and oblige him to do an action, which, without such obligation, would 
be criminal ; and that is; when a man has bis choice of two evils set 
before him, and being under a necessity of choosing one, he chooses 
the least pernicious of the two. Here the will cannot be said freely 
to exert itself, being rather passive than actives or, if active, it is rather 
in rejecting the greater evil than in choosing the less. Of this sort 
is that necessity where a man by the commandment of the Law is 
bound , to arrest another for any capital offence, or to disperse a riot, 
and resistance is made to his authority. It is here justifiable and even 
ntom&ty to beat, to wound, or perhaps to kill the offenders, rather 
than permit the murderer to escape or the riot to continue. For the 
preservation of the peace of the kingdom, and the apprehending of no- 
torious malefactors, are of the utmost consequence to the public, and 
therefore excuse the felony which the killing would otherwise amount to. 

There is yet another case of necessity, which has occasioned 
great speeulation among the writers upon general Law; viz. whete a 
man in extreme want of food or clothing may justify stealing either, to 
relieve his present necessities ? And this both Grotius and Puffendorf^ 
together with many other of the foreign Jurists, hold in the affirmative; 
maintaining, by many ingenieus, humane and plausible reasons, that in 
such cases the community of goods, by a kind of tacit concession of 
society, is revived; and some even of our own lawyers have held the 
same, though it seems to , be an unwarranted doctrine, borrowed from 
the notions of some civilians; at least it is now antiquated, the Law 
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of England admitting no such excuse at present* And this its doctrine 
is agreeable, not only to the sentiments of many of the wisest of the 
antients, particularly CioerOt who hoWs that ‘ Suum ^czd^e incommodum 
ferendum est^ poHus guan de alterim commodu detraliendum^ but also to 
the Jewish Law as certified by *K.ing Solomon himself* ‘ If a thief steal 
to satisfy his soul when he is hungry, he shall restore sevenfold, and 
shall give all the substance of his house which was the ordinary 
punishment for theft in that kingdom. And this is founded upon the 
highest reason ; for men’s properties would be under a strange insecurity 
if liable to be invaded according to the wants of others, of which wants 
no one can possibly be an adequate judge but .the party himself who 
pleads them. In this country especially, there would be a peculiar im- 
propriety in admitting so dubious au excuse; for by our Laws such 
sufficient provision’ is made for the poor, that it is impossible that the 
most needy stranger should ever be reduced to the necessity of thieving 
to support nature. This case of a stranger is, by the way, the strongest 
instance put by Baron Fuffer\^orf, and whereon he builds his strongest 
arguments ; which, however they may hold elsewhere, yet must lose all 
their weight and efficacy in England, where charity is reduced to a sys- 
tem, and interwoven in our very constitution. Therefore our Laws ought 
by no means to be taxed with being unmerciful, for denying this pri- 
vilege to the necessitous, especially when -we consider that the Sovereign, 
on the representation of his ministers of justice, hath a power to soften 
the Law, and to extend mercy in cases of peculiar hardship ; au ad- 
vantage which is wanted in many States, particularly those which are 
democratical ; and these have in its stead introduced and adopted, in the 
body of the Law itself, a multitude of circumstances tending to alleviate 
its rigour. But the founders of our constitution thought it better to 
vest in the crown the power of pardoning particular objects of compas- 
sion, than to countenance and establish theft by one general undistin- 
guishing Law.”(^) 

§ 6. Intention being thus an essential element in crime, it be- 
comes an important question to know how we are to prove its ex- 
istence. Man has not a window in his breast ; we cannot dive into 
his thoughts ; and therefore we can only divine his intentions by his 
acts. Acta emtenora interiora secreta indicant ; and whatever, a 
man^s intentions may be, if they do not exhibit ' themselves in his 
acts, he is not criminally responsible.^^) There must be some 

(«) .Sea Hayne's Criminal Law Book I. Oh. 1* Norton on Evidence. * Drunkenaea*/ p. 351. 
Inmity, Aichbald Or. & Ev. p. 13. 

V. ScQffieU, Srom, Cm, STS. 
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overt act f act mi iatentiou must coalesce. Bat on the other 
hand, from the same impossibility^ of positively ascertaining the inten- 
tions of mankind, it is a fair presumption that a man intends his 
acts to be followed by their ordinary and natural consequences ; 
and hence from the act the Law infers the intention. 

A wrong intent, then, or something tantamount thereto, writes JBroome/^(^) 
being oridnarily an essential element in crime, how, it may be asked, 
is this intention to be proved? Now, a Jury is justified in inferring the 
intent from overt acts, because every man, as well in criminal, as in civil, 
procedure, must be taken to have intended that which is the necessary 
or natural consequence of his own Act, It is an universal principle, that, 
* when a man is charged with doing an act of which the probable conse- 
quence my be highly injurious, the intention is an inference of Law result- 
ing from the doing the act.’ Thus, where the Defendant was indicted for 
a nuisance, and it was on his. behalf contended, that, to render him 
liable, it must be his object to create a nuisance, or else that that must 
be the necessary and inevitable result of his act, Littledale^ I., answered. 
*If it be the probable consequence of his act, he is answerable, as if 
it were his actual object. If the experience of mankind must lead any 
one to expect the result, he will be answerable for it.’ ” 

§ 7. Further illustrative of the principle of Law that responsibility 
depends upon voluntary free agency are to be found sundry maxims, 
which jt must suffice to glance at; such is that of JPauh^t CutX^d 
oarent gui factum non prcMhere possunt. Hence the inability of the 
party to prevent a crime which he knows is meditated, is ground 
of personal exemption ; but in our Law no allowance is made on 
the score of natural affection; and a son who was aware that his 
father was about to commit treason, and did not communicate the 
fact to the authorities, .would be guilty of misprmon of treason* 
Silently to behold the commission of felony, without endeavouring to 
apprehend the offender, is misprimn of felony. If to knowledge 
be added assent, the party will become an accessary. 


(tf) Comment, 873, . 
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ACCIDENT. 

§ L By Aocideat is meant not only what is technically called 
“ vis major” such as inevitable calamity, the act of Providence, or 
irresistable force ; but such unforeseen events, misfortunes, losses, acts, 
or omissions, as are not the result of any negligence or misconduct 
of the party. 

§ 2 . Thus in the case of lost bonds,^ promissary notes, and the 
like obligations. Equity enforces payment, on the party undertaking 
not to sue on the instrument if discovered, and giving such guar-' 
antee or indemnity as the Court may direct. 

§ 3. So where a party, from long possession, or exercise of right 
over property, may be presumed to have a legal title to it, though 
he has not the legal evidence of his title, or is unable to produce it. 

§ 4. So where executors pay debts and legacies upon' the entire 
confidence that the assets are sufS.eient for all, and it should turn 
out that there is a deficiency; if they have acted with good faith 
and due caution, they will be entitled to relief. So Stor^) writes 

“If an Executor should receive money, supposed to be due from a 
debtor to the estate ; and it should turn out that the debt had been 
previously paid ; and before the discovery he had paid away the money 
to creditors of the estate ; in such a case, the supposed debtor may 
recover back the money in Equity from the Executor 5 and the latter 
may in the same manner recover it back from the creditors to whom he 
paid it. In like manner, if an Executor should recover a Judgment, 
and receive the amount, and apply it in discharge of debts, and then 
the Judgment should be reversed, he is compellable to refund the money, 
and may recover it back from the creditors.” 


(«) Comts of Law at a subsequent period would give relief on a lost Bond, bnt the retdedy ie aot 
even now so complete as in Equity. Read v. Rroohman, 3 Term Koport p. 151, ihata deed 

may be pleaded witUjd profert, when alleged to be lost by time or accident. The general rule of 
few required that yiro/erf should be offered of every deed pleaded, which the party 'proferiin 
mitttsf and of which the antagonist prayed • opei> or inspection. In this case Cliamire argued tliat 

^liia-iSi^ad imiiotsiiilea. Sco this case remarked on Lord Sdon in Ex-parla Oreenma fl 
Vea. 81^.. ■ ' ■ 

• (J) Bq. Jur. f 51. 
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§ 5, So also in the case of an unpaid .legatee, those paid by 
full shall refund proportionately. * 

§ 6. So where there has been an accidentally defective execu- 
tion of a trust, or where trusts are prevented being executed in 
a casualty. 

‘‘ Thus’^ writes Storyi<^) if a testator sh 9 uld by his will, devise 
certain estates to A., with directions that A, should at his death dis- 
tribute the same among his children and relations, as he should choose, 
and A. should die without making such distribution, a Court of Equity 
would interfere, and make a suitable distribution ; because it is not given 
to the devisee as a mere power, but as a tmst and duty, which he 
ought to fulfil ; and his omission so to do by accident or design, ought 
not to disappoint the objects of the bounty. It would be very different, 
if the case were of a mere power, and not a power coupled with a 
trust,” 

§ t. But there are many cases where no relief can be given. 
Thus, in matters of positive contract and obligation, it is ho ex- 
cuse nor any ground for equitable interference, that the party has 
been in no default, or that he has been prevented by accident from 
receiving the full benefit on his side. Thus, says Storyi^)^ 

And this leads us, naturally, to the consideration of those cases of 
accident, in which no relief will be granted by Courts of Equity. In the 
first place, in matters of positive contract and obligation created by the 

party, (for it is different in obligations or duties created by Law) it is 

no ground for the interference of Equity, that the party has been pre- 
vented from fulfilling them by accident ; or that he has been in no 
default ; or that he has been prevented by accident from deriving the 
full benefit of the contract on his own side. Thus if a lessee on a 
demise .covenants to keep the demised estate in repair, he will be bound 

in iSquity, as well as in Law, to do so, notwithstanding any inevitable 

accident or necessity, by which the premises are destroyed or injured ; 
as if they are burnt by lightning, or destroyed by public enemies, or 
by any other accident, or by overwhelming force. The reason is, that 
he might have provided for such contingencies by his contract, if he had 
so chosen i and the law will persume an intentional general liability, 
where be has made no exception. 

** And the same rule applies in like cases, where there is an express 
covenant, (without any proper exceptions) to pay rent during the term, 


(<?) Jut, S 98. 


, (d) Eqi, Jut, $ *101, 1. 
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It miist be paid, upt withstanding the premises are accidentally burnt 
down 'during the term. And this is egmally true as to the rent, although 
the tenant has covenanted to -repair, except in cases of casualties by 
fire, and the premises are burnt down by such casualty ; for, ex^resBio 
mim est exclmio alierius. In , all cases of this sort of accidental 
loss by fire, the rule prevails, Bes ^erit domino ; and therefore, the 
tenant and landlord suffer according to their proportions of interest in 
the ' property burnt ; the tenant during the term, and the landlord for 
the residue.*’ 

Equity W, will not grant relief to a party upon the ground of 
accident, where the accident has arisen from his own gross negligence 
or fault; for in such a case the party has no claim to come into a 
Court of Justice, to ask to be saved from his own culpable misconduct* 
And, on this account, in general, a party coming into a Court of Equity 
is bound to show, that his title to relief is unmixed with any gross 
misconduct or negligence of himself or his agents. 

‘‘ In the next place,(/) Courts of Equity will not interfere upon 
the ground of accident, where the party has not a clear vested right ; 
but his claim rests in mere expectancy, and is a matter, not of trust, 
but of volition. Thus, if a testator, intending to make a will in favour 
of particular persons, is prevented from doing so by accidept, Equity 
cannot grant relief; for it. is not in the power of tbe Court to relieve 
against accidents, which prevent voluntary dispositions of estates ; and a 
legattee or devisee can take only by the bounty of the testator, and has 
no independent nght, until there is a title consummated by Law, The 
same principle applies to a mere power, such as a power of appoint- 
ment, uncoupled with any trust ; if it is. unexecuted by accident, or 
otherwise, a Court of Equity will not interfere and execute it, as tfie 
party could or might have done. But if there were a trust, it wonl^, 
as we have seen, be otherwise.” , 

§ 8. Accident, though inevitable, is no defence for the non- 
performance of a contract which it was possible to perform at 
the time of entering into a contract. Where a man enters into 
a contract to perform an impossibility the contract is simply void : 
But otherwise, no accident, however inevitable, or other contin- 
gency, although it was not foreseen by, or within th6 cofetifaJit 

the party affords any defence to an action for the breach of 
tfe contract. It was open to the party expressly to have pro- 
vided against contingencies, and to exempt himself from responsi- 
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bility iu certain events. Thus, marine insurances, charter-parties, bills 
of lading, &c. usually provide for nonliability in event of 'cer- 
tain accidents, auch as perils of^the seas, the act of God, or the 
kings enemies, and the like. But otherivise the occurrence of such 
an accident will not excuse the non-performance of the contract. 
Thus if a man covenant to deliver * goods at London, the loss of 
the boat by tempest will not excuse him. So if a Lessee cove- 
nant to repair, or to pay rent, he is not discharged by the de- 
struction of the premises by lightning, fire, wind, or flood. So 
when a man covenanted to pay a certain proportion of the value 
of the coals raised from a pit, unless prevented by unavoidable 
accident, it was held that he was bound to work or pay the 
proportion, when the accident did not render the working a physical 
impossibility, although the cost of such working was greater than 
the value of the coal raised. 

§ &. It may not be out of place diere to state cursorily the 
precepts of the Civil Law respecting damages the result of acci- 
dent. The work of Domat may be advantageously consulted here : 
and the passages about to be quoted afford an excellent example 
of the strong sense and extreme acuteness with which the Latin 
Jurisprudents distinguished between the different causes, amounts, 
and extents of liability. 

§ 10* Where the damage is the result of an innocent act Do^ 
mt writes ; — 

** If there happens any damage by an unforeseen consequence of an 
innocent act, when no blame can be charged on the author of the act, 
he will not be answerable for such a consequence. For this event will 
have some other cause joined with that of the act, whether it be the 
imprudence of the person who has suffered the damage, or some acci- 
dent* And it is either to this imprudence, or to this accident, that 
the damage ought to be imputed. Thus, for example, if any one goes 
across a public mall whilst people are playing in it, and the ball, be^ 
iug already struck, chances to hurt him ; the innocent act of the per- 
son who struck the ball does not make him answerable for an event 
which ought to be imputed either to the imprudence of the persoj 
to whom it has happened, if he could not be ignorant that that wat 
a public mall, or to a mere accident, if that act was altogether un- 
known to him, and if nothing of imprudence could be imputed to him 
who struck the balh^^ 
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§ 11. Where the damage h the result of an Accident which 
, was preceded by some act that gave occasion to it. 

** When any loss or damage happens from an accident, and when 
the act of some person, which is mixed with the accident; has been 
either the cause or occasion of the said event ; it is by the nature 
of the act, and by the connection which it may have with what has 
happened, that we ought to judge whether the said person should be 
made to answer for the damage, or should be acquitted of it. Thus, 
in the cases of the first and fourth articles of this section, the event 
is in^puted to him whose act has occasioned some damage ; thus, on 
the contrary, in the cases of the third and seventh articles, the event 
is not imputed. Thus, for another case different from those of 
all these articles, if a person- who takes upon him the care of the 
affairs of another without his knowledge, or a tutor, guardiau, or 
other administrator, having received a sum of money for the use and 
benefit of the person whose affairs are under his management, lays 
up the said money by him for some time, without putting it to any 
use, when he might have paid off with it debts which his administra- 
tion obliged him to acquit, whether to other creditors or to himself, 
if he was likewise a creditor ; and if it happens that the said money 
is, carried off by robbers, or perishes through fire, or that the value 
of the coin be diminished ; that loss might fall upon the said person, 
if he had no reason to keep the money by him, and if it was his 
fault that he did not employ it, either to pay what was owing to 
himself, or to discharge other creditors, or to apply it to other uses; 
or the loss may fall upon the persons for whose account the money 
was received, if any just cause had induced the receiver to defer the 
employing of it. And this will depend on the nature of the conduct 
which the said person shall have observed, and on the other circum- 
stances, which may either ^oblige him to make good the loss, or dis- 
charge him of it.” . 

§ 12. Where the accident was preceded by a fault. 

If the accident is a consequence of an unlawful act, and if there 
follows from it any damage, he whose act has given occasion to it will 
be liable to make good the damage ; and that with much more rea- 
son than if the accident were only a consequence of some imprudence, 
as in the cases of the fourth article. Thus, for example, if a creditor 
authority of justice, a pledge from his debtor 
agaml his consent, and if the said pledge chances to perish by some 
accidchii ln the hands of that creditor, he shall be accountable for iU* 
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§ 13* Engagements may be the result of Accident. 

“ We shall see in this title a kind of involuntary engagements, and 

which have no other cause besides mere accidents. By accidents are 

meant the events which do not depend on the will of those to whom they 
happen, whether the said events be the cause of . gain or of loss. 
Thus, to find a treasure and to lose one’s purse are accidents of 

these two kinds. 

** Accidents happen either by the act of man, such as a robbery, a 

fire ; or by a pure effect of the providence of Ood and of the 

ordinary course of nature, such as thunder, lightning, a shipwreck, an 
inundation j or by an effect proceeding partly from a natural cause, 
and partly from the act of man, such as a fire which happens by 

stacking up hay before it is well dried. 

** We must likewise distinguish, in the accidents in which the act 
of mail has a share, two sorts of acts. One is of those in which 
there is some fault ; as if one, playing at mall in a highway, wounds 

a person that is going by. And the other is of those which are in- 

nocent, and where xiothing can be imputed to the author of the act ; 
as if the same case had happened in a public mall, through the fault 

of him who crossing it rashly was wounded. 

** When the accident is a consequence of some fault which has given 
occasion to it, he whose act has been the cause or occasion of the 
accident ought to repair the damage caused by it. In which case, his 

engagement is more the effect of his fault than of the accident ; and 

tins sort of engagements is a part of the subject-matter of the fore- 
gcnng title# Bui in the present title we shall speak only of such 
txxgagements as have no other cause besides that of a mere accident. 
The accidents which are not attended with any fault may have divers 
consequences with respect to engagements. Sometimes they dissolve the 
engagements. Thus, a seller is discharged frotfe the obligation to deliver 
the thing sold, if it perishes without his fault, whilst he is not in 
delay to deliver it 5 and the buyer will nevertheless be liable to pay 
the price* Sometimes the accident lessens the engagement, as when 
a farmer suffers a considerable loss by an unusual barrenness, by a 
shower of hail, by a frost, or other accidetits. At other times the 
accident makes m change in the engagemetit, although it causes loss* 

Thus, if it happens that he who bad borrowed money loses it by a 
robbery, by fire, or other accident, he is nevertheless obliged to repay 
it, as much . as if he had employed it usefully. And, in fine, it 
happens by another effect of accidents, that they form engagements be- 
tween one person and another# 
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nm. 

Ex dolo mala non oritur actio* * 

§ 1* Fraud vitiates every contract ab initio*^: Though if a parly 
subsequently ratify the agreement, he cannot again set it asi<l6 on 
the original ground of fraud, . 

§ Hitherto we have been confining our attention to the cases 
of mistake througli ignorance; where a party has been led into error 
through positive, misrepresentation or fraud of any sort, there is a 
distinct substantive ground for affording liim relief; and on the 
other hand of guarding against the wrong-doer taking advantage of 
his own wrong. If a party, acting in mere ignorance, cannot be 
said to give his consent, a fortiori he cannot be, where he is tte 
victim of imposition. This leads us to the wide^ subject of Fraud. 

§ S. Courts are cautious in not laying down any definite rules 
respecting the relief they will give in respect to matters of fraud j 
for as Lord Hardwiehe observed in his letters to Lord Kaimes; 

** Fraud is infinite, and were a Court of Equity once to lay down 
rules how far they would go, and no further, in extending their re- 
lief against it, or to define strictly the species or evidence of it, the 
Jurisdiction would be cramped, and perpetually eluded by new schemes, 
which the fertility of man’s invention would contrive.” 

§ 4. Fraud can never give ground for, or any right of, an 
action. JEx dolo malo non oritur actio* On which point the great 
case of Collins v, BlanteriM is the Leading case. The term here 
used by the Eoman Law is dolus malus. So that dolus docs not 
answer to our term deceit, but rather to. artifice ; and there might 
be a dolus boms as well as a dolus mahcs, a sort of jpia fraus ; and 
dolus bonus may be justifiable, as stratagems of war, ambuscades and 
the like, between belligerents. But dolus mains is thus defined % 
Dolum malum esse omnem calliditaiemi falkciam^^ mxoUm^ 
ad mcummiiendtm, fallendnm, decipiendum altenm^ adhU 
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§ 5. But Equity, as administered in our Courts, extends to still 
wider limits, for it includes not only sins of commission, but of 
omission* Thus it relieves not only against positive acts, but 
against concealments, and omissions, which must be a breach of 
legal or equitable duty, trust, or confidence justly reposed, and 
are injurious to another, or by which an undu^ advantage is taken 
of another. 

§ 6. In the Leading case of Chesterfield v. Janse70) Lord 
Ihrdwiclee thus described the different kinds of fraud: — 

** Ifirst, Fraud, which is dolus malus^ may be actual, arising from 
facts and circumstances of imposition, which is the plainest case. Se- 
condly, it may be apparent from the intrinsic nature and subject of the 
bargain itself 5 such as no man* in his senses, and not under delusion, 
would -make on the one hand, and as no honest and fair man would 
accept on the other ; which are inequitable and unconscientious bargains, 
and of such even the Common Law has taken notice. Thirdly, Fraud, 
which may be presumed from the circumstances and condition of the 
piWies contracting ; and this goes farther than the rule of Law, which 
is, that it must be proved, not presumed. But it is wisely established 
in the Court of Chancery, to prevent taking surreptitious advantage of 
the weakness or necessity of another, whicii knowingly to do is equally 
against conscience, as to take advantage of his ignorance. Fourthly^ 
Fraud, which may be collected and inferred, in the consideration of a 
Court of Equity, from the nature and circumstances of the transaction, 
as being an imposition and deceit on other persons, not parties to the 
fraudulent agreement. Fifthly, Fraud in what are called catching bar- 
gains with heirs, reversioners, or expectants in the life of the parents, 
which indeed seems to fall under one or more* of the preceding heads.*' 

§ T« Fraud may be divided on various principles. One most 
obvious division is that of aotml and couslnwUve Fraud i another 
is that less obvious but well recognized one, of Le^al and 3£aml 
Fraud* This distinction has already been touched on in these 
pages, with reference to those cases where there may exist a . moral, 
though not a legal obligation, to. disclose information, ,So again 
where a vendor .simply puffs or exaggerates the value and excel- 
lence of ^his wares: the rule is, gum ^onmendmdi causd in 

tendiiion'iius diemiur^ si pahm gppareanlf vmdUorem non obligant/^ 
Hare the rule Caveai Ihiptor applies. It would be otherwise if the 
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means of knowledge are not open. Then the Eoman Law said^ 
At si disherit hominem lUeratum vel artijiesm^ prmstare debet, mm 
hoc ijpso 'phries vendidiL 

The misrepresentation enhances the price. 

§ 8. Mr- jBroom^ in his Commentaries^ well explains this dis- 
tinction between legal and moral fraud. 

“I would however, first observe that a distinction undeniably exists 
between moral and legal fraud; that there are many kinds of moral 
fraud which clearly could not be made available, either as ground of 
action or by way of defence before a Court of law. Thus a vendor 
is entitled to sell for the best price he can get, and is not in any 
way liable at Law for a simple commendation of his own goods, how- 
ever worthless they may be, provided he has not made any false state- 
ment as to their quality or* condition, nor asserted any thing respecting 
them which may amount to 9 warranty in legal contemplation. It has 
even been held, that the vendor of a chattel, in which there is a pa- 
tent defect which greatly diminishes its value, will not incur liability by 
silence with regard to it; and if A. treats with B. for the purchase 
of an estate knowing that there is a valuable mine under it, and B. 
makes no inquiry, there is* authority to show that A. is not bound 
either at Law or in Equity to give information as to the existence of 
the mine. Now, in any of the cases here suggested, although the Moralist 
might possibly condemn, our Law would decline- to give redress. Non 
omne quod licet Jionestum est, 

** As on the one hand there may thus be an intention to * mislead 
or even an attempt to induce a person unknowingly to sacrifice his 
own interest, without fraud in Law; so, on the other hand, legal, fraud 
may exist, without any serious amount of moral turpitude. * The cases,’ 
says Tarke, B., in Murrtf v. Mann ‘ show a distinction between legal 
and moral fraud. Bor instance, where a person purports to accept a 
bill of exchange by procuration, when in fact he has no such authority, 
that has been held a legal fraud, rendering the party liable to an action 
of deceit,’ although the Jury negatived the existence of fraud/^ 

§ 9 . Whether an action can be sustained on the ground of 
xnere legal fraud, when unaccompanied by any degr% of 

been much discussed in the Courts, and opinions ^have dif- 
fore^. In Cornfoot v. Fowhe,W Lord Ahinger was of opinion that 
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k(/al fraud alone was sufficient : hut the balance of aufeliority is 
certainly the other way. In T/toru v. Big land, Far 

** It is settled Law that, independentlg of dtdg, no action will lie for a 
misrepresentation, unless the party making it knows it to be untrue and 
makes it with a fraiiduletit intention to induce another to act on the faith 
of it, and to alter his position, to his damage. This appears from the 
cases of Brnm ?. Collins and Ormrod v. Ruth, which have perfectly settled 
the Law on that point. So in Wilde v. Qihson, it was contended, that 
an action of deceit might be maintained, without proof of actual fraud ; 
but Lord Camphell answered, From that position I entirely dissent. If 
you mean by fraud, an intention to injure the party to whom the repre- 
sentation is made, or to benefit the party who makes the representation, 
there may be an action of deceit without fraud; but there must be 
falseliood; there must be an assertion of that which the party making 
it knows to be untrue; the scienter must either be expressly alleged, 
or there must be an allegation that is tantamount to the scienter of 
the fraudulent representation, and this allegation must be proved at the 
trial ; and his Lordship adds, If that falsehood is stated, without any 
vim of benefiting the person who states the falsehood, or of injuring 
the person to whom the falsehood is stated, in one sense of the word 
you may say it is not fraudulent but it is a breach of a moral obli- 
gation, it is telling ^ lie ; and if a lie is told, whereby a third person 
is prejudiced, although there may be no profit to the person vvho tells 
it, and although no injury was intended to the party to whom it is 
told, but a benefit to a third person, it is clearly a breach of moral 
obligation, and is a fraud which will support au action of deceit.” 

In Taylor v. AsMonJ^f) Barhe, B. expressly says : 

“An action for deceit will not lie without proof of moral fraud*’ and 
Ms judgment discusses shortly. “The action was brought against the 
defendants, who were the directors of the Manchester department of the 
Commercial Bank of England, for false and fraudulent representations 
alleged to have been made by them, in a report which was published, 
stating in substance the nourishing state of the bank. It is alleged 
that this report was calculated to induced persons to buy shares, and 
that it was published by the defendants fraudulently, with the view to 
induce persons to buy shares; that the plaintiff had bought shares up- 
on the faith of it, and that the statements contained in that report 
were nntrue, and that the defendants knew them to be untrue at the 
time of the publication. That is the substance of the first count of the 
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declaration, on wliich the question entirely arises. It is said tlie learn- 
ed Judge misdirected the jury in several respects. The principal objec- 
tion was, that he told them it was necessary they should be satisfied 
that a fraud — that is, a moral fraud-Am\ been committed by the de- 
fendants. It was contended by Jlr. Knowles^ that it was not necessary 
moral fraud should be committed, in order to render these persons li- 
able; for that if they made statements for their own benefit, which were 
calculated to induce another to take a particular step, and if he did 
take that step to his prejudice in consequence of such statements, and 
if ' such statements were false, the defendants were responsible, tlibugh 
they had not been guilty of any moral fraud. Indeed, he said the 
finding of the jury on this issue would warrant the position he took: — 
because the jury found tire defendants not guilty, but at the same time 
. said they begged to express their opinion that the defendants had been 
guilty of gro&s negligence; and it is insisted that even that, accompani- 
ed with a damage to the* plaintiff in consequence of that gross negli- 
gence, would be sufficient to, give him a right of action. Trom this 
proposition we entirely dissent; because we are of opinion that, inde- 
pendently ^of any contract between the parties, no one can be made res- 
ponsible for a representation of this kind, unless it be fraudulently 
made. That is the doctrine laid down in faeley v. Ireenm^ where, for 
the first time, the cases on this subject were considered. In that case 
Mr. Justice Groee differed from the rest of the Court, and thougl^t the 
Law gave no remedy for fraud, unless there was a contract between the 
parties. The Court, however, held, that if a person told that which 
was untrue, and told it for a fraudulent purpose, and with the inten- 
tion to induce another to do an act, and that act was done to the 
prejudice of the plaintiff, then an action for. fraud would lie. That case 
was followed by Hay craft v. Creasy ^ and a great variety of other cases, 
and it must now be considered as established Law, But then it was 
said, that, in order to constitute that fraud, it was not necessary to 
show that the defendants knew the fact they stated to be untrue ; that 
it was enough that the fact was untrue, if they communicated that fact 
for a deceitful purpose; and to that proposition the Court is prepared 
to assent. It is not necessary to show that the defendants knew the 
fact to be untrue ; if they stated a fact which was true for a fraudulent 
purpose, they at the same time not beliecing that fact to be true, 

*case it would be both a legal and moral fraud.* luiAUmdr.. Small, 
^l( it has been said in a case already cited, ttro parties enter into 
a contract, and if one of them, for the purpose of inducing the other 
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It) contract with Mm,; sMl state that which is not true of 

fact., which he knew at the time he stated it not to be true, and if, 
upon that statement of what is not true, and what is known by the 
party making it to be false, this contract is entered into by the other 
party, then, generally speaking, and unless there is more than that in 
the case, there will be at Law an action open to the party entering 
into such contract, an action of damages grounded upon the deceit ; and 
there will be a relief in Equity to the same party to escape from the 
contract which he has so be,en inveigled into making by the false re- 
presentation of the other contracting party/’ 

§ 10, Erom these cases it appears that though there may be 
moral fraud which shall not render its author legally liable, there 
can be no legal fraud of which moral fraud is not an element. 
If a man state as true that which he knoios to be untrue, he 

is guilty of a direct, wilful, misrepreseu'tation ; but a case may 
arise in which the party ‘may state tlmt to be true of which he 
had no positive knowledge. Here he may either believe his re- 
presentation to be true, or to be untrue » In the latter case, that 
is, if he did not believe it to be true, and put it forward never- 
theless for a fraudulent purpose, the fact of his want of knowledge 
as to the untruth of his statement^ would not protect him. He 
would be guilty of fraud legal and moraL But suppose the party 
puts forward the statement not indeed knowing, but believing it 
to be true? Here it seems, the party is not responsible. In 

AUwood V* SfuallfW Lori Brougham has laid dowui the most practi- 
cal and useful rule in these cases — * 

Three circumstances” he says must combine ; it must appear, llrst, 
that the representation was contrary to the fact ; secondly, that the party 
making it knew it to be contrary to the fact; and thirdly, and chielly 
that it was the false representation which gave rise to the contracting of 
the other party — ^there must be dolus dans locum contraciui, i. c. hot 

merely a fraudulent attempt at overreaching, but an attempt so far success- 
ful as to have operated as an inducement to the other party to contract.” 

§ 11. If the party be under any iutg or oUigaliou to state 
the truth correctly, an action will lie for causing loss to the 
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Plaiatiff by an incorrect statement, independent of moral fraud. 
Such duty may arise from the fiduciary relation of the parties ; or 
in contract, where the represeirtation expressly or impliedly forms 
part of the agreenrent. In treating this subject I have purposely 
refrained from- embarrassing the text with any reference to the dis- 
tinctions between forms of action, as it bears on the point. I mean 
as to declaring either upon the eontraet; or waiving the eontract, 
and bringing an action for the tort iu case in the nature of an 
action, for the deceit; in which -case, 'to use the Pleaders jargon, 
the ‘ seieniet^ must be laid and proved, for it is the jit of the 
action. In this country the Plaint is sufficient if it states the facta. 

§ 12. It is advisable to obtain a clear conceptien of the dif- 
ference between a mere representatiim and a warranty before proceed- 
ing farther. 

Where there is a written contract, the warranty forme a part of the 
eontract, but the representation is collaleral to the contract, ami may be 
made verbaUy, though the contract be in writing ; and if it be of a 
fact, without which the other party would not have entered into the 
contract at aH, or at least on the same terms, it is equally effectual, 
it untrute, to avoid the contract, or to give an action for damages on 
the ground of fraud, lor instanee, in the ease of an action Ijv the 
purchaser of a public-house, who has been induced to buy or to give 
a greater price for the good will of the house, by a representation of 
the extent of its business, if that representation turns out to be false 
it has never been doubted that the contract is void, and that the buyer 
may recover back his money in an aetkm for money had and received 
to ,his user 

" .material to observe, with reference to fto dratbotion 

.between pu action upon the case for a false repr^entation and one upon 
a warr.OTty, that, to .support the former, three ciraumstancea must combner 
first, it .must uppear that the , representation was contrary to the fact • 
seconcify,. that the party making jt knew it to he .contrary to the fact • 
and, thirdly, that it was the fake representation which .gave rise to the 
contracting of the other party. In the latter case above specified, viz., 
that of an action for breach of warranty, it is not necessary that all 
ttnse three, ciroumatanees should concur, in order to ground an action 
% 01' a claim for relief m a. Court of Equity; for 

where a wan;anty is given, by which the party undertakes that the article 
Bcfid in point of fact, be such .ae it is described, no question can 

be raised upon the scienter, upon the fraud or wilful misrapreseafatioa." 
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wamnty/^ says Lofd WUUm^^ 

tends to fanlts, knoWB and unknown to the seller/^ The Lead^ 
ing oase ol Chandelier LopueU) offers- a good iliustration# Tte 
the Defendant sold the plaintiff a stone which he affirmed to be 
a Bezoar stonOy but which proved not to be so. No action was 
held to lie, because it was not averred and proved either that 

he knew it teas not a Bezoar stone, or that he ^ warranted it to he 
a.:Bezoar stone. Had he warranted it, his knowledge would have 
been immaterial— but there being no warranty, his representation 
should have been shown, to have been untrue within his own 
knowledge. At the present day this action would probably have 
had a different termination ; for every affirmation at the time of 
the sale of personal chattels, is a warranty, if it was so intended; 
and here the Defendant was a jeweller. Or if an action were 
brought in tort, the fact that the Defendant was a jeweller would 
be almost irresistible evidence of the spienter. 

§ 13. It is essential to bear in mind the distinction between 
a representation and a warranty. An exjiress warranty is a stipu- 

lation inserted in the writing on its face, on the literal truth or 
fulfilment of which the validity of the entire contract depends. 
Every verbal affirmation at the time of the sale of a personal 
chattel is also a warranty, as above stated, and there are cases 
of imjplkd warranties, though nothing is expressly said, as in marine 
policies of assurance, there is an implied warranty of seaworthiness 
at the time of the vessel starting (except in time-policies) Gihson 

V. SmailX^) Vawcus v. SarsfieldX^) Now the distinction is im- 

portant, because a representation is held to be satisfied if it is ^2^5- 
stantiaily fulfilled ; but a warranty must be literally complied with. 
So where a broker effected an insurance on a ship which he repre- 
sented mount twelve guns and carry twenty This 

statement was held to be substantially answered by her having nine 
carriage guns and sixteen men, besides six swivels and nine boys, 
which was in fact a stronger armament than that represented, A re- 
presentation may be equitably and substantially answered, says Lord 
^ but a warranty must be strictly complied with/(«) Had 
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(j) 2 Crake S, 8, 0. % Sm. Ij. C. 110. (m) Fawnm v. Watson, Cowp. 787. 

(X) 17 Jur. lUiL (w) JOe JMm. JIartli/, T. 11,345. 
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this very representation been incorporated into the terms of the 
policy, it would have been a warranty, and the policy would liave 
been void on account of the variance between the actual armament 
and its description. 

§ 14. Another important distinction between a representation and 
a warranty, is, that in the case of -a warranty all questions of the 
materiality or immateriality of the fact are excluded. The simple 
question, the sole inquiry is : 

“Is it, or is it not, warranted that the fact is, or shall be so and 
so ? If it be, then, however wholly unimportant the fact may be to the 
risk, however little its existence or non-existence mny have influenced 
the judgment of the underwriter as to the rate of premium, it matters 
not ; it must be absolutely true, or literally performed, otherwise the 
policy will be wholly void : the falsehood of a representation, .on the 
other hand, will produce ho effect on the policy unless the fact misre- 
presented be material.” 

^ § 15. ■ What .concealment will vitiate, a policy is laid down in 
the Leading case of Garter v. Boehid^^ .selected by Smith Jp] There 
liord Mamfield luminously laid down the general law. Insurance is 
a 'Contract upon speculation. 

“ The special facts, upon which the contingent chance is to be ^ com- 
puted, be most commonly in the knowledge of the inkred only : the 
underwriter trusts to his representation, and proceeds upon confidence 
that he does not keep back any circumstance in his knowledge, to mis- 
lead the underwriter into a belief that the circumstance does not exist, 
and to induce him to estimate the risk as if it did not exist. The keep- 
ing back such circumstance is a fraud, and therefore the policy is void. 
Although the suppression should happen through mistake, without any 
fraudulent intention ; yet still the underwriter is deceived, and the policy 
is void ; because the risk run is really*' different from the risk understood 
and intended to be run at the time of the agreement 

“ The policy would equally be void, against the underwriter, if he oou’* 
cealed ; as if he insured a ship on her voyage, which he privately knew 
to be arrived ; and an action would be to recover the preiuium. 

“The governing principle is applicable to all contracts and dealings. 

“ Good faith forbids either party, by concealing what he privately knows, 
"t%' draw the other into a bargain from his ignorance of that fact and 
ills believing the contrary. 

- (v) iZiwT. 1905. 
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“ But either party may be iunoceiitly silent as to grounds open to both 
to exercise their judgment upon. Aliud est celare ; aliud, tacere ; neque 
tnim id est celare quioquid retkeas ; sed cum quod U seias, id ic/mr are 
emolmnenti tui causd wlk eos, quorum intersii id scire. 

“ This definition of concealment, restrained to the elRoient motive and 
precise subject of any contract, will generally bold to make it void, in 
favour of the party misled by bis ignorance of the thing concealed. 

“ There are many matters, as to wbicb the insured may be innocently 
silent ; he need not mention what the underwriter knows. Sekutia utrin- 
que far pares contralientes facU. 

“ An underwriter cannot insist that the policy is void, because the in- 
sured did not tell him what be actually knew ; what way soever he came 
to the knowledge. 

“ The insured need not mention what the underwriter ought to know ; 
what be takes upon himself the knowledge of; or what be waives being 

informed of. , 

“ The underwriter needs not be told what lessens the risk agreed and 
understood to be run by, the express terms of the policy.. He needs not 
be told general topics of speculation : as, for instance, the ^underwriter is 
bound to know every cause which may occasion natural perils ; as, the ' 
difficulty to the voyage— the kind of seasons— the probability of lightning, 
hurricanes, earthquakes. Sto. Ho is bound to know every cause which may 
occasion political perils ; from the ruptures of states ; from war, and the 
various operations of it. He is bound to know the probability of safety, 
from the couthuiance or return of peace ; from the imbecility of the enemy, 
through the weakness of their councils, or their want of strengtli, Ssc. 

“ If an underwriter insures private ships of war, by sea and on shore, 
from porta to ports, and places to places, any where, he needs not be 
told the secret enterprises they are destined upon ; because he knows some 
expedition must be in view ; and from the nature of of his contract, without 
being told, he waives the information. If he insures for three years, he 
needs not be told any circumstance to show it may be over in two -. 
or'if he insures a voyage, with liberty of deviation, he needs not be 
told what tends to show there will be no deviation. 

“Men argue differently, from natural phenomena, and political ap- 
pearances; they have different capacities, different degrees of knowledge, 
amd different intelligence. But the means of information and judging are 
open to both: each professes to act from his own skill and sagacity; 
and, therefore, neither needs to oommunioate to the other. 

“The reason of the rule which obliges parties to disclose is to pre- 
vent fraud, and to encourage good faith,. It is adapted to such facts 
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as vary the nature of the contract; wMcli one privately knows, and 
the other is ignorant of, and has no reason to suspect. 

“The question, therefore, must always be whether there was, under 
all the circumstances at the time the policy was underwritten, a fair 
representation ; or a cdncealment ; fradulent, if designed ; or though 
not designed, varying materially the object of the policy, and changing 
the risk understood to be run.” 

§ 16. Bat the rule in Equity is wider than at Law. Sir 
M. E. Pulsford v. HieJiardsJ^i^ says as follows : 

The ground on which relief is asked is that principle of Equity 
which declares that the wilful misrepresentation of one contracting party, 
which draws another into a contract, shall, at the option of the person 
deceived, enable him to avoid or enforce that contract. It will be con- 
venient in the present case to state my view of this principle before 
applying it to the facts, as they appear to be established by tbe evi- 
dence. The case of this, as ^ell as of most of the great principles on 
which the system of Equity is founded, is the enforcement of a c,are^ 
ful adherence to truth in all the dealings of m ankind. Tjiis princi ple 
is un iversal in its application to cases of contract s It affects not mer^ 
the parties to the agreement, but also those who induce others to enter 
into it* It applies not merely to cases where the statements were 
known to be false by those who made them, but to cases where state- 
ments, false in fact, were made by persons who believe^d them to be 
true, if, in the due discharge of their duty, they ought to have known, 
or if they had formerly known and ought to have remembered the 
fact which negatived the representation made — a strong illustration of 
which is to be found in JBurrowes v. ZoohSf) And I held the same iu 
Mone^ V. Jorden.V) This principle applies to all representations m^de, 
on the faith of which other persons enter into agreements,; so that, 
whether tbe representation were true or false at the time when it was 
made, he who made it shall not only be restrained from falsifying it 
thereafter, but shall, if necessary, be compelled to make good the truth 
of that which he had asserted. The results, however, which flow from 
the application of this principle differ materially in different cases. In 
the case where the false representation is made by one who is no party 
to the agreement entered into on the faith of it, the contract canpot 
be avoided, and all that Equity can then do is to compel the person 
Who made the representation to make good his assertion as far as may 

' 

L. Cb. 660m Story f lj)3. 17 J'ur* 865. ^ 
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be possibK In cases, bowever, wber^ tbe inacle 

bj a person wbo is a partj to tlie agreement, tbe power of Eqnitj 
is more extensive, and the contract itself may be set aside, if the na-^ 

ture of the case and condition of the parties will admit of it, or the 

person who made the assertion may be ^compelled to make it good* 

The distinction between the cases where the person deceived is at liberty 
to avoid the contract, and where the Court will affirm it, giving him 
compensation only, is not very clearly defined. This question usually 
arises on the specific performance of contracts for the sale of property ; 
and the principle which governs the cases, thongli it is, in some in- 
stances, o£ difficult application, and leads to refined distinctions, is the 

following, namely, that if the representation made be one which can 
be made good, the party to the contract shall be compelled to do so ; 
dut if the representation made he one which cannot he made good^ the . 
partg decemd shall he at liheriyt if he pleases^ to avoid the conirmL 
Thus, if a man misrepresents the tenure or Mtuation of an estate, as 
if he says an estate is freehold which proves to be copyhold or lease- 
liokl, or if he describes it as situate within a mile of some particular 

town, when, in truth, it is several miles distant, such a misrepresen- 
tation of it, if it cannot be made true, would, at the option of the 
party deceived, annul the contract; but if the property be subject to 
incumbrances concealed from the purchaser, the seller must make good 
bis statement and redeem those charges. And even in the case when 
the property is subject to a small rent not stated, or the rent of it 
is somewhat less than it was represented, and the Pourt does not an- 
nul the contract, but compels the seller to allow a sufficient deduc- 
tion from the purchase money, it does so on this principle, that by 
these means he in fact makes good his representation, and that the 
statement made was not such as in substance deceived the purchaser as 
to the nature and quality of the thing he bought. With respect to the 
character or nature of the misrepresentation itself, it is clear that it 
may be positive or negative— that it may consist as much in the sup- 
pression of what is true as in the assertion of what is false; and it 
is almost needless to add that it must appear that the person deceiv- 
ed entered into the contract on the faith of it. To use the expression 
of the Homan Law, so much commented upon iu the argument before 
me, it must be a representation dans locum contraciui—~ihnt is, a re- 
presentation giving occasion to the contract, the proper interpretation 
of which appears to be the assertion of a fact on which the person 
entering into the contract relied, and in the absence of which it is. 
reasonable to infer he would not have entered into it ; or the sup- 
pression of a fact, the knowledge of which it is reasonable to infer 
would have mack him abstain from the contract altogether/* 
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§ 17. So ia his work on the Law of property as administer- 
ed by the House of Lords, Sir Edward Biigden (Lord SL Leonardij 
remarking on the great case of Small v. AUwood^^) writes as follows 

“ In the great case of Small v* AttwoodL^) tlie grounds upon which a 
purchaser is allowed to maintain an action of deceit for damages, or a 
bill in Equity to rescind the contract on the ground of misrepresenta- 
tions out of the written contract, were agreed to by all, but upon the 
application of the rule to the conduct of vendors and purchasers, direct- 
ly opposite views were taken. It will be proper to state the Law of the 
case, and then to present the reader with such a general view of the 
merits of the case 'as may enable him to apply it as a precedent. It 
was laid down by Lord Lyndhurst^ C. B., in deciding the case, that as 
far as the cases of Law go, where a misrepresentation of a material fact 
not within the observation of the opposite party is made, the person 
making the representation, knowing at the time that his statements are 
untrue, under such circuinstarices an action may be maintained at Law 
for the purpose of recovering* a compensation in damages for the injury 
the party has sustained, notwithstanding the contract was in writing, 
and notwithstanding those particulars may be no part of the terms of 
the written contract. If that be so, he added, it would follow also that 
in * a Court of Equity a party would be entitled to come forward for 
the purpose of obtaining redress in order to get rid of a contract 
founded on such fraudulent misrepresentations. C*') This was adopted in 
the House of Lords by Lord DevoriyW who justly observed, with re- 
ference to Lord Eldon^s observation in Edwards, v. M^LeayJi'^) that 
he was not apprised of any similar decision, that we may find an 
additional reason for the principle that notliing but the most clear 
and decisive proof of fradulent representation, made under such cir- 
cumstances as show that the contract was based upon them— such a 
case indeed as Lord Eldon^ in his experience, had not known to occur 
—would justify the interference of a Court of Equity. Lord CoUmImn, 
C., did not dissent from the rule, and Lord Lyndhurst repeated that 
he considered the Law to be clearly settled, that where representations 
are made with respect to the nature and character of the property which 
is to become the subject of purchase, affecting the value of that pro- 
perty, and those representations turnout to be incorrect and false, to 
the knowledge of the party making them, a foundation is laid for main- 
taming an action in a Court of Common Law to recover damages for 
the deceit so practised, and in a Court of Equity a foundation ia laid 

^ 
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for settini aside tlie contract;, \yliicli was founded on a fradulent basis.W 

Lord BrmigMm stated tlie rule ia the same way,(*) and added that the 

three circumstances must combine, first, that the representation was 
contrary to the fact ; secondly, that- the party making it knew it to be 

contrary to the fact; and thirdly and chiefly, in his view of the case, 

that it should be this false representation which gave rise to the con- 
tracting of the other party. After discussing the oases, he added, that 
the inference he drew from them was this, that general fradulent cbn- 
duct signified nothing, that general dishonesty of purpose signified nothing, 
that attempts to overreach went for nothing, that an intention and de- 
sign to deceive might go for nothing, unless all this dishonesty of 
purpose, all this fraud, all this intention and design, could be connected 
with the particular transaction, and not only connected with the parti- 
cular transaction, but must be made to be the very ground upon 
which this transaction took place, and must have given rise to this 
contract. If a mere general intention to overreach were enough, he 
hardly knew a contract even between persons of very strict morality that 

could stand : they generally found the case to be that there had been 

an attempt of the one party to overreach the other, and of the other 

to overreach the first ; but that did not make void the contract. The 

party must not only have been minded to overreach, hut he must, ac- 
tually have overreached. Lord Wynfordia) said that he could not quite 
agree with Lord Bro^igUm ih&t in order to set the contract aside the 
parties must appear to have been induced mtirely to enter into it by 
false representations. He (Lord Wynford) said, if the parties were in- 
duced fradulently in any way, although they might have other reasons 
for entering into the contract, if the strong grounds which prevailed on 
them to enter into the contract were fraudulent representations, that would 
rive an action in a Court of Law for deceit, and that he should hope 
would be considered as a sufficient ground in a Court of Equity to set 
lis|d© sucli contract, 

— To the rule of Law. as qualified and explained in the House of 
Lords, no exception can be taken.” 


And in the celebrated case of Gibson, 
expressly dissented from the position 
could be maintained without possitive 
the respondent, he said, acquiesced in 


V. L'lSstefi') Lord Campbell 
that an action of deceit 
fraud, and the counsel for 
the view that this was to 
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b© considered ss if it "vt^ere ftn ' action of deceit* iliere must be 
a falsehood stated, which is a bteach of moral obligation, and that 
is fraud, which will support an action of deceit. Lord St. Leonards 
commenting upon this dictum of the House of Lords, with which 
he is not satisfied, thus speahs of Sir W. OranHs decision in Bd- 
wards v. McLeaySp) He says 

“ That if a vendor knows and conceals a fact material to the validity 
of the title, relief is to be afforded to the purchaser. That is the true 
rule. . If the title is fairly before the purchaser, he must rely on his 
covenants. This rule does not require any representation. If the seller 
knows, a material fact, and conceals it, that is, does not diyulge it, he 
is responsible : his motive is unimportant ; he is bound to give the pur- 
chaser the means , of forming ‘ a judgment on the title, and is not to 
decide what he deems it necessary to disclose.” W 

§ 14i* Let us now turn to the division of Fraud into Actual 

and Constructive. And the -first operates either by way of stiggestio 
falsi or suj^^ressio peri. 

§ 15. The mtggestio falsi : the misrepresentation must be of 

something material. The most copious illustrations of this doctrine 
are to. ’ be found in the Law of , Veikdor and Purchaser,, and the 
Law of Marine Insuranee. furnishes us with examples 

which will suffice. 

" Thus, if a person^ owing an estate, should sell it to another, re- 
presenting that, it contained a valuable mine, which constituted an in- 

ducement to the other side to purchase, and the representation were 
utterly false, the contract for the sale, and the sale itself, if completed, 
might be avoided for fraud.; for the representation would go to the es- 
sence of the contract. But if he should represent that it contained 
twenty acres of wood land or meadow, and the actual quantity was only 
nineteen acres and three quarters, there, if the difference in quantity 
would have made no difference to the purchaser in price, value, or otlier- 
wise, it would not, on account of its immateriality,' have avoided the 
contract. $o, if, a person should sell a ship to another,, representing 
her to be five years old, of a certain tonnage, coppered, and copper- 
fastened, and fully equipped, and found with new sails and rigging 
either of these representations, if materially Untrue, so as to . affect the 
essence or value of the purchase, would avoid it. But a tnfliug difference 
^ ^ ; i; - 
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in eiilior of tlie$e ingredients, in eo iPray tlie fair value or price, 

or not material to tlie purchaser, would have no such effect. Thus, for 
instance, if the ship was half a ton less in size, was a week more 11 lari 
five years old, was not copper-fastened in some unimportant place, and 
was deficient in some trifling rope, or bad some snils which were in a 
very slight degree worn ; these differences would not avoid the contract ,; 
for, under such circumstances the differences must be treated as wbolly 
inconsequential. The rule of the civil Law would here apply*. Ees^ bond 
fide vendUa, prompter minimcm caiisam inempta fieri non dehet'' 

So, if an executor of a will should obtain a release from a legatee 
upon a representation that he had no legacy left him by the will, which 
was fal^e ; or, if a devisee should obtain a release from the heir at law 
upon a representation that the will was duly executed, when it was not ; 
in each of these cases the release might be set aside for fraud. But 
if, in point of fact, in the first case, the legacy, though given in the 
will, had “ been revoked by a codicil ; or, in tlie second casej if the will 
had been duly executed, though not at tl^e time, or in the manner, or 
under the circumstances, stated by the devisee ; the misrepresentatiou 
would not avoid the release, because it is immaterial to the rights of 
cither party.*’ 

** In the . next place, says, the misrepresentation must not only be in 
something material ; but it must be in something, in regard to which the 
one party places a known trust and confidence in the other. It must not 
be a mere matter of opinion, equally open to both parties for exainination 
and inquiry, where neither party is presumed to trust to the other, but 
to rely on his own judgment. Hot but that misrepresentation, even in a 
matter, of opinion, may be relieved against, as a contriyance of fraud, in 
cases of peculiar relationship or confidence, or where the other party has 
justly reposed upon it, and has been misled by it. But ordinarily, mat- 
ters of opinion between parties dealing upon equal terms, though falsely 
stated, arc not relieved against ; because they are not presumed to mis- 
lead, or influence the other party when each has equal means of infor- 
mation. Thus, a false opinion, expressed intentionally by the buyer to 
i,hc seller, of the value of the property offered for sale, where there is 
no special confidence or relation, or influence between the parties, and, 
each meets the other on equal grounds, relying on his own judgment, 
is not suflicient to avoid a contract of sale. In such a case the maxim 
Ecems to apply ; Bcientia^ idrinque par, pares contr alien tes facitJ^ 

Ihit it is otherwise, where a party knowingly ])iaces confidence in 
nnothcr, and aeis upon his opinion, btdieving it to be honestly express- 
vd. Thus, if a num of knovvn' skid' and- judgment in -paintings slioiilcl 
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sell a picture to another* representing it to have been painted by some 
eminent master, as, for instance, by Eubens, Titian, or Corregio, and 
it should be false; .there can be no doubt, that it would be a mis* 
representation, for which the sale might be avoided. , And the same 
principle would apply in a like case, if he should falsely state his 
opinion to be, that it was a genuine painting of a great master, with 
an intent to influence the, buyer iu the purchase, and the latter, placing 
confidence in the skill, and judgment, and assertion of the seller, should 
complete the purchase on the faith thereof. But if the seller should 
truly represent the painting to be of such a master, and, add, that it 
once belonged to a nobleman, or was fixed in a church, (which cir- 
cumstances he knew to be untrue) in such a case, if the representa- 
tion of these collateral circumstances had no real tendency in the mind 
of the buyer to enhance or influence the purchase, it would not avoid 
the contract.’* 

§ 16. And Cbancellof Kent in his learned Commentaries strik- 
ingly puts the doctrine.^/) f 

"‘When, however, the means of information relative to facts and cir- 
cumstances, affecting the value of the commodity, are equally accessible 
to, both parties, other, the disclosure of any superior knowledge which 
one party may have over the other, as to those facts and circumstances* 
is not requisite to the validity of a contract. There is no breach of any 
implied confidence, that one party will * not profit by his superior know- 
ledge as to facts and circumstances open to the observation of both 
parties, or equally within the reach of their ordinary diligence ; because 
neither party reposes in any such confidence, unless it be specially ten- 
dered or required. Each one, in ordinary tases, judges for himself, and 
relies confidently, and perhaps presumptuously, upon the sufficiency of' 
his p^u knowledge, skill, and diligence. The Common Law affords to 
every one reasonable protection against fraud in dealing; but it does 
not go to the romantic length of giving indemnity against the conse- 
quences of indolence and folly, or a careless indifference to the ordinary 
and accessible means of information. It reconciles the claims of con- 
venience with the duties of good faith, to every extent compatible with 
the interests of commerce. This it does by requiring the purchaser to 
apply his attention to those particulars which may be supposed within 
the reach of his observation and judgment ; and the vendor to com- 
municate those particulars and defects which cannot be supposed to be 
immediately within the reach of such attention. If the purchaser be 
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wanting of attention to these points, where attention would have been 
sufficient to protect him from surprise or imposition, the ihaxim, cavea, 
iemptor, ought to apply. Even against this maxim he may provide 
by requiring the vendor to warrant that which the Law would not im- 
ply to be warranted ; and if the vendor be wanting in good faith, 

‘ Mdes sermnda’ a rule equally enforced at Law and in Equity.” 

§ 17. But even where the misrepresentation is wilful, yet if it 
is of such a nature that the party had no right to place any re- 1 
liance on it and it was , his own folly to credit it, he has used 
his own discretion in the matter, and shall have no relief. In 
Vernon v. Keijs,^!/) Lord Mlenlorough thus expressed himself, 

“ If” said he “ an action be maintainable for such a false representation 
of the will and purpose of another, with reference to the purposed sale, should 
not an action be also at least equally maintainable for a false representa- 
tion of the party’s own purpose ? But can' it be contended, that an 
action might be maintained against a man for representing, that he would 
not give, upon a treaty of purchase, beyorid a certain sum ; when it 
could be proved, that he had said, he would give much more than that 
sum. And supposing also, that he had upon such treaty added as a reason 
for his resolving not to give beyond a certain sum, that the property was in 
bis judgment damaged in any particular respect ; and supposing further, that • 
it could be proved he had, just before the giving such reason, said he was 
satisfied it was not so damaged ; would an action be maintainable for this un- 
true representation of his own purpose, backed and enforced by this false 
reason given for it. And in the case before us, does the false repre- 
sentation, made by the defendant, of the determination of his partners, 
amount to any thing more than a falsely alleged reason for the limited 
amount of his own offer ? And . if it amount to ^no more than this, it 
should be shown, before we can deem this to be the subject of an ac- 
tion, that, in respect of some consideration or other, existing between 
the parties to the treaty, or upon some general rule or principle of Law, 
the party treating for a purchase is bound to allege truly, if he slate 
at all, the motives, whieh operate with him for treating, or tor making 
the offer, he in fact makes. A seller is unquestionably liable to an ac- 
tion of deceit, if he fraudulently represent the quality of the thing sold 
to be other than it is, in some particular, which the buyer has not 
('(jual means with himself of knowing ; or if he do so, in such a man- 
ner as to induce the buyer to forbear making the inquiries, whicli for 
his own security and advantage ho . would otherwise have made. But is 
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a l>uyer liable to an action of deceit for misrepresenting the seller’s 
chance of sale, or the probability of his getting a better price for his 
commotlity, than the price,, which such proposed buyer offers? I am 
not aware of any case, or recognised principle of law, upon which such 
la duty can be considered as incumbent upon a party bargaining for a 
purchase. It appears, to be a . false representation in a matter merely 
grati.s dictum ^ by the bidder, in respect to, which the bidder was under 
^ no legal pledge or obUgation to the seller for the precise accuracy and 
correctness of ^ his statement, and upon which, therefore, it was the 
seller’s own indiscretion to rely ; and for the consequences of which re- 
liance,' therefore, he can maintain no action.” 

§ 18. This passage is suggestive*, but Equity, if' it would not 
set aside, would not specifically enforce, a contract under such cir- 
^cuinstauces, if the party seemed materially to have been inlluenced. 

§ 19. The party must have been in fact misled by the repre- 
sentation, If he knew thaf the repesentation w^as false, it cotiltl 
not influence his conduct. He is the victim of his own folly, not 
of another man^s imposition, lion deaiiMm qui mt se ikeijn, 

' S § He must have been misled to his injury; for Courts of 
Equity, says' Story, do not, any more than Courts of Law, sit for 
the purpose of enforcing moral obligations, or correcting uncou- 
scientious • acts, which are followed by no loss or damage. It has 
been very justly remarked, that, to support an action at law fur 
a misrepresentation, there must be a fraud committed by tlu* de- 
fendant, and a damage resulting from such fraud to the plaintiff. 
And . it has been observed with equal truth by a vary karued 
Judge in Equity, thht “fraud and damage coupled, together will 
entitle the injured party to relief in any Court of 

§ 21. We come now to Siiy^esm ven.\ concealment of tlm 
truth. Here the concealment must operate to the prejudice of an- 
other. Nor is it every concealment which gives a cause of suitr 
The suppression of facts must be of those which one party is 
bound by a to disclose to the other, and in respect to which 
i he. cannot be innocently silent. In the words of Cicero : 

r ^Mliud esf celare, aliud iaccm Neque enim id est eehre, (jukijuld 
i M emi quod tu ecm, id iynorare emolummli ini md vdh m, 
quorum inknit id mre,^^ 
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§ The doctmie of the moralist may be m JPaleyM 

‘‘ To ad?atice” says he, “ a direct falsehood m recommendation of our 
wares, by ascribing to them some quality, which we know they have 
not, is dishonest. Now compare with this the designed concealment of 
some fault, wliieli we know they have. The motives and effects of actions 
are the only points of comparison in which their moral quality can 
differ. But the motives in these two cases are the same, namely, to 

produce a higher price than we expect otherwise to obtain j tbe efiect, 
that is, the prejudice to the buyer is the same/’ 

§ as. But the Law does not go so far: it does not profess 
to enforce merely moral obligations, and its rule has been well 
laid down by Lord Tliurlow in the Leading case oi i, 

MacJcrethSf) There it was said — 

“ That if A., knowing there to be a mine in the land of B., of 

which he knows B. to be i|aoranL should, •concealing the fact, enter 

into a contract to purchase the estate of B. for a price, which the 
estate would be worth without considering the mine, the contract would 
be good; because A., as the buyer, is not obliged, from the nature of 
the contract, to make the discovery. In such cases, the question is 
not, whether an advantage has been taken, which in point of morals 
is wrong, or which a map • of delicacy would not have taken. But it 
is essentially necessary, in order to set a side the transaction, not only 
that a great advantage should be taken, but also, that there should be 
some obligation on the party to make the discovery. A Court of Equity 
will not correct, or avoid a contract, merely because a man of nice 
honour would not have entered into it. The case must fall within 
some definition of fraud; and the rule must be drawn, so as not to 
affect the general transactions of mankind, 

“The true dermition, then, of undue concealment, which amounts to a 
fraud ill the sense of a Court of Equity, and for which it will grant 
reliefi is the non-disclosure of those .facts and circumstances, which one 
party is under some legal or quitable obligation to communicate to the 
other; and which the latter has a right, not merely in foro comcmitim, 
but juris ei 4e jure, to know.” 

§ 2 k. Where a man professes to sell an estate, hiowing that 


lie has no title to it, or conceals mortgages, or other incum- 
brances upon it, or sells a house or -ship, hnowing it to have 
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been burnt or foundered, the sale shall not stand*’ lor here there is a 
fraudulent concealment intrinsic iii the contract and constituting its 
very essence. 'Eram in re^sd, Qui iacet, comeniire mhim. Franks est 
eelare fraudem. And it is necessary in cases of this sort to consider 
whether the concealment goes to the intrinsic contract, or is ess- 
irinsio to it. In the former case, the contract is always void ; 
in the latter, it will depend upon the character of tlie extrinsic 
circumstances not disclosed.. They may so vitally affect the contract, 
as to render it voidable : or they may be of such trivial cliaracter, 
as not to affect it, at least in the eye of the Law, however the 
matter, may appear to the mind of the moralist. 

‘‘There is often a material distinction” writes SSor^,U) “between cir- 
cumstances which are intrinsic, and form tlie very ingredients of the con- 
tract, and circumstances which are extrinsic, and form no part of it, although 
they may create inducemeiitfe to enter into it, or affect the value or price 
of the thing sold. Intrinsic circumstances are properly those which belong 
to the nature, character, condition, title, safety, use, or enjoyment, Ssc. of 
the subject-matter of the contract; such as natural or artifioial defects 
in the subject-matter. Extrinsic circumstances are properly those which 
are accidentally connected with it, or rather bear upon it, at the time 
of the contract, and may enhance or diminish its value or price, or 
operate as a motive to make or decline the contract ; such as facts 
respecting the occurrence of peace or war, the rise or fall of markets, 
the character of neighbourhood, the increase of diminution of duties, or 
the like circumstances.” 

§ 25 As to matters intrinsic to the contract, unless there bo 
misrepresentation or a warranty, the rule Caveat Fmjytor applies: 
though it is perhaps to be regretted that the more liberal rub 
of the Roman Law was not followed by our jurisprudents, as more 
nearly approaching to the moral Code. 

“ The Roman Law required” says Story^^^) “ the utmost good faith in all 
cases of contracts, involving mutual interests ; and it, therefore, not only 
prohibited the assertion of any falsehood, but also the suppression of any 
facts, touching the subject matter of the contract, of which the other party 
was ignorant, and which he had an interest in knowing. In an espedai 
manner it applied this doctrine to cases of sale; and required that the 
vendor and vendee should disclose, each to the other, every circumstance 
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witlim his knowledge, touching the thing sold, which either had an in- 
terest in knowing. The declaration in regard to the vendor (as we have 
seen) is ; ])olum malum a se abesse prastare venSitor debei ; gui non 
tantum in eseti, gui fallendi camd obscuri loguitur ; sed etkm,' gui in- 
sidiosi, ohmri dimimulat ; and the same rule was applied to the 
vendee.” 

§ 28. Bat the attention of the Judge is always to he directed 
to the relation of the parties, where the silence is in fact a breach, 
of trust. Thus where a party takes a guarantee for a third party’s 
acts, any concealment of material facts which go to increase the 
surety’s risk will void the guarantee.^ Copious illustrations of this 
doctrine are to be found in the decided cases upon Marine In- 
surance, where the assured is bound to disclose every fact within 
his knowledge: or the underwriter will not be liable ; and whether 
they are concealed by accident or design) the concealment equally 
voids the policy. , 

f 29i So in all cases where the relation of the parties imposed 
an obligation to observe towards each other uherrima' fides. So is 
matters of family arrangement : in transactions between Trustee and 
Csstui gue trust ) Principal and Agent; Partners; and the like. In 
illustration of this, take the leading case of Foa> v. Macheth above 
referred to, where "a trustee for the sale of estates for payment of 
debts, who purchased them himself, by taking an undue advantage 
of the confidence reposed in him by the plaintiff and previous to 
the completion of tlie contract sold them at a highly advanced 
prira, decreed to be a trustee, as to the sums produced by the 
second sale, for the original vendor.” 

§ 30. This case has established the rule — 

" That a purchase by a trustee for sale from his cestui gue trust, al- • 
though he may have given an adequate price, and gained no advantage, 
shall be set 'aside at the option of the cestui gue trust, unless the oon- 
neolion between them, most satisfactorily appears to have been dissolved, 
and unless all knowledge of the value of the property acquired by the 
trustee has been oommunichted to his cestui gue trust. ^ It is founded” 
“observes Lord Sfow,” upon this; that though you may see in a particu- 
lar case, that the trustee has not made advantage, it is utterly impossi- 
ble to examine, upon satisfactory evidence, in the Power of the Court 
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by which I mean in the power of the parties) in ninety-nine cases out 
of a hundred, whether he has made advantage or not. Suppose a trustee 
buys any estate, and, by the knowledge acquired in that character, dis- 
covers a valuable coal-mine under it, and, locking that up in his own 
breast^ enters into ^ contract with the cestui que trust ; if he chooses 
to deny it, how can the Court try that against that denial ? The pro- 
bability is, that a trustee who has once conceived such a purpose will 
never disclose it, and the oestd que trust will be elfectually defrauded. 

It is not necessary to prove an under price. Whatever may 
have been the price paid, a. principal selling to his agent is at 
liberty to set aside the sale on equitable grounds, per Sir % Siigden, C,, 
in MmpJiy v. GSheaS^^ 

§ SI. This doctrine is applied to all persons standing in fiduci- 
ary relations to each other. Thus an Agent or Solicitor(<^) employed 
to sell, cannot purchase ftom his principal, unles she makes it clear 
that he has furnished his employer with all the knowledge which 
he himself possessed j and Courts of Equity watch those transactions 
very closely 'indeed. So, an agent employed to purchase, purchasing 
for himself, will be held a Trustee for his principal. Nor shall he 
even make a profit to himself in the transaction, unless with the 
express consent of his employer. In the East India Comjpang 
Eenchmanjp) Lord TJiurlow says — 

“ If being a factor he buys up goods, which he ought to furnish as 
factor ; and instead of charging factorage duty, or accepting a stipulate* 
ed salary, he takes tlie profits, and deals with his constituents as a 

merchant, that is a fraud, upon which an account is due/’ ^ 

So a partner purchasing for his firm shall not make a profit in 
which they are not entitled to share.. An agent employed on a 
salary, cannot derive a profit to himself. So also of a stock broker 
paid by the job, employed to buy or sell paper or stocks; so execu- 
tors and administrators cannot purchase any of the assets of the 
estates they represent. Neither shall they receive benefit from 
compounding mortgages and the like due by the testator> or 
intestate. Assignees of Bankrupts and Insolvents are in the same 

j^osition. So of an arbitrator. In BlennerliasseU v. Lord 
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“ That he should purchase au interest in those rights, upon which he 
was to adjudicate, could not be endured. It would indeed be to corrupt 
the Fountain, and it would not only contaminate the Award.” 

So also ia jpspect to transactions between Guardian and Ward. 
Nor can a Plaintiff, in a suit to foreclose a mortgage, be allowed 
to bid at the sale, without express leave first granted by the Court, 

§ 82. We have already had occasion to allude to the cases of 
lunatics, infants, and persons, non compotes, whether from weakness 
of . intellect, or not being swi juris, from age, coverture, and the 
like. 

§ 33. The ground on which Ecjuity relieves in such cases, is 
Fraud: for such persons being incapable of entering into any valid 
contract, it behoves parties dealing with them to take cognizance 
of - their condition, and if in spite of this, the transaction be per- 
sisted in, there arises a very strong presumption of meditated im- 
position. No persons deserve to be more favoured by the law than 
those who are too helpless to protect their own rights, for they 
are powerless against the designs of the fraudulent, the cunning, 
the avaricious, the heartless. And Equity will set asMe the most 
solemn transactions where such parties are interested*, wherever there 
is not ukrrma jides ; though it will uphold the transaction where 
it is for their benefit, even against those who ,seek to set it aside, 
on the ground that the party is an infant, or otherwise not sui 
juris. Thus, where articles have been entered into for a settiement 
previous to the marriage of an infant, they shall not be held bind- 
ing on her, if not . for her benefit j but the Court will decree a 
strict settlement of such antenuptial articles, if they are clearly for 
her benefit. Thus in the case of Moodi/ v. Dasliwoods, infants, heard 
in the Madras Supreme Court during theSrd Tenn of the year 1858, 
where the question was whether the deceased mother of the infant 
plaintiffs had severed a joint tenancy by her executing, while an 
infant, articles of settlement previous to her marriage, by which she 
covenanted on coming of age to execute a regular settlement, the 
Court held, that these articles and the covenant (which she died 
without executing) in point of law operated as a severance of the 
joint tenancy, and the terms of the articles being for the benefit 
of the deceased and her children, the Court decreed them to be 
specifically performed. 
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§ 34. So with respect to acts done under the influence of in- 
toxication. 

“ Although” says Stor^^ ** it is regularly true, that drunkenness doth not 
extenuate any act or offence, committed by any person Against the laws ; 
but it rather aggravates it, and he shall gain no privilege thereby ; and 
although, in strictness of law, the drunkard has less ground to avoid 
his own acts and contracts than any other non compos menties ; yet 
Courts of Equity, will relieve against acts done, and contracts made by 
him, while under this temporary insanity, where they are procured by 
the fraud or imposition of the other party, Eor whatever may be the 
demerit of the drunkard himself, the other party has not the slightest 
ground to claim the protection of Courts of Equity against his own 
giussly immoral and fraudulent conduct. 

But to set aside any act or contract on account of drunkenness, it is 
not sufficient, that the party is under undue excitement from liquor. It 
must rise to that degree which may be called excessive drunkenness, where 
the party is utterly deprived of the use of his reason and understanding; 
for in such a case there can in no just sense be said to be a serious 
and deliberate consent on bis part; and without this, no contract or 
other act can^ or ought to be binding, by the Law of nature. If there 
be not that degree of excessive drunkenness, then Courts of Equity will 
not interfere at all, tnless there has been some contrivance or manage- 
ment to draw the party into drink, or some unfair advantage taken of 
his intoxication, to obtain an unreasonable bargain . or benefit from him. 
Eor, in general, Courts of Equity, as a matter of public policy, 
not incline, on the one hand, to lend their assistance to a person who 
has obtained an agreement or deed from another in a state of intoxi- 
‘ cation ; and, on the other hand, they are equally .unwilliing to assist 
the intoxicated party to get rid of his agreement or deed, merely on 
the ground of his intoxication at the time. They will leave the parties 
to their ordinary remedies at Law,' unless there is some fraudulent con- 
trivance or some imposition practised.” 

§ 35. So weakness of intellect, not positively amounting to in- 
sanity or legal incapacity, constitutes a most material ingredient 
in examining whether a contract has been entered into under any 
undue influence. It is true that Courts of Equity will not 
'themselves up to measure men^s capacities by very nice rules; 

twill they relieve against what are called hard bargains, or aid 
the^’i^ash and the improvident; but yet the same transaction which 
may be unim]>eachahle, •where the. party complaining has only acted 



TJNDUE INFLUENCE. 


improvidently, may give rise to a presumption of fraud or circum- 
vention, where it has been entered into with a party of weak in- 
tellect. And Lord WynfoTd in Blackford, v. Chrktiani^) laid down 
the Law as follows: — 

■ The Law/* said Lord Wynford, “ will not assist a man who is cap- 
able of talcing care of his own interest, except in cases where he has 
been imposed upon by deceit, against which ordinary prudence could not 
protect him. If a person of ordinary understanding, on whom no fraud 
has been practised, makes an imprudent bargain, no Court of Justice 
can release him from it. Inadequacy of consideration is not a sub- 
stantial ground for setting aside a conveyance of property. Indeed, 
from the fluctuation of prices, owing principally to the gambling spirit of 
speculation that now unhappily prevails, it would be diflicult to deter- 
mine what is an inadequate price for anything sold. At the time of the 
sale the buyer probably calculates on a rise ^in the value of the article 
bought, of which he would have the advantage. He must not, there- 
fore, complain, if his speculations are disappointed, and he becomes a loser, 
instead of a gainer by his bargain. But those, who from imbecility of 
mind are incapable of taking care of themselves, are under the special 
protection of the Law. The strongest mind cannot always contend with 
deceit and falsehood. A bargain, therefore, into which a weak one is 
drawn under the influence of either of, these, ought not to be held valid ; 
for the Law requires, that good faith should be observed in all transactions 
between man and man.” 

36. The doctrine, therefore/ may be laid down, as generally 
true, that the acts and contracts of persons^ who are of weak un- 
derstandings, and who are thereby liable to imposition, will be held , 
void in Courts of Equity, if the nature , of the act or contract 
justify the conclusion that the party has not exercised a deliberate 
judgment, but that he has been imposed upon, circumvented, or 
overcome> by cunning, or artifice, or undue influence. 

§ 37. Cases of an analogous nature may easily be put, where 
the party is subjected to undue infl.uence, although in other res- 
pects of competent understauding. As where he does an act, or 
makes a contract, when he is under duress, or the influence of ex- 
treme terror, or of threats, or of apprehensions, short of duress. 
Bor iu cases of this sort he has no free will, ’ but stands in mnculk. 
And the constant rule in Equity is, that where a party is not a 
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free agent, and is not equal to protecting himself, the Court will 
protect him. The maxim of the Common Law is ; Quod alias bo^ 
mm et justum est, si per vim vel frmidem petakir, malum et iiu 
jusium efficitur. On this account Courts of Equity watch with ex- 
treme jealousy all contracts made by. a party while under impri- 
sonment; and if there is the slightest ground to suspect oppres- 
sion or imposition in such cases, they will set the contracts aside. 
Circumstances also of extreme necessity and distress of the party, 
although not accompanied by any direct restraint or duress, may, 
in like manner, so entirely overcome his free agency, as to justify 
the Court in setting aside a contract made by him on account of 
some oppression, or fraudulent advantage, or imposition, attendant 
upon it.!-^) Nihil consensui iam contrarium est qxiam vis aigtie metus, 

§ 38. Of a kindred nature to the cases already considered, are 
cases of bargains of Buch an unconscionable nature, and of such 
gross inequality, as naturally lead to the presumption of fraud, im- 
position, or undue influence. This is the sort of fraud to which 
Lord. Eardwicke alluded in the. passage already cited, when he said 
that they were such bargains as no man in his senses, and not 
under delusion, would make on the one hand, and as no honest 
and fair man would accept on the other, being inequitable and 
unconscientious bargains. Mere inadequancy of price, or any other 
inequality in the bargain is not, however, to be understood as con- 
stituting, per se, a ground to avoid a bargain in Equity. Eor Couj^s 
of Equity, as well as Courts of Law, act upon the ground, that 
every person, who is not, from his peculiar condilioti or circum- 
stances, under disability, is entitled to dispose of his property in 
such manner and upon such terms as he chooses ; and whether 
Ids bargains are wise and discreet, or otherwise | or profitable, or 
unprofitable ; are considerations, not for Courts of Justice, but for the 
party himself to deliberate upon. 

Inadequacy of consideration is not, then, of itself, distinct princi- 
ple of relief in Equity. The Common Law knows no such principle. 
The consideration, be it more or less, supports the contract. Com-* 
pon sense knows no such principle. The value of a thing is, what 
^^wiU produce; and it admits of no precise standard. It must be 
^|^-^|§-n!at^re fluctuating, and will depend upon ten thousand different 
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circumstances. One man, in the disposal of his property, may sell 
it for less than another would.^ He may sell it under pressure to 
circumstances, which may induce him to part with it at a particular 
time. If Courts of Equity were to unravel all these transactions, 
they would throw every thing into confusion, and set afloat the con- 
tracts of mankind. Such a consequence would of itself be sufficient 
to show the inconvenience and impracticability, if not the injustice, 
of adopting a doctrine, that mere inadequacy of consideration should 
form a distinct ground for relief. 

Still, however, there may be such an miconscienableuess or inade- 
quacy in a bargain, as to demonstrate some gross imposition or some 
undue influence; and in such cases Courts of 'Equity ought to in- 
terfere, upon the satisfactory ground of fraud. But then such un- 
conscionableness or such inadequacy should be made out, as would, 
(to use an expressive phrase,) shock the conscience, and amount in 
itself to conclusive and decisive evidence '’of fraud. And where there 
are other ingredients in the case of a suspicious nature, or pecu- 
liar relations between the parties, gross inadequacy of price must 
necessarily furnish the most vehement presumption of fraud. 

§ 89 . The leading case upon this point is that of the Harl of C/m- 
terfield v. Sir Abraham Janssen^/) already referred to. The whole 
case and the note appended should be studied in Tudor and Whites 
Leading Oam^ 

\ 40 * To come now to cases of constructive Erauds : which are 
thus explained by Story, 

By constructive frauds are meant such acts or contracts, as, though 
not originating in any actual evil design or contrivance to prepetuate 
a positive fraud or injury upon other persons, are yet, by their ten- 
dency to deceive or mislead other persons, or to violate private or public 
confidence, or to impair or injure the public interests, deemed equally 
reprehensible with positive fraud, and therefore are prohibited by Law, 
as within the same reason and mischief, as acts and contracts done waafe 
awimo. Although, at first view, the doctrines on this subject may seem 
to be of an artificial, if not of an arbitrary, character; yet upon closer 
observation, they will be foutid to be founded in an anxious desire of 
the liaw to apply the principle of, preventive justice, so -as to shut out 
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the inducements to perpetrate a wrong, rather than to rely on mere 
medial justice, after the wrong has been committed. By disarming the 
parties of all legal sanction and protection for their acts, they suppress 
the temptations and encouragements, which might otherwise be found too 
strong for their virtue. 

Some of the cases under this head are principally so treated, 
because they are contrary to some general public policy, or to 
some fixed artificial policy of the Law. Others, again, rather grow out 
of some special confidential or fiduciary relation between the parties, or 
some of them, which is watched with especial jealousy and solicitude, 
because it affords the power and the means of taking undue 'advantage, 
or of exercising undue influence over others. And others again are to 
a mixed character, combining in some degree, the ingredients of the 
preceding with others of .a peculiar nature ; but they are chiefly pro- 
hibited, because they operate substantially as 5 fraud upon the private 
rights, interests, duties, or ^intentions of third persons;* or unconscienti- 
ously compromit, or injuriously affect, the private interests, rights, or 
duties of the parties themselves.’* And wherever any. thing is forbidden, 
I the Law will not connive at its evasion by any circuitous route, its 
accomplishment by cunningly devised means which may themselves be 
iapparenily lawful and harmless. Qmndo aliguid proUhetur 

et omne per quod demiitur ad 

§ 41. The first class void against public policy are contracts 
in respect of marriage; whether to bring marriages about, wliicli 
are called Marriage Brolcage contracts, or conditions in restraint of 
marriage in general. These matters are not likely to occur in the 
practice of the Indian Judge, and may therefore be noticed cur- 
sorily, 

§ 42 V As to Marriage Brokage contracts. Suffice it to say 
that; they are utterly void, in Whatever form they may appear, or 

in whatever language they may he couched. 

“ Be the foundation of the doctrine/* says StoTep^ § ** however, what it 
may, it is now firmly established, that all such Marriage Brcfcage con- 
tracts are utterly void, as against public policy; so much so, that they 

are deemed incapable of confirmation ; and even money paid under them 
^may be recovered back again in a Court of Equity. Nor will it make 

difference, that the marriage is between persons of equal rank, and 
fortune, and age; for the contract is equally open to objection upon 
general principles, as of dangerous consequences/* 
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§ 43. farther, it is a fraud npon marital rights for a 

woman in contemplation of. marriage to settle her separate property 
to her own use, without the knowledge of her intended husband. This 
case is not likely to arise in practice, and I shall therefore simply 
refer to the case of Countess of Strathmore v. Bowesf^^) which will 
be found in the 1st Vol; of Tudor and Whites L. C.' in Eq^uity p. 
3£5, where the whole Law on this point is discussed in the Notes. 

§ 44- The other branch of this subject is that of conditions in 
restraint of marriage. Here again it will suffice to refer to the 
great case of Scott v. Tyleri^) which has been selected of Tudor 
nidi White There the whole history of the Law is traced. 

§ 45. But while the Law refuses to sanction any condition in 
restraint of marriage m general^ it will uphold conditions which 
lay down such reasonable aid provident restrictions as tend to pro- 
tect the individual from hasty and rash^marriages. 

§ 46, A condition annexed to a gift to a woman to induce her 
to separate from her husband is void as being against public 
policy. Bat an annuity to a widow durante viduitate is good. So 
a general condition in restraint of marriage with the Testatoris 
widow was upheld. Until the Hindoos generally recognize the 
legality of remarriage of widow^s, this is not likely to call for much 
attention [ at the hands of the Judge. 

§ 47. The next illustration of constructive frauds, void as be- 
ing against public policy, may be taken from conditions in re- 
straint of trade generally. These contracts are not likely to occur 
in the interior, and it may suffice therefore to call the attention 
of the reader to the case of Mitchell v. which together 

with a luminous note, will be fonnl in Smith's L. G.W 

§ 48. But a clear distinction is drawm between covenants not 
to trade generally, and covenants not to trade in particular named 
localities, or .wdth certain specified classes, or individuals. So in MaZ^ 
Tm V. Mayp) it was 'held that: 

(«) I. Yes. Jur. S2. ■, ' P. Wms.nSl. 
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Every restraint of trade which ia larger than what is required for 
the necessary protection of the party with whom the contract is made, 
is unreasonable and void, as injurious to the interests of the public, on 
the ground of public policy.’* 

§ 49. So engagements by parties not to bid against each other 
at public auction cannot be sustained. So if puffers or secret bid- 
ders enhance the price* at an auction. So if the auctioneer pur- 
chases in for himself, a practice too prevalent in Madras. 

^ 50, So the assignment of half pay of an ojBdcer is void. See 

JDavis V. Du7ce of MarlborougliM See also Nislit v. Kings CoUegeM) 

§ 51. So of wager contracts See the Bombay Opium Case. With 
regard to gambling the Eoman Law contained a wholesome provi- 
sion.W 

Victum in alecs lusu, non posse conmiiri, si solvent, hahere 

repetitionem, ttm ipsum, quanta hceredes ^us adversus victorem et ejus lime* 
des ; idque perpetWy et etiam post iriginta amos,* Thirty years was the 
general limitation of rights in other cases, 

§ 52. So of contracts tending to maintenance or champerty. These 
practices are only too common in India, and suits are constantly 
promoted and fomented by the malicious or corrupt interference of 
third parties. 

Maintenance,” says Blachione “ is punished in the same manner ; (as 
champerty) being a bargain with a plaintiff or, defendant cawpmi partire, to 
divide the land or other matter sued for between them, if they prevail at 
Law I whereupon the champertor is to carry on the party’s suit at his 
own expense. Thus champart, in the Erench Law, signifies a similar 
division of profits, being a part of the crop annually due to the 
landlord by bargain or custom. In our sense of the word, it signi- 
fies the purchasing of a suit, ^ right of suing ; a practice so much 
abhorred by our Law, that it is one main reason why a chose in 
action, or thing of which one , hath the right but not the possession, 
is not assignable at Common Law ; because no man should purchase any 
pretence to sue in another’s right. These pests of civil society, that 
are perpetually endeavouring to disturb the repose of their neighbours, 
jsnd officiously interfering in other men’s quarrels, even at the haisard 

their own fortunes, were severely animadverted on by the Roman 

(lU S?r. 74, 97. ih) 8 and 0 Vic. 0. 109, 5 18. 

Hxim, and ib. pt. 2, p. 503, (c) Cod, 1. 3. Tit. 48. 1 1. 
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§ 43, farther, it is a m fraud opoii marital riglits for a 

woman in contemplation of . marriage to settle her separate property 
to her own use, without the knowledge of her intended husband. This 
case is not likely to arise in practice, and I shall therefore simply 
refer to the case of Countess of Strathmore v. Bowesf^^) which will 
be found in the 1st Yol: of Tudor and Whiles L. C.' in Eq^uity p. 
325, where the whole Law on this point is discussed in the Notes. 

§ 44. The other branch of this subject is that of conditions in 
restraint of marriage. Here again it will suffice to refer to the 
great case of Scott v. T^ler(p) wliicli has been selected of Tudor 
midi IFhiteS^^) There the whole history of the Law is traced. 

§ 45. But while the Law refuses to sanction any condition in 
restraint of marriage m generaly it will uphold conditions which 
lay down such reasonable aid provident restrictions as tend to pro- 
tect the individual from hasty and rashmarriages. 

§ 46. L condition annexed to a gift to a woman to induce her 

to separate from her husband is void as being against public 

policy. But an annuity to a widow durante viduitate is good. So 
a general condition in restraint of marriage with the TestaWs 
widow was upheld. Until the Hindoos generally recognize the 

legality of remarriage of widows, this is not likely to call for much 

attention* at the hands of the Judge. 

§ 47. The next illustration of constructive frauds, void as be- 
ing against public policy, may be taken from conditions in re- 
straint of trade generally. These contracts are not likely to occur 
in the interior, and it may suffice therefore to call the attention 
of the reader to the case of Mitchell v. which together 

with a luminous note, will be fouhd in Smitlis L. C.W 

§ 48. But a clear distinction is drawn beWeen covenants not 
to trade generally, and covenants not to trade in particular named 
localities, or . with certain specified classes ^ or individuals, S.oia IfaZ- 
V. it was held that: 


(«) 1. Yes. Jur. 22. ■ , ' W 1 P. 1S‘U 

(tj). Y.ol2,,page 165., W 1st Vol. p. 280. 

(2/) XL M...saia W. 653v 
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sent day appear to be absurd and extreme* The inltuence exercised by 
power and wealth over witnesses, jurors, and it may be judges, was 
doubtles stronger in former times than in our own, and often so strong 
and so corrupt as to work manifest injustice; but still we can hardly 
understand the state of society in which it was considered necessary, by 
judicial decision, to bring within the offence of maintenance such apparently 
innocent acts as to persuade one to be counsel for another gratis — to 
go with another to inquire for a person learned in the law— for a juror 
to solicit a judge to give judgment according to the verdict— for a man 
of power and interest to stand by another while his cause was being tried, 
though he said nothing — or for a man of power, not learned in the law, telling 
another, who asked his advice, that he had a good title. The extreme opi* 
nions, however, which prevailed upon this subject are doubtless long since ex- 
ploded; but the effect of the old doctrine of maintenance is still felt 
in the rule upheld by our commou-law Courts, that chose in action 

is not assignable so as to give the assignee a right of action in his 

own name. Upon this point ^we cannot do better than cite the clear 
and forcible observations of BnUer, J., in Master v* MUler, (4 T, K* 
320, 340). “It is laid down,” said that learned Judge, “in our old 
books, that for avoiding maintenance a chose in action cannot be as- 
signed or granted over to another# The good sense of that rule seems 
to me to be very questionable, and in early as well as modern times 
it has been so explained away, that it remains at most only an ob- 
jection to the form of action in any case. In 2 Boll* Ab- 45, 46^ it 
is admitted that an obligation or other deed may bo granted so that 
the writing passes; but it is said that the grantee cannot sue for it 
in his own name. If a third person be permitted to acquire the in- 
terest in a thing, whether ho is to bring the action in his own name 
or in the name of the grantor does not seem to mo to affect the 
question of maintenance. It. is curious, and not altogether useless, to see 
how the doctrine of maintenance has from time to time been received 
at Westminster Hall At one time not only hi who laid out money 

to assist another in his cause, but he that by his friendship or in- 

terest saved him an expense which he would otherwise have been put 
to, was held, guilty of maintenance, (Bro, Ab., tit. ^Maintenance,* 
^7, 14, 17, &c.) Nay, if he officiously gave evidence it was mnuttcnaiiee ; 
so that he must have had a subpoena or suppress the truth. That 
.such, doctrine, repugnant to every honest feeling of the human hearty 
'ifepuld be soon laid aside must be expected. Accordingly n variety of 
mn soon made; and, amongst others, it was held, that tf 
a person has any interest in the thing in difference, though on can- 
tingenoy onlyi he may lawfully maintain an action on it. (2 lloll Ab. 
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115.) But, m tlie midst of all these doctrines on maintenance, there- 
was one case in which the Courts of law allowed of an assignment 
of a chose in action, and that was in the case of the Crown ; for 
the Courts did not feel themselves bold enough to tie up the proper- 
ty of the Grown, or to prevent that from being transferred- (3 Leon* 
198 ; 2 Cro. 186,) Courts of Equity from the earliest times thought 
the doctrine too absurd for them to adopt, and therefore they alwaya 
acted in direct contradiction to it; and we shall soon see that Courts 
of law also altered their language on the subject very much. In 12 
Mod. 554, the Court speaks of an assignment of an apprentice or an 
assignment of a bond as things which are good between the parties* 
and to which they must give their sanction, and act upon. So an 
assignment of a chose in action has always been held a good considera- 
tion for a promise. It was so in 1 Eoll. Ah, 29; Sid. 312; 'and 
Jones, 222; and lastly, by all the judges of England in MouUdale v. 
jBirclalk BL 830), though the debt assigned was uncertain. After 

these cases we may venture to say that^ the maxim was a bad one, 
and. that it proceeded on a foundation which fails. But still it must 
be admitted, that though the Courts of law have gone the length of 
taking notice of assignments of choses in action, and of acting upon them, 
yet in many cases they have adhered, to the formal objection, that the 
action shall be brought in the name of the assignor, and not of the as- 
signee. I see no use or convenience in the preserving that ' shadow when 
the substance is gone; and that it is merely a shadow is apparent from 
the later cases, in which the Courts have taken care that it shall never 
work" injustice.' 

‘«It is time to alter this rule of law, and to recognise in all our 
Courts, for all purposes, the rights pretaining to an assignee of choses 
in action. We doubt also whether the whole doctrine of maintenance 
may not be usefully swept from our laws; for, after all, what offence 
is there in aiding a man to assert his rightful claims— and on questions 
of maintenance they are assumed to be rightful— or what legal damage 
is sustained by him against whom such rights are asserted? The mali- 
cious instigation of suits and actions without reasonable or probable cause 
is a very different matter; but for this an action will lie, quite inde- 
pendently of the doctrine of maintenance. It is analogous to the action 
for a malicious prosecution, as was said by JPatteson, J., in the case of 
yr. Leman, (4 Q. B. 883). (See also Pechell v. Watson, 8 M. & 
W. 691.) 

«'=With regard to champerty, which is but a species of maintenance, it 
is difficult to see why parties should not be allowed to settle for them- 
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selves terms of payment for services rendered. If the /‘campi partitio*’ 
appears to them a better mode of remuneration than a gross sum of 
money, why should they not adopt it ? The Common Law and the rules 
of Equity would be sufidcient, we presume, without resorting to maiutc- 
nance or champerty, to meet cases of fraud and undue advantage, and 
also to render illegal such an agreement as came to light in Sjprye v. 
Forter, (3 Jur., N. S., part I, p. 330)— namely, to supply sufficient 
evidence to recover property, in consideration of having a share of it,” 

§ 53. Contracts for the sale of public offices are void. Especi- 
ally odious are such contracts for the sale of any office connect- 
ed with the administration of justice. It is to be feared that the 
peculiar position of public men in India, the sudden emergencies 
of sickness and the like, have given rise to a somewhat lax mo- 
rality in this respect; and that arrangements are constantly made 
between parties mutually^ desirous of throwing up and securing an 
appointment. The purchase of a house and furniture, or the like, 
is made a condition precdflent of quitting : agreements which I 
conceive on the soundest principles of public morality could not 
be enforced, if the question were raised. W 

It is obvious,” writes Story “ that all such contracts must have a ma- 
terial influence to diminish the respectability and purity of public officers 
and to introduce a system of official patronage, corruption, and deceit, whol- 
ly at war with the public interests. The confidence of public officers 
may thereby not only be abused and perverted^to the worst purposes ; but 
mischievous arrangements may be made to the injury of the public ; 
and persons may be introduced or kept in office, who are utterly un- 
qualified to discharge the proper functions of their stations. * Such con- 
tracts ai’G justly deemed contracts of moral turpitude; and are calculat- 
ed to betray the public interests into the administration of the weak, 
the profligate, the selfish and the cunning. They are, therefore, held 
utterly void, as contrary to the soundest public policy ; and, indeed, 
as a constructive fraud upon the government. It is acting against the 
spirit of the constitution of a free government, by which it ought to 
be served by fit and able persons, recommended by the proper officers 
of the Government for their abilities, and from motives of disinterested 
purity. It has been strongly remarked, that there is no rule better ea- 
.teblished (it should be added, in Law and reason, for unfortunately it 
'Is ^oftien otherwise in practice) respecting the disposition of every office, 
So concerned, than this, J>etur DipniorL On 
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piinciples of public policy no money consideration ougiit to influence 
the appointment to suck offices. It was observed of old, that the sale 
of offices accomplished the ruin of the Eoman Eepublic, ' Nulla alia re 
magu Eomana Eespuhlica mterut quam quod magistratus offieia venalrn 
erantj^ and by our own Law the traffic in offices is made penal. (/) 
Contracts for or respecting the sale or transfer of public appointments, 
though they may not be prohibited in the particular cases by the statutes 
relative to the sale of public offices, which we shall hereafter notice, 
may still be void at Common Law, as being contrary to public policy. 

*' Thus, where the defendant, in consideration that the plaintiff, who 
was master joiner in one of his Majesty’s dockyards, would procure 
himself to be superannuated, undertook, in case he, the defendant, 
should succeed the plaintiff as master joiner, ^ to allow him the extra 
pay from the yard books : it was held that this agreement, having 
been made without the knowledge of the Navy Board, to whom the 
appointment belonged, was void. So a recommendation to an office in 
the King's household, though of a private nature, and not within the 
Stat. 5 and 6 Ewd : 3, does not fqrm a legal consideration for a contract. 
Nor could an action be maintained upon an agreement for the sale, by the 
owner, of the command of a ship in the East India Company’s service, 
made without the sanction, and in violation of the bye-laws of the Com- 
pany. So a Court of Equity has refused to carry into execution an agree- 
ment to assign the fees of a gaoler, and the profits of a tap-house con- 
nected with the gaol. But a contract for an exchange of the com- 
mand of East India sli^s, entered into with th^ knowledge of the 
Company, has been held to be good/\ 

§ 54. Another class of agreements/^ he continues which are held 
to be void on account of their being against public policy, are such as 
are founded irpon corrupt considerations, or moral turpitude, whether 
they stand prohibited by statute or not; for these are treated as 
frauds upon the public or moral Law. The rule of the Civil 

Law, on this subject, speaks but the language of universal justice. 
JPacta^ qnm eontm leges consHiutmiesqtw, vel contra ionos mores 

fiunt, mdlam vim halere^ induhitati juris esL 

“It is but applying a preventive check, by withholding every 
encouragement from wrong, and aiming thereby to enforce the obliga- 
tions of virtue- For although the Law, as a science, must necessarily 
leave many moral precepts without due enforcement, as rules of 

imperfect obligation only, it is most studious not thereby to lend the 


(/} See Stat : 5 and 6 I5dward HI* c. 16, S* S anti 3. 
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^jligjitest countenance to the violations pf such precepts. Wherever the 
Divine Law, or the Positive Law, or the Common Law, prohibits the 
doing of certain acts, or enjoins the discharge of certain duties, any 
agreement to do such acts, or not to discharge such duties, is against 
the dearest interests of society and therefore is held void ; for otherwise 
the Law would be open to the just reproach of winking at crimes and 
omissions, or tolerating in one form what it affected to reprobate in 
another. Hence, all agreements, bondsj and securities, given, as a price 
for future illicit intercourse. (.Frcemiim pudoris) or for the commission 
of a public crime, or for the violation of a public Law, or for the 
omission of a public duty, are deemed incapable of confirmation or 
enforcement, upon the maxim, Bx turpi cont7*actu non oritur aotio^^ 

§ 55. What are such contracts may be learnt by a study of 

the great case of CoUms v. Bta^iierni^) and the note to it in 

Smiths Leading cases.(^^)^ 

There, Lord Chief Justice Wilmot answering the second question 
which he proposed to himself/ whither a bond given for an illegal 
consideration is not clearly void at Common Law ab initio , said— 

As to the second point, we are. all of opinion that the bond is void 
ab initio, by the Common Law, by the Civil Law, Moral Law, and all 
Laws whatever ; and it is so held by all writers whatsoever upon this 
subject, except in one passage in Qrotim,{^) where I think he is great"" 

ly mistaken, and differs from Puffe7idorf,^3) tpLo, in my opinion, con*"- 

victs the docti'ine of Grotius. In Justini^) air- turpi causa, Sect. 28. 

Quod turpi ex causa promissum est, veluti si quis homicidiim ml sacti^ 

legium se facturim promittat, non valet. And Vinnius, in his commen- 
tary, carries it so far as to say, you shall not stipulate or promise to 
pay money to a man not to do a crime, Hi quk pecmiam promU^U^ 
\ne furtum aut ctedem faeeret, auf sub conditioner si nm feceritr 

dicendum stipulatlonem nullius esse momenti ,* cum hoc ipsum flagUiosum 

est, pecuniam pacisci quo jlagitio abstineasi^ to the same point. 

“ This is a contract to tempt a man to transgress the Ijuw, to do 
that which is injurious to the community : it is void by the Common 
Law ; and the reason why the Common Law says such contracts are 
void, is for the public good. You shall not stipulate for iniquity. All 
writers upon our Law agree in this, no polluted hand shall touch the 


(g) 3 Wils, 34L (i) Lib. 3 Cap. 8. Sect. 8. 

{h) 1 ,Vol p. m, (^) lust. Lib. 3 tit SO. 

ii) Lib. S Cap. n Sect 9. Q) Dig. lib. I, tit. 5, Cotlf, ll btti 47. 
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pure fountains of justice. Whoever is a party to au unlawful contract, 
if he hath once paid the money stipulated to be paid in pursuance 
thereof, he shall not have the help of a Court to fetch it back again, 
you shall not have a right of action when you come into a .Court of 
justice in this unclean manner to recover it back. Frocul, 0 ! ^rocul ^ 
profaniFiP^) 

§ 66 . It may not be out of place however shortly to summarize 
the various descriptions of contract which are void on the score 
of illegality. Some of them have been incidentally remarked upon 
already. Some contracts are void for illegality at , Common Law 5 
others are expressly rendered so by Statute. - ^ 

I 

§ 57* Contracts void at Common Law* may be classified under 
three heads : 1st, Immoral Contracts ; 2 nd, Those contrary to public 
policy : 3rd Traudulent Contracts. - 

§ 58, 1 st. Immoral Contracts. An ‘‘agreement for future illicit 
coljlbitation is void : past cohabitation is only a sufficient consider- 
ation for a contract mdet seal.W Past ^ Action stands on the same 
footing, W So the rent of lodgings for the purposes of prostitution 
is not recoverable, nor can the price of libellous, immoral, atheis- 
tical, and other similar publication be recovered. 

T ’ 

(m) The whole of the 43th Chapter of Contracts should he here studied. 

(») See cases— on Contracts, p. 4.'6, 

( 0 ) Tlie following note of cases in which relief has been giren or refused (taken from IS J ur. pt. 

L p. 799) may be found useful. 

Mil hy for relief MU hy Woman for relief* 

Relief ffivefL Relief gmn, 

Bwmey v. Mi, (ante, p. dSO— V. C. E.) Knye v. Moore, (1 S. & S, 6J ). 

Relief refused* Reli(f refused^ 

V, (a Ch. Caa. 15—1080, Lord Not- Rriesi v. Rarrot, Ves, ICO— 1751). 

tingham.) 

WhaUy V. Motion, (I Vem, 4.82-1087, Sir T. 

Trevor, M* %) 

Rainham v* Mamittff, (2 Vera. 34.2—1691, Lords 
Commissioners). 

Juicer V, Mayward, (ProA in Ch. 114<— Wright 
L,K.) 

Wlon v- d'ones, (cited 5 Ves. 390— Lord 
Bathurst). 

Rrmeo V. BoUon, (3 Ves. 308). 

Rally V. Chester, (5 Beav. 103), 

Smyih v. fhifiii, (IS Sim. 24*5), 

Renyon r, MfUUfoU, (supra). 


34 
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§ 59. 2iicl. Contracts against public policy ; these are general 
contracts in restraint of trade ; contracts clearly prejudicial to and 
affecting the revenueW ; marriage brocage contracts ; and general 
conditions in restraint of marriage ; deeds for future separation of 
man and wife : contracts for sale of public offices : contracts affecting 
bribery or impeding the course of justice, as compounding a felony, 
telling a witness to keep away contracts of maintenance and 
champerty; agreements to fight, as tending to create a breach of 
the peace; agreements tending to make public officers neglect 
their duty : so trading with an • enemy : agreements for avoiding a 
i public statute : agreements to oust the jurisdiction of 'the Courts 
"of thenSnd." 

# 

§ 60. 3ra. Fraudulent Contracts ; on this we have said enough. 

§ -Gl. Some of the contracts expressly rendered illegal by statute 
may also be mentioned j though the subject is of less importance, 
as the Statute Law does not apply to India, unless expressly pro- 
vided for.' Therefore such matters as Mortmain charitable use's, charges 
on beijifices, contracts made on Sunday, stock-jobbing, illegal com- 
panies, it is scarcely worth while to notice. The Usury Laws have 
been abolished by 17 and 18 Vic. 0. 90, and in this country by 
Act 28 of 1855. 

§ 62. 'Where " contract is positively void by Law, or contrary 
to public policy, it cannot be confirmed. Sometimes an act indif- 
ferent in itself, or even in its origin illegal, may ripen into .at 


"BiM 5y BxemtoT of Mm for relirf. 
Belief gimu 

Maiihe^} v. Manbury, (3 Vera. 187— '1690); 


BoUnson v. Cox, (9 Mod, 303 — 174fl, Lord 
Hardwieke)* 

Clarke v. Periam, (3 Atk. 333), 


Bill by Woman ayaimt Bepreseniatim of Man* 
Beliif yiven* 

The Marchioness of Jsmandak t. 1$ P. 

W, 4^3—1737). 

Ball V. Palmer, (3 Hare, 533). 


Belief refused, Belirf refused* 

CHy y* Booke^ (Forest Ca. t, Talb. 153 — 1736). Clarke v. Periam, (3 Atk» 333^1743). 

But V. Spencer, (Arab. Oil, 836 t-1767). 

Cray v. Matthias, (^6 Ves. 380—1800, Bxche- 
ijaer). 

Pariiceps erimmis allowed to sue* 

St. John y, St. John, (II Ves. 586). 

Barrington v. Buchaiel, (1 Bro. C. C, 134}). 

Beville v. Wilkinson, (Id- 64*3), 


( p) Mtk V.' M«mM U M.mi.'a, 462, (j-) See Cottkt y, Slmimt. 
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positive right by the acquiescence of the other party and by lapse of 
time, as in the case of possession wrongfully taken, after ^ years* 
But this shall never be in regard to contracts void ab initio. Quod 
initio vitiosum est, non potest tractti temporis convalescere, says PofU'- 
ponim. Time shall never sanctify a fraud ; and it is clear that 
where an etxpress trust is once clearly established, no time shall 
operate as a bar in favour of the Trustees against the Cestui qui 
trust. Thus in Trevelyan v, P Bstrangey) Sir C. Pepys (Lord Cot- 
tenham) set aside a purchase by a steward at an undervalue^, after 
a lapse of 40 years. But notwithstanding, where the act is in 
itself merely voidable^ and not void, or where it turns upon undue 
advantage, surprize, or imposition, there the party imposed upon may 
upon deliberation and with a full knowledge of all the circumstances, 
elect to confirm It. So in Murjray v. Palmer^ Lord Redesdale 

says that no act will confirm a fraud, unless the person knew the 

fraud, and intended to confirm it by tb© act. So in Montmorency 
V. PevereuxJ^^) Lord Gottenham said— « 

# 

" Is the transaction actually void in itself ? If so, there can be no 
confirmation of a transaction actually void in itself. But a transaction, 
voidable only from circumatahces, however strong, may undoubtedly be 
confirmed by a subsequent deliberate act of the party who might origi- 
nally, probably, have succeeded in declaring it void, and the following 
rules deduced from the cases of confirmation, acquiescence or release of 
breaches of trust may be usefully borne in mind with reference to the 
conduct of all parties in a fiduciary relation, and also as to the degree 
of knowledge which is necessary to render valid acts done through igno- 
rance, mistakes &o, * Ist. As in the case of concurrence, the cestui que trust 

must be sui and not a ferae covert or infant.’ ‘ And in the case 

of infants, the Court continues its protection even after they have at- 
taiUfid twenty-one till such time as they have acquired all proper infor- 
mation. 

“ The mtui que trust must be fully conusaut of all the facts and 
circumstanced of the case. 

** The cestui que trust must not only be made acquainted with the 
facts, but be also apprised of the Law, or how ’ those faets would be 
dealt with if brought before,, a Court ^ ^ ^ 

*«The release must not be wrung fr^ 4he trust by dis- 

tress or terror.’^ 


(i') 'Solwattcll4ef. i'87, 


(ff) 7 Clk. mi h\ 


268 


I'IDUCIAItX EELATIOK. 


§ 63. The next branch of constructive frauds arises from the 
fiduciary relation of the parties. On this subject much has already 
been said, while treating of mistake and misrepresentation 

** In this class of cases, writes Btory^ “ there is often to be found 
some intermixture of deceit, imposition, overreaching, unconscionable ad- 
vantage, or other mark of direct and positive fraud. But the principle 
on which Courts of Equity act in regard thereto, stands, iisdependent of 
such ingredients,, upon a motive of general public policy ; and it is 
designed, in some degree as a protection to the parties against the 
^effects of overweening confidence, and self-delusion, and the infirmities 
of hasty and precipitate judgment. These Courts will, therefore, often 
interfere in such cases, where, but for such a peculiar relation, they 
would either abstain wholly from granting relief, or grant it in a very 
modified and abstemious manner/’ 

§ 64. Though Courts will not sit to enforce all the obliga- 
tions of strict morality, y^ wherever confidence has been reposed 
it must be respected. 

"'If confidence is reposed,” writes "‘it must be faithfully acted 

upon, and preserved from any intermixturje of imposition. If influence 
is acquired, it must be kept free from the taint of selfish interests, 
.and cunning, and overreaching bargains. If the means of personal con- 
trol are given, they must be always restrained to purposes of good 
faith and personal good. Courts of Equity will not, therefore, arrest, 
or set aside, an act or contract, merely because a man of more ho- 
nour would not have entered into it. There must be some relation 
between the parties, which compels the one to make a full discovery 
to the other, or to abstain from all selfish projects. But when such 
a relation does exist, Courts of Equity, acting upon this superinduced 
ground, in aid of general morals, will not suffer one party, standing 
in a situation of which he can avail himself against the other, to 'de- 
rive advantage from that circumstance; for it is founded in a breach 
of confidence. The general principle which governs in all cases of this 
sort, is that, if a confidence is reposed, and that confidence is abused, 
Courts of Equity will grant relief.” 

§ 65. The most obvious of these relations is that of parent 
and child, but it is unnecessary to add to what has already been 
sftad on that pint. 

>ii i a ■ 

§ o6. The next is that of Trustee and Cestui qni trust; all 
persons who undertake any office of confidence towards another are 
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in tlie eye of Equity Trustees; tlie term is by no means con-* 
fined to the narrow legal acceptation in which one person h ew- 
pressly. appointed ^' Trusiee^^ for a particular object, person, or es- 
tate. Perhaps the most ordinary relation of this description is 
that of Attorney and Client. 

‘V The situation of an attorney, or solicitor,’’ writes Stor^^ “ puts it in his 
power to avail himself, not only of the necessities of his client, but of his good 
nature, liberality, and credulity, to obtain undue advantages, bargains, 
and gratuities. Hence the Law, with a wise Providence, not only watch- 
es over all the transactions of parties in this predicament, but it often 
interposes to declare transactions void, which, between other persons, would 
be held unobjectionable. It does not so much consider the bearing or 
hardship of its doctrine upon particular cases, as it does the importance 
of preventing a general public mischief, which may be brought about 
by means, secret ^and inaccessible to Judicial scrutiny, from the dangerous 
influences arising from the confidential relation of the parties. By es- 
tablishing the principle, that while the Mation of client and attorney 
subsists in its full vigour, the latter shall derive no benefit to himself 
from the contracts, or .bounty, or other negociations" of the former ; it 
supersedes the nkessity of any inquiry into flie particular means, extent, 
and exertion of influence in a given case ; a task, often difficult, and 
ill- supported by evidence, which can be drawn from satisfactory sources.” 

The onus of proving any purchase from a client perfectly fair 
is cast upon the attorney ; it is not necessary for the client to 
show that it is unfair ; pimd facie the transaction smacks of 
fraud, and the party on whom the suspicion falls must rebut it. 
The observations of Lord Brougham in Hmvter v. yMk//) put 
the doctrine in a very forcible light. He says — 

“ There is no dispute upon the rules which, generally speaking 
regulate cases of this description. Mr. Alderman J thins is either to he 
regarded in the light of an agent confidentially intrusted with tlie 
management of AdmiraL Jiwwifer’s concerns, a person at least in whom he 
reposed a very special confidence, or he is not. If lie is not to be so re- 
garded, then a deed of gift, or other disposition of property in his favour, 
must stand good, unless some direct fraud were practised upon the maker 
of it ; unless some fraud, either by misrepresentation or by suppression of 
facts, misled him, or he was of unsound mind when the deed was made. 
If the Alderman did stand in a confidential relation towards him, then 
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the party seeking to set aside the deed tnay not be called upon to show 
direct fraife^ but he must satisfy the Court by the circumstances that 
some advantage was taken of tlie confidential relation in which the Alder- 
man stood. If the Alderman stood towards the Admiral in any of the 
known relations of guardian and ward, attorney and client, trustee and 
cestni que trusty &c., then, in order to support the deed be ought to 
show, that no such advantage was taken, that all was fair, that he re- 
ceived the bounty freely and knowingly on the giver’s part, and as a 
stranger might have done. For I take the rule to be this ; there are 
certain relations known to the Law, as attorney, guardian, trustee ; if a 
person, standing in these relations to client, ward, or eedui qm 
takes a gift or makes^ a bargain, the proof lies upon him, that he has 
dealt with the other party, the client, ward, &c., exactly as a stranger 
would have done, taking n% advantage of his influence or knowledge, 
putting the other party on his guard, bringing every thing to his know- 
ledge which he himself knew. In short, the rule rightly considered is, 
that the person standing in sjich relation, must, before ha can take a 
gift, or even enter into a transaction, place himself in exactly the same 
position as a stranger would have been in, so that he may gain no 
advantage whatever from his relation to the other party, beyond what 
may be the natural and unavoidable consequence of kindness arising out 
, of that relation. A client, for example, may naturally entertain a kindly 
feeling towards an attorney or solicitor by whose assistance ho has long 
benefitted ; and he may fairly and wisely desire to benefit him by a gift, 
or, without such an intention being the predominating motive, he may 
wish to give him the advantage a sale or a lease. No Law that is 
tolerable among civilised men, men who have the benefits of civility 
without the evils of excessive refinement and over-done subtlety, can 

ever forbid such a transaction, provided the client be of mature age and 
of sound mind, and there be nothing to show that deception wa« prac*^ 
lised, or that the attorney or solicitor availed hinoBelf of his situatiou 
to Withhold any knowledge, or to exercise any influence hurtful to others 
and advantageous to himself. In a word, standing in the relation in 
which he stands to the other party, the proof lies upon him (whereas, 

in the case of a stranger, it would lie on those who opposed him) to show 
that he has placed himself in position of a stranger, that he has 

cut off, as it were, the connection which bound him to the patty giving 

j,pr contracting, and that nothing has happened, which might not have 
l^ppened, had no such connection subsisted. The authorities mean nothing 
el^ V ihan this, when they say, as in Gibson v. Jkyes that attorney and 
clienC trustee and mini quo Iritsi may deal, but that it must be ai 
arm’s length, the parties putting themselves in the situation of purchasers 
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and- vendors, and performing (as the Court said, and, I take leave to 
observe, not very felicitously or even very correctly) all the duties of 
those characters. The authorities mean no more, taken fairly and candid- 
ly towards the Court, when they say, as in Wright v. Fraud (6). that 
an attorney shall not take a gift from his client, while the relation 
subsists, though the transaction may be not only free from fraud, but 
the most moral in its nature ; a dictum reduced in Eatoh v. Hatch to 
this, that it is almost impossible for a gift from client to attorney to 
stand, because the difficulty is extreme of showing that every thing was 
voluntary and fair, and with full warning and perfect knowledge ; for in 
Harris v. Tremenheere the Court only held that in such a case a suspicion 
attaches on the transaction, and calls for minute _ examination.” 

And in Bulhleij v. WUford,W Lord Eldon said— 

“Whether you meant fraud, whether you knew you were the heir 
at Law of the testator or not, yon who have been wanting in what I 
conceive to be the duty of an attorney, if it happens that you get an 
advantage by that neglect, you shall not 'hold that advantage, but you 
shall be a trustee of the properly for the benefit of that person who 
would have been entitled to it if you had known what as an attorney|^ 
you ought to have known, and, not knowing it, you shall not take, 
advadtage of your own ignorance, It is too dangerous to the interests, 
df mankind, that those who are bound to advise, and who, being bound 
to advise, ought to be able to give sound and sufficient advice, to allow 
that they shall ever take advantage of their own ignorance, of their 
own professional ignorance, to the prejudice of others. 

I 67, So promises made to Vakeels, pendente Me, beyond their 
legal remuneration, are not enforceable at Law. 

§ 68. In the relation of principal and agent, the agent shall de- 
rive no advantage beyond that stipulated for: for the principal pays, 
the agent for his whole time, his whole labour, and his whole skill. 
Thus the auctioneer cannot purchase for himself the property which 
he is employed- to sell. Where such sale is upheld, the ntmosi 
good faith must bo proved. On this ground stands the invalidity 
of a promise made by the captain of a ship, during a storm, o. 
extra wages and the like, to the sailors, if they will us^ extra ex 
ertions ; for there is no consideration for such a^ promise. A1 
their strength, and all their courage, is already their employers. 


(^) % Clek. and Ke; 177. 
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§ 69 . Still more closely will Equity watch transactions between 
^ardian and ward ; for here the party m loco parentis may ob- 
tain a parentis influence without feeling a parentis affection : and 

the time to which this relationship extends is construed in Equity 
not to end with the actual coming of age of the ward, .but un- 
til all accounts are settled, and the estate is entirely out of the 

guardian^s controul. Thus a purchase made by a guardian of his 
ward^s estate immediately on his coming of age, may be set aside ;(®) 
and if he buys up incumbrances on his ward^s estate, he shall be 
but a trustee, and if he has purchased at an under-value, can only 
charge him with what he has actually paid. 

Where"’ says Lord Hardwick in Hylton v. Hylton, W ** a • man 
acts as guardian^ or trustee, an nature of a guardian for an infant, the 
Court is extremely watchful to prevent that person’s taking any advan* 
tage immediately upon hi& ward’s coming of age, and at the time of 
settling accounts, or delivering up the trust ; because an undue advan- 
tage may be taken. It* would give an oppoi^tnnity, either by flattery, 

or force, by good usage unfairly meant, or by bad usage imposed, to 

take such an advantage. And therefore the principle of the Court i$ 

of the same nature with relief in this Court on the head- of public 

utility ; as in bonds obtained from young heirs ; and rewards given to 
an attorney pending a cause ; and marriage brokage bonds. All depends 
upon public utility ; and therefore the Court will not suffer it, though, 
perhaps, in a particular instance there may not be any actual unfairness.” 

And in Hatc^ v. Hatch, Lord Melon said — 

There may not be a more moral act, one that would do more cre^ 
dit to a young man beginning the world, or afford a better omen for 
the future,' than, if a trustee, having done las duty, the €$Um trust, 
taking into his fair, serious, and well informed consideration, were to do 
an act of bounty like this. But the Court cannot permit it, except 
quite satisfied that the act is of that nature, for the reason often given : 
and recollecting, thst in discussing whether it is an act of rational con- 
sideration, an act of, pure volition uninfluenced that inquiry is so easily 
baffled in a Court of Justice ; that instead of the spontaneous aet of 
a friend uninfluenced, it may be the impulse of a mind misled by undue 
kindness, or forced by oppression, and the difficulty of getting propel^ty 
out of the hands of the guardian or trustee thus increased. And, there- 
foi^ if the Court does not watch these transactions with a jealousy al- 

Cv) Y, aud I?. 13 Un ; i>. Sflti. (w) 7 Yes, 01-0. (ar) 3 Vea. S07. 
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most invincible, in a great majority of cases, it will lend its. assistance 
to fraud, where the connection is not dissolved, the account not settled, 
every thing remaining pressing upon the mind of the property under the 
care of the guardian or trustee/’ 

§ 70, Where the relation of Trudee in its more technical 
sense exists, mucli the same rules exist as in respect to guardi- 
an and ward. A ceskd qxie imst may always at his own option 

set aside a sale to his trust-ee, even though made at public auction, 
and whether lonci jide or not, 

§ 71. One very common relation in every day life ‘is that of 

principal and surety : so important, that I propose to consider it 
hereafter separately. Here it will suffice to say that nherrima 
fides is expected, and any concealment of a material fact, which, 
if known, might leave influenced the surety in taking upon him- 
self the liability, will annul the contract; so also will any subse- 
quent variation or departure from the terms of the contract ori- 
ginally entered into, without tlie knowledge and consent of ‘the 

surety, who may fairly say U07i hmo in fodder a veni. See Tooleij 
V, JlarmndSn) 

§ 72. The last branch of constructive frauds is where the fraud 
affects the interests of iUrd parties. 

And here the general rule is,*’ writes Storey, that particular per- 
sona in contracts and other acts shall not only transact bond fide heimm 
themselves, but shall not transact md& fide in respect to other persons, 
who stand in such a relation to either, as to be affected by the con- 
tract, or the consequences of it. And as the rest of mankind, besides 
the paiiies contracting, are concerned, the rule is property said to be 
governed by public utility/’ 

§ 78. Tims in tlm case of catching bargains with expectant re-, 
versioners or remainder men, during the life time of the ancestor. 

In most of these cases have concurred deceit and illusion on c^ber 
persons, not privy to the fraudulent agreement. The father, ancestor, or 
relation, from whom was the expectation of the estate, has been kept 
in the dark. The heir or expectant has been kept from disclosing his 
circumstances, and resorting* to them for advice^ winch might hai^c tend- 
ed to his relief, and also reformation. This misleads the ancestor, who 
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Jias b66U seduced to leave bis e8tiate> Bot to his heir or family^ but to 
a set of artful persous, who have divided the spoil beforehaud,’’ 

§ 74 . The bargain must have been made under pressure 5 and it 
seems almost superfluous to add, that it must be without the know 
ledge and consent of the parent. Otherwise such party could not 
complain of fraud j nay, he might lie by, and enable the improvi*« 
dent son to prey upon the world ; a power being reserved for the 
contract being rescinded after the proceeds had been squandered. 
The judgment of Lord BroughciM in King v. is very forcible^ 

That was a loan(«) under mask of trading: He said~ 

“ I take to be incontestable as applicable to the doctrines of this Court 
upon the subject of an expectant heir dealing with his expectancy, and 
as governing more especially the present question, [First, that the ex- 
traordinary protection given in the general case must be withdrawn, ii 
it shall appear, that the transaction was known to the father or other 
person standing in hao jjareliifk — the person, for example, from whom 
the fpes succesaionis was entertained, or after whom the reversionary interest 
was to become vested in possession, even although such parent or other 
person took no active part in the negotiation j provided the transaction 
was not opposed by him, and so carried through in spite of him. 
Secondly, that if the heir flies off from the transaction, and becomes op- 
posed to him with whom he has been dealing, and repudiates the whole 
bargain, he must not, in any respect, act upon it, so as to alter the 
situation of the other party, or his property ; at least, that if lie does 
so, the proof lies upon him of showing, that he did so under the con- 
tinuing pressure of the same distress which gave right to the original 
dealing. Still more fatal to his claim of relief will it be, if the father, 
or person in loco pareniki shall be found to have concurred in this 
adoption of tlie repudiated contract- Either of these propositions wouhl 
be decisive of the present question, if they arc well founded in Law, 
and if the facts allow of their application to it, I shall examine eac!i 
of them in both respects. The whole doctrine with respect to an ex- 
pectant heir assumes, that the one party is defenceUiss, and exposed, 
unprotected, to the demands of the other, under the pressure of iicces* 


(at') See however the reasoning of Xjord JStm^ham wiiieh was aCirmctl in the Uoutie of Lortla 
(3. Cik» and h’en, 21S) questioned by Lord St, Z^narti*» Vendors Rttd'lHuchiwcra, IS Kd, : p, S10. 

on House of I^ords, JuristUction, p. CS. « 't he Srst of those rtilei, he obwsfvi«i,i* tup* 
no previous authority, luid m a general rule eannot, it is suhiniUed, las jneiutained * 
the * ItS&vrledge of the parent may, uudec &omc drcumstuncea, remove out ol the ohjef tiom t** 
such atraats#on*’* 
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sify. It would be monstrous to treat the contracts of a person of nia-» 
ture age as the acts of an infant, when hia parent was aware of bis 
proceedings, and did nothing to prevent them. The parent might thus 
lie by and suffer his son to obtain the assistance which he ought 
himself to have rendered ; and then only stand forward to aid him in 
rescinding engagements, which he had allowed him to make and to *pro- 
ht by. If all the cases be examined from the time of Lord IToUing^ 
downwards, no trace will be found in any one of them of the 
father’s or other ancestor’s privity. On the contrary, wherever the subject 
iat touched upon, his ignorance is always assumed as part of the case;' 
and its being so seldom mentioned either way shows clearly, that the 
privity of the ‘father or ancestor never was contemplated. It is, how- 
ever, several times adverted to in a manner demonstrative of the princi- 
ple, In dole V. Gibbons,W the ground of this whole Equity is said 
to be the policy of the Law to prevent the heir being seduced from a 
dependence upon the ancester, who probably • would have relieved him. 
In the same spirit Lord Ootoper^ in TtoUUton v* Gr^ih,(^) had before 
stated as one effect ot the Law, its tendency, by cutting off relief at 
the hands of strangers, to make the heir disclose his difficulties at home. 
So in the Earl of Chesterfield v.. JanuenM Mr. Justice Burnett treats 
such transactions as things done behind the father’s back, and, as it 
were, a fraud upon him ; a view of the subject also adopted by Lord 
jB^ardwicke in the same case.(^) It is as well to mention these cases* 
because there has heen no decision upon the point ; but it is quite a 
clear one, and only new, because the facts never afforded a case for 
deoieioUi the proposition having, apparently, never been questioned,” 

And in Bopiton v. Subhard,^*^) the American C. J. thus 

clearly expounds the Law 

Another case is, where the deceit is upon persons not parties to 
the contract, as a deceit on a father or other relation, to whom the ^ 
affairs of heir or expectant are not disclosed ; so that they are in- 
fluenced to leave their fortunes to be divided amongst a set of 
dangerous persons and common adventurers, in fact, although not in 
form. This deceit is relieved against as a public mischief, destruotive 
of all well-regulated authority or controul of persona over their children, 
or others having expectations from them ; and as encouraging extrava* 
gance, prodigality, and vice. Erom the forms of proceeding in Courts 

. ■ I .'“i 1 ^ I 1 .1, 1 — I I . 
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ot* Equity ; it must be admitted that these priuciples may ofteu be more 
correctly applied tliere than in Courts of Law, Chancery may compel 
a discovery of facts, which a Court of Law cannot ; and from facts dis- 
closed, a Chancelloi’, as a Judge of facts, may infer other facts, whence 
deceit, public or private, may be irresistably presumed. Whereas at Law 
fraud^ cannot be presumed, but must be admitted or proved to a Jury, 
But when a Court of Law has regularly the fact of fraud admitted or 
proved, no good reason can be assigned why relief should not be ob- 
tained there, although not always in the same way in which it may be 
obtained in Equity. A case in which an heir or expectant is frequently 
relieved against his own contract is a pod obit bond. This is an agrees 
ment, on the receipt of a sum of money by the obligor, to pay a 
larger sum, exceeding the legal rate of interest, on the death of the 
person from whom he has some expectation, if the obligor be then 

living. This contract is not considered as a nullity, but it may be 

made on reasonable terms, in which the stipulated payment is not more 
than a just indemnity for the hazard. But whenever an advantage is 
taken of the necessity of the •obligor to induce him to make this con- 
tract, he is relieved, as against an unconscionable bargain, on payment 
of the principal and interest. This contract may be made on data, 
whence its reasonableness may be asbertained ; for the lives of the 
obligor, and of the person on whose death the payment is to be made 
are subject to be valued, as is done in insurance upon lives. But the 
covenant declared on in the case at bar is not in the nature of a 

pod obit contract. Another case in which an heir is relieved, is when 

he is entitled to an estate in reversion or remainder, expectant on the 

death of some ancestor or relative, and he contracts to sell the same 

for present money. All these cases are not relieved against as fraudu- 
lent, because a reasonable and sufficient consideration may be paid, as 
ascertained by the annual value of the estate, and of the intervening 

j ^l^ev Bufc^ as in pod obit contracts, when aix advantage is taken by the 

f^rebasbr of the necessity of the seller, he will be relieved against, the 
sale 0^, repaying the principal and interest, and sometimes paying for 
reasonable repairs made by the purchaser. This relief is granted on the 
ground that the eontmet of sale was unconscionable. In uuoouscionable 
pod obit contracts, Courts of Law may, when they appear, in a suit 
commenced upon thenj, to have been against conscience, give a relief 
by directing a recovery of so much money only as shall be equid to 
the principal received and the interest. But in sales of remainders and 
Emersions, by grants executed, I know of no relief that Courts of Law 
cau .five, unless the grants shall appear to have been fraudulently ob- 
tained of the grantor j in which case the fraud will vitiate and render 
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null the grants so iuflloted The contract before us is not a sale of a 
remainder or reversion ; but is different from any noticed in the re- 
ports^ that have been cited* There is one case of a contract between 
presumptive hei^s, respecting their expectancies from the same ancestor. 
It is the case of Buckley v. Neioland, The parties had married two 
sisters, presumptive heirs of Mr. Turgis. The husbands agreed;, that 
wliatever should be given by Mr. Turgis should be equally divided be- 
tween them. After Turgis’s death, the defendant, who had the greater 
part given to him, was compelled to execute the agreement. The re- 
ciprocal benefit of the chance was a sufficient consideration. The ten- 
dency of the agreement was to guard against undue influence over the 
testator ; and it could not be unreasonable to covenant, to do what the 
Law would have done, if Turgis had died intestate. The covenant de- 
clared on in the case at bur is an agreement by an heir, > having two 
ancestors then living, an uncle and an aunt, that if he survived them, 
or eitlier of them, he will convey to a stranger one third part of all 
the estate, real and personal, which shall^ come to him from those an- 
cestors, or either of them, by descent, distribution, or devise. And it 
is found by the J ury, that this contract was not obtained from the heir 
by the fraud of the purchaser. . If therefore, this covenant is void, it 
must be on the principle, that it is a fraud, not on either of the par- 
ties, for that the jury have negatived, but on third persons not parties 
to it, productive of public mischief, and against sound public policy. 
If the contract has this effect it is apparent to the Court, from the 
record ; the whole contract being a part of the record. And that a 
contract of this nature has this effect, we cannot doubt, 

^ The ancestor, having no knowledge of the existence of the contract, 
is induced to submit his estate to the disposition of the Law, which 

had designated the defendant as an heir. The defendant's agreement 
with the plantiff is to substitute him, as a co-lieir, with himself to his 
unole^s estate. The uncle is thus made to leave a portion of his estate 
to Soj/nion, a stranger, without his knowledge, and consequently with- 
out any such intentioiw This Lord Eardwicke calls a deceit on the 
cestor. And what is the consequence of deceits of this kind upojafe^the 

public ? Heirs, who ought to be under the reasonable^ advice, and .di- 
rection of their ancestor, who has no other influence over them than 

what arises from a fear of his displeasure, from wl^ch the heirs 
may be induced to live industriouslyj virtuously^and prudently, are, with 
the aid of money speculators, let loose from ibis, salutary control, and 
may indulge in prodigality, idleness, and vice 5 and taking care, by 
hypocritically preserving appearances, not to alarm their ancestor, may 
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go on trafSicking with his expected bounty, making it a fund to sup* 
ply the wastes of dissipation, and extravagance. Certainly the policy of 
the Law will not sanction a transaction of this kind, from a regard to 
tlie moral habits of the citizens,” . 

§ 75. In all this jurisdiction Equity has probably got its 
doctrines from the Macedonian Law. Lord llardwic^e points to 
•the Macedonian Decree in the case of Chesterfield v. Janssen. The 
words of it are— 

“ Veria SenatusconsuUi ' Macedonimi Jicea aunt, SfC. Placere, ne oui, qui 
fiMqfamilies mutuam peeuniam dedmet,^etiam post mortem parentis ^us, 
^us in potestate fuisaef, actio petitioque daretur ; ut scirent, qui pesdmo 
easemplo fanerarent, mulUus posse filiofamilias bonum nomen,- espeotaia 
patris morie, fieri.” 

§ 76. Long acquiescence or actual confirmation of the transac- 
tion by the party entitledT^^to relief -will destroy the Equity to re- 
lief j for this species of coiitract js one of those capable of con- 
firmation ; not like marriage brokage contracts and others, wliich 
are incapable of being confirmed, as against public policy. 

§ 77. Agreements between parties which operate directly or vir- 
tually to delay, defraud, or deceive creditors, are constructive frauds 
upon creditors. It is a fundamental principle with civilized nations 
to protect the right of creditors. In this country it is only the 
too common practise to mask and conceal property for this purpose, 
by purchasing in what are called “ Bynamee,” and by partitions, 
mortgages, and other incumbrances, and resales, by which the exe- 
cution creditor is held at arms length for a length of time, has 
to institute fresh expensive litigation, or is altogether robbed of 
the fimits of his judgment, the fims, frueim, et egeoim legU. So 
in,. Menimqp v, BlenMmsop.^f) 

■'‘ lathe Civil Law it was declared, that whatever was done by deb- 
tors to defeat thdr creditors, whether by alienatito or other disposition 
of their propwty, should be revoked, or null as the case might require, 
Jit Prcetor, ^uct fitmdaikus oamd gesta erurti, cum eo, qui fivudem non 
ignoraverit ; de Ms curatori ionorum, vet ei, oui de ea re actiomm dare 
oparUdnt, intra annum, quo eaperiundi poteatas fuerit, actionem dtdo. Idque 
■ advereua ipsum, qui frattdem fecit, eeroabo. Neceasario preetor hoa 
Saturn propoauit ; quo edicto conauluit creditoribus, revocando ea, queecum'' 
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iu ftaiidem. $Qrum aU$nat(i sunt ! Ait ergo Trcetor / ^uce frmida* 
iionu mm& gesta erunt. Hceo verha generalia sitnt, et continent in se 
oninem omnino in frauden^ fcLoiam^ vel. alienationem vel quetncungue con* 
tractu^n, ^uodeunque igitur fraudis causd foctum est^ videiur Ms herbis 
revocu7*i guulecungue fuerit* Nam, late ista verba patent, sive ergo 7*em 
alknavit^ sive accepHlatione vel pacto aliquem liheravit. Idem erit pro* 
bandum. M si pignora lihei^et, vel quern alixm in fraxidem crediiorum 
pr^ponaL And the rule was not only applied to alienations, but to frau- 
dulent debts, and, indeed to every species of transaction or omission 
prejudical to creditors, Vel ei prcebuit exceptionem^ sive se obligavit frau* 
dandorum creditot'um causd, sive numeravit pecuniam, vel guodcunque aliud 
fecit in fraudem creditorum ; palam est edictum edictum locum habere, §pc, 
M qui aliquid fecit, ut desinat habere, quod liahet, ad hoc edictum periinet 
In fraudem facets videri etiam eum qui non fadt, quod debet facex^e, 
inielligendum est ; id pt, si non utitur servitutihusN 

§ 78, And the. like rule was applied to purchases for a valu- 
able oonsideration with notice. ^ 

** Qua fraudationis casud gesta cum eo qui fraudem non ignora^ 

vexit de hie, Spc, actionem dabo, debitor in fraudem credltoirum minore 
pretio fundum scienti emptori vendiderit ; deinde hi, quibus de irevocando 
eo actio datur, eum petant ; qucesitum est, an proetium restituere debent ? 
Vroculus exisiimat omnimodi restituendum esse fundum, etiamsi pretium non 
solvatur ; et rescripium est secmtdum Froculi sententiamF 

§ 79, The principles of our Common Law were the same; and 
in the reign of Elizabet/h, Statutes were passed against fraudulent 
conveyances to defeat creditors/^) and the like to defraud purcha- 
sers, The Leading case upon these is Twyne^s case, with which Mr, 
Smyth opens his invaluable work. Thither the curious must be 
referred, 

§ 80, In each case as it arises, the Court will have to say whe-* 
ther the conveyance is fraudulent or not. One strong test is whe- 
ther the vendee, &c, is put in possession, or whether the vendor 
still remains in possession, or retains a joint possession with' the 
vendee. But of course when from the terms of the transaction the 
owner is to retain possession until default made, this inference does 
not arise* Such for instance is the ordinary case of mortgage* Where 
possession is impossible, as the delivery of a ship at sea, a symboli- 
cal delivery suffices. 


\y) 13 mi. c. 5., 


{h) 17 EliiJ. 0, 1', 
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§ 81. There is a distinction between the tvs^o Statutes— 

the ^ 7 tli Eliz. every voluntary conveyance is rendered void by a 
subsequent purchase for valuable consideration ; whilst under the 13th Eliz. 
a voluntary conveyance by one not indebted at the time, (more especial- 
ly if for a child of the grantor,) if no particular evidence or badge of 
fraud appears, 'will be good as against subsequent creditors/’ 

§ 82. Of course where there is a deceit or fraud the acts is void ; 
but the Statutes are pointed against those acts which parties are 
constantly doing under pretence, perhaps under the impression, 
that they are discharging a moral obligation, such as making 
prchrisiqn for wives, children, and other relations. 

§ 83. But we must be just before we are generous. There is 
nothing to prevent our generosity where it is compatible with 
justice, 

** The statute, while it seerfts to protect the legal rights of creditors 
against the frauds of their debtors, anxiously excepts fi*otn such imputa*' 
lion the hond, fide discharge of moral duties. It does not, therefore, dc"* 
dare all voluntary conveyances to be void 5 but only all fraudulent con- 
■v<^ancea to be void. And, whether of conveyance before dulent or 
not, is declared to depend upon its being made ‘ upon good consider- 
ation, and bond fide.^ It is not sufficient, that it be upon good con- 
sideration, or bo7id fide. It must be both.. And, therefore, if a con- 
veyance or gift be defective in either particular, although it is valid 
between the parties and their representatives ; yet it is utterly void as 
to creditors.” 

§ 8 i. Tt is necessary to consider briefly here the doctrine of 
voluntary conveyances 5 and to the proper understanding of this, 
in the first place, as to consideration, which says Bkehionei^) 
may be good or it may be valmUe ; good consideration 
is such as that of blood, or of natural love or affection/^ and, is 
founded on mbtives of generous prudence and natural duty* A vatu-^ 
able consideration is such as money or maniage or tlie like, which 
the Law esteems an equivalent given for the grant. The Eoman Law 
drew this distinction. 

"I 85. The distinction is important, because a deed made on only 
a gob^ consideration, and a child’s portion without anv consideration 
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at all, is called a mluntarp deed ; and is void as against subse- 
quent purcliasers ; and, when executed by an insolvent party, against 
creditcirs. It requires a valuable consideration to support such deeds, 

§ 86. If a man is not indebted at the time of making the 
grant, or indebted but a trifle in comparison v^ith the amount, 
of his estate, the fact of his sulsegiientli/ becoming insolvent will 
not affect such conveyance, assuming of course that. there is no 
element of fraud in the transaction. 

It has been justly remarked that the distinction between cases where 
the party is indebted, and those where he is not indebted, is drawn 
from considerations too obvious to require illustration from cases, J’or 
if a man indebted were allowed to divest himself of his property in 
favour of his wife or his children, his creditors would be defrauded. 
But if a man not indebted, and not meaning to commit a fraud, could 
not make an affective settlement in favour bf such objects, because by 
possibility he might afterwards become indebted, it would destroy those 
family provisions ivhich are, under certain restrictions, a benefit to the 
public, as well as to the individual object of them.” 

§ A voluntary settlement will however only be defeated by a 
conveyance for value* to the extent necessary to give the effect to 
the conveyance for value.(^') 

§ 88, Subsequent creditors have no Equity through the rights 
of creditors anterior to and existing at the date of a voluntary 
conveyance, when such conveyance is of the character described 
above; that is to say, made by a man only moderately indebted 
the time of the conveyance. So in Kidney v. CoussmaherJ}) Sir W* 
Qrani said— • 

Though there has been much controversy, and a variety of deci- 
sion, upon the question, whether such a settlement is fraudulent as to 
any creditors, except such as were creditors at the time, I am dispos"" 
od to follow the latest decision, that of Montague v. Lord Sandmeh ; 
which is, that the settlement is fraudulent only as against such creditors 
as were creditors at the time.” 

§ 89* ‘Where the question is whether a party has made a ^^fraudu- 
lent preferences^ under the Bankrupt or Insolvent Law, the follow- 
ing rules will enable the Court to ddeide 


(X) Crokcr v, Bligli, n. s, 578. 


(t) IS. Yes. 130.155. 
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xiny transfer whicli is fraudulent within tlie meaning of the 

statute of Elizabeth, is also fraudulent, and an act of bankruptcy, under 

the Bankrupt Act; (and void as against the Assignees) upon an Insol- 
vency, Doedem G-rimshj v. BallX^) 

2nd. Any conveyance to a creditor by a trader, of his whole pro- 
perty, or of the whole with an exception merely nominal, in considera- 
tion of a by-gone and pre-existing debt, though not fradulent within the 

statute of Elizabeth is fraudulent under the Bankrupt Act, and an Act 

of Bankruptcy. Union v. Graham v. ChapnanJo) EuUon v, 

CruttwellM Toimg v, Waudk) Smithy. CaymonX^) The note to Graham v. 
Chapman,(X) as to the date of the introduction of this rule into the 
Bankrupt Law is erroneons, Zatv v. SJdmier'X) having been , decided in 
15 Geo. III., (not 15 Geo. II., as there incorrectly stated), upon the 
authority of Worsehj v. DeMatto^X^^) decided in 31 Geo. IL 

<' 3. A transfer by a trader of part of his property to a creditor, 
in consideration of a by-gcJne and pre-existing debt, though not fraudu- 
lent within the statute of . Elizabeth, is fraudulent, and an act of bank- 
ruptcy under the Bankrupt Act, if made voluntarily, and in contempla- 
tion of bankruptcy,'* 

§ 90. Anotlier class of constructive frauds upioii creditors arises 
wliere some of the creditors liave entered into secret cbmpositioii 
deeds with the debtor upon his coming insolvency, whereby they 
obtain undue advantages as against the general body of creditors, 
All compositions in such cases are supposed to be founded upon 
entire good faith and mutual confidence. See Mare v. SandfordX^)^ 

‘‘ The purport of a composition or trust deed, in cases of insolvency, 
usually is, that the property of the debtor shall be assigned to trustees, 
and shall be collected and distributed by them among the creditors, ac- 
cording to the order and terms prescribed in the deed itself. And, in 
consideration of the assignment, the creditors, who become parties, general- 
ly agree to release all • their debts beyond what the funds will satisly. 
How, it is obvious, that in all transactions of this sort the utmost 
good faith is required ; aud the very circumstance that other creditors 
of known reputation and standing have already become parties to tli© 
deed, will operate as a strong* inducement to others to act in the same 
way. But if the signatures of such prior creditors have been procured 

: M. and W. sil ^ ' (r) T e. and B. 

(«) 7* Scott, N. E. 730 ; 6 Man. and $r. 895, S. C. (s) 12 C. B. U (a.) 

{0) 12 C. B. 85. (Q 2 W. BL 996. 

( jj) 1 E. and B. 15. . (w) 1 Burr. 467. 

8 ExcU. 221. , (?;) 5 Jur.n.s. 1339. ' 
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by secret amngements with them, more favourable to them than the 
general terms of the composition deed warrant, those creditors really act, 
as has been said by a very significant, though homely figure, as decoy 
ducks upon the rest. They hold out false colours to draw in others, 
to their loss ot ruin/^ 

§ 91. And it matters not wliether the debtor has been a 
voluntary party to the fraud, or been inducefl to enter into it by 
the threats or the like; for the relief is granted, not on account 
of the debtor, but of the unsuspecting body of creditors at large; 
on account of public policy, such composition deeds and trusts 
are utterly void ab and money, paid under them may be 

recovered back. 

§ 9E. Where executors or administrators are colluding with the 
debtors of the estate, either to reta^ or waste the assets, the creditors 
may sue the debtor at once, making the executor or administra* 
tor a party; for here the very person whose duty it is to protect 
the’ estate, is destroying it; and though ordinarily an executor only 
can sue for the debts of the deceased, yet, cessante raiione, there is 
here abundant reason for departure from the general rule. 

§ 93. This subject cannot be quitted without a few words upon 
the subject of the liability of parties, dealing fraudulently with their 
trust funds or property, to pay interest or account for profits. 
This, it will be seen falls somewhat under the head of Damages, 
but it has been reserved as most conveniently to be discussed here. 

Courts of Equity have no doubt a jurisdiction to give damages : 
'Ffothero v. Phelps 

But it is as an aid to specific performance, and awarded as a com- 
pensation: not as a substantive object of their interference, as in 
Courts of Law. Where the legal estate is in the Defendant, a Court 
of Equity will not give relief to a complainant who has made ini-‘ 
provemcnts. The Ilindu Law is different, and allows a mortgagee 
or other party in possession of the land to claim what lie has 
kid out in improvements. But in cases of fraud, actual or con- 
structive, Courts of Equity give damages as a substantive relief. 
Tims they mil decree an account of rents and profits from the time 
of his title to an account, whenever the plaintiff has been kept out 
of Ms estate by the fraud, misrepresentation, or concealment of the 


(w) so Jur. 173. 
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Defendant* Tlie doctrine of tlie Eoman Law as laid down by 
nian is, Qmemlitef cum de frmde disputatur, non, quid haleat actor^ 
sed quid ^er advermrium halere non potuU, condderandum cbL 

§ 94. Where a Trustee, . say an Executor, has been guilty of 
laches in accounting for the estate, payment of legacies, or the 
Hhe, he will be charged with 5 per cent, interest on the balange 
in his h?md. In this country he should be subject to a higher 
rate of interest. 

It will be no excuse that he did not me the money* He was 
bound to disburse it, or to render it productive. 

§ 95. Where the Trustee has actually made more, he shall pay 
more, for he is compellable to account for every rupee he has ac* 
tually received* See Tihh v. per Sir / Plumei\ 

§ 96. Where a Trustee employs trust funds in his own trade 
or business, whether he keep them separate from, or mix them with 
his own, the Cestui qui trust have an account of the profits 
made by, instead of the interest bn the amount of, the trust funds 
so employed. Thus iu the leading case of Bochr v. Somes^^v) Lord 
Brougham said— 

** Wherever a trustee, or one standing in the relation of a trustee, 
violates his duty and deals with the trust estate for his own behoof, the 
rule is, that he shall account to the cestui que trust for all the gain which 
he has made. Thus, if trust money is laid out in laying and selling 
land, and a profit made by the transaction, that shall go, not to the 
trustee who has so applied the money, but to the cestui que trust whose 
money has beeu thus applied. In like manner (and cases of this kind 
are more numerous), where a trustee or executor has used the fund com-* 
mitted to his care in stock speculations, though the loss (if any) must 
fall upon himself, yet, for every farthing of profit he may make, he 
shall be accountable to the trust estate. So, if he lay out the trust 
money in a commercial adventure, as in buying or fitting out a vessel 
for voyage, or put it in the trade of another person, from which ho 
is to derive a certain stipulated profit, although I will not say that 
this has been decided, I hold it to be quite clear, that he must ac- 
count for the profit receivedby the adventure, or from, the oonperm In 

these cases it is easy to tell what the gains are. The fund is kept 
from the trustee’s other monies, and whatever begets, he must-* 

^ ■ ' ' " ■ ■' """ 
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account for and pay over. It is aq muclr fruit, so muck increas,n 
estate for eliattel of another, and must then follow the ownership of the 
property and go to the proprietor. 

** Such being the undeniable principle of Equity, such the rule by 
which breach of trust is discouraged and punished — discouraged by inter- 
cepting its gains and thus frustrating the intentions that caused it— punish- 
ed by charging all losses on the wrong-doer, while no profit can ever 
accrue to him — can the Court consistently draw# the line, as the cases would 
seem to draw it, and except from the general rule those instances where 
the risk of the malversation is most imminent — those instances where 
the trustee is most likely to misappropriate, namely, those in which he uses 
the trust funds in his own traffic ? At first sight this seems grossly ab- 
surd, and some reflection is required to understand how the Court could 

ever, even in appearance, countenance such an anomaly. The reason 
which has induced Judges to be satfsfied with allowing interest only, 
I take to have been tins : they could not 'easily sever the profits at- 
tributable to the trust money from those ^belonging to the whole capital 
stock; and the process became still more difficult where a great pro- 
portion of the gains proceeded from . skill or labour employed upon the 
capital. In cases of separate appropriation, there was no such difficulty, 
as where land or stock had been bought and then sold again at a pro- 
fit, and here, accordingly, there was no hesitation in at once making 
the trustee account for the whole gains he had made. But where, hav- 
ing engaged in some trade himself, he had invested the trust money 

in that trade along with his own, there was so much difficulty in serv- 
ing the profits, which might be supposed to come from the money mis- 
applied, from those which came from the rest of the capital embarked, 
that it was deemed more convenient to take another course^ and, instead 

of endeavouring to ascertain what profit had been really made, to fix 

upon certain rates of interest as the supposed measure or representative 
of the profits and to assign that to the trust estate. 

This principle is undoubtedly attended with one advantage — it avoids 
the necessity of an investigation, of more or less nicety, in each indi- 
. vidual case, and it thus attains one of the important benefits resulting 
from all general rules. But mark what sacrifices of justice and of ex- 
pediency are made for this convenience. All trust estates receive the 
same compensation, whatever risks they may have run during the period 
of their misappropriation— all profit equally whatever may be the real 
gain derived by the trustee from his breach of duty ; nor can any amount 

of profit made be reached by the Court, or even the most moderate 

rate of mercantile profit- that is, the legal rate of interest— be exceeded,' 



BOOKER V. SOMES. 


286 


wHatever the actual gains may have been, unless by the very clumsy 
and arbitary method of allowing rests, in other words, compound interest, 
and this without the' least regard to the profits actually realised ; for 
in the most remarkable case in which this method has been resorted toW 
the compound interest was given with a view to the culpability of the 
trustee’s conduct, and not upon any estimate of the profits he had made 
by it. 

** But the principal objection which I have- to the rule, is founded 

upon its tendency to cripple the just power of this Court in by far the 

most wholesome and indeed necessary exercise of its functions, and the 
encouragement thus held out to fraud and breach of trust. What avails 
it towards preventing such malversatiou that the contrivers of sordid 
injustice feel the power of the Court only where they are clumsy 

enough to keep the gains of their dishonesty severed from the rest of 
their stores? It is in vain they are told of the Courts arm being 
long enough to reach them, and strong enough to hold them, if they 

know that a certain delicacy ^of touch is required, without %vluch the 
hand might as well be paralysed or shrunk up. The distinction,— I 
will not say sanctioned, but pointed at by the negative authority of 
the cases,— proclaims to executors and trustees, that they have only to 
invest tjae trust money in the speculations and expose it to the hazards 
of their own commerce, and be charged £5 per cent* on it, and 
then they may pocket £15 or £20 per cent, by a successful adventure* 
Surely the supposed difficulty of ascertaining the real gain made by the 
misapplication, is as nothing compared with the mischiefs likely to arise 
from admitting this rule, or rather this exception to one of the most 
general rules of equitable Jurisdiction. 

« Even if cases were more likely to occur than I can think they 
are, of inextricable difficulties in pursuing such inquiries, I should 
deem this lesser evil by far, and be prepared to embrace it. 

Solicitor General put a case of a very plausible aspect, with a 
view of; deterring the Court from , taking the course which all princi-* 
pie points out. He feigned the instahee of an apothecary buying drugs 
with £100 of trust money, and earning £1000 a year by selling 
them to his patients and so he might have taken the case of trust 
money laid out in purchasing a piece of steel, or skein of silk, and 
these being worked up into goods of the finest fabric. Birmingharn 
tiiafcets, or Brussels lace, where the work exceeds by 10,000 times the 


1 ^oeJm stated ia % Vcs. 93, and I Madd. 300f; which indeed is always cited to 
Ije doufeted, If act: disapjiroved* 




ELAKi-GAN V. .KOLAN. 


2S'T 

mateml ia value. But sucli instances ia tmtk prove nothing ; for they 
are cases not of profits upon stock, but of skilful labour very highly 
paid ; and no reasonable person would ever dream of charging a trustee, 
whose skill thus bestowed had so enormously augmented the value of the 
capital, as if he had only obtained from it a profit; although the re- 
finements of the Civil Law would certainly bear us out, even in charging 
all gains accruing upon those goods, as in the nature of accretion be- 
longing to the true owners of the chattels. 

The last person who can be heard to argue from the difficulty of 
tracing or apportioning the profits of the misapplied fund, is the man 
whose breach of trust has caused the misapplicatiou, and created the 
difiiculty. 

'‘When did a Court of Justice, whether administered according to the 
rules of Equity or of Law, ever listen to a wrong doer’s argument to 
stay the arm of Justice, grounded on the steps he himself had success- 
fully taken to prevent his iniquity from being traced ? Bather, let me ask, 
when did any wrong doer ever yet possess the hardihood to plead, in 
aid of his escape from justice, the extreme difficulties he had contrived 
to throw in the way of pursuit and detection, saying, You had better 
not make the attempt for you find I have made the search very trouble- 
some ? The answer is, The Court will try.” 

§ 97. Should the difficulty suggested arise, that may be a rea« 
son to induce the Court to give £5 per cent, with annual rests, 
or in other words, compound interest, /ames 
the trustee will be charged with the same interest if he pays the 
fund into his own account at his bankers, though he does not 
actually employ any part of it in his trade. Sqq WUlims Y. 
PowdlS^^ 

§ 98. With respect to the general question of charging executors 
with interest, says Sir Anthony Hart in Planagmi v, Kola/n : 

“ There are two things to be kept in view, first, we are not to look 
so closely into the dates of a running account to calculate interest upon 
it, as to deter respectable men from undertaking the office of executor ; 
and on the other hand we are not loosely to permit any man, how- 
ever reapectable, to retaia the money of others in his hands without 
making it productive. An executor’s duty in this respect as to deal 
with the trust estate as a provident man would deal with his own, and 


(a) 15 Bca. 39S. 
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every provident person makes interest of bis money, when be to got 
together a sum which he thinks tb be worth while to lay out at 
interest.” 

§ 99/ Where funds have never come to hand but have been 
inexcusably left outstanding, it seems that Equity will only charge 
the Trustee with the principal. 

§ 100. It is a very common practice to charge in the plead- 
ings fraud which cannot be substantiated at the hearing, and is 
sometimes the mere creature of the pleader’s imagination. In Equity, 
fraud of itself gives jurisdiction, and in former 'days in England 
charges of fraud were habitually inserted in a Bill, expressly for 
the purpose of avoiding a demurrer, I have heard of an Equity 
Draftsman ordering one of his pupils to take back a Draft Bill 
and “ spice it well with fraud.” But it is obvious that this is 
a most improper practice. The faols of the case and nothing 
more should be stated, and it is monstrous to make the records 
of a Court of Justice the vehicle of publishing perfectly unfound- 
ed charges against the character of any man. Accordingly of 
late years the Courts have unmistakeably marked their sense of 
this mal-practice, by refusing costs, or awarding them to the other 
side, or by dismissing the Bill where the fraud alleged is not 
proved. 

Thus in WiUe v, Gibson, it was laid down broadly, that where 
a party grounds his claim to relief on the ground of fraud and 
fails to prove it, he will not be entitled to any other relief on 
any other ground of Equity which he may establish. 

But this case has been somewhat qualified by later deoii^oBg. 
In. Watm, v. Ma^sod^ it was hd.d that ficaud must be the 
foundation of the relief prayed for, and that an unfound state- 
ment of circumstances amounting to fraud, without an express 
charge of fraud against the Defendant, would not bar the Plaintiff. 

In JEspeg v. JafceW it was held that it is not because there are 
in a Bill allegations of fraud superaMed upon evreumtanees which 
couiiMe a sufficient origiml Bguitg, that therefore the original 
. Equity is not to be attended to. 


(e) W .527 see Priw v, Seninska. 15 Jar. 099, eni GUueoii v. laig. S Ml. 310. 
((1) W Jut. 311. W 10 Jnr. HOC. 


PAEB Y. JEWELI;. 


389 


•And in Farr v, it was decided tliat— 

If a case of fraud is made by a bill, and is not establislied by 
tlie evidence, and another case for relief is alleged in the same bill 
and proved, so much only of the bill as relates to the case "of fraud 
is dismissech and relief may be given upon the other part of ifc> 

But, if a case of actual fraud is alleged by the bill, the Plain- 
tiff cannot obtain relief upon such a bill, by proving only a case of 
constructive fraud.” 

And the Yice-Chancellor Sir Faf/e Wood said— 

% 

‘«It is quite true, that, if charges of fraud are introduced into a 
bill in addition to a case claiming relief on other grounds, relief may 
be granted, although the case of fraud made by the bill may fail ; 
but, even if the Plaintiff could avail himself of that rule, I do not 
think that there is sufficient evidence to induce me now to give relief 
upon either of the cases here made. 

With respect to the question of fraud, and as to the dicta of Lord 
OoUenJian in Wilde y. Gcihmii^o) I may observe, first, that it is an 
error to suppose (and Lord CotknJiam himself said he never intended 
it to be supposed) that if a charge of fraud is introduced into a bill 
which fails, and another case is also made by the bill which is esta- 
blished, the bill is to be dismissed because the charge of fraud fails ; 
but the true rule is, that so much of the bill is to be dismissed as | 
relates to the charge of fraud, and relief may be given on the other 
part of the case which is established.” 

Hence will be seen the danger, to say nothing of the gross 
impropriety, of bringing forward imputations of fraud which are 
not capable of being proved. The Plaintiffs entire case may be 
endangered by it, independently of the risk he runs of being 
deprived of, or visited wth costs. 
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TOPIC THE EIGHIEESID. 

NOTICE, 

Yoleivti non fit Injuria, 

§ 1, In one of the preceding disquisitions it was stated that 
where a party though ignorant of material facts, nevertheless had 
such notice of them as would put a prudent man on his guard, 
and ought to cause him to institute inquiry, he shall not be 
heard to allege his own ignorance to defeat or to resist the com- 
pletion of his contract. Por here, he had within his own pow- 
er the means of knowledge, and whether he acted with express 
knowledge, or declined to inform himself, it is all one. lie is 
voluntarily ignorant, and Volenti non fit inj^ma, 

§ 2. It becomes necessary therefore to inquire into the doctrine 
of Notice, It may he laid down as a general rule, that a pur- 
chaser with notice of a right in another, is in Equity liable to 
the same extent, and in the, same manner, as the person from 
whom he made the purchase. 

§ 3. Thus an estate in the hands of a mleeqitent purchaser, or 
mortgagee, with notice of a prior defective mortgage, will be bound 
by it. So a purchaser with notice of a Trust shall be a Trustee 
in lieu of the Trustee from whom he purchased. So if K purchas- 
jed an estate, knowing that B. had an equitable m9rtgage on it, 
or a lien for the paid purchase money, ,the Estate is still liable 
in his hands, and the incumbrancer may follow it. So in the Lead- 
ing c|^e of Xjc Neve v. Le Nevej^l Lord Sarjitoicke laid it down— « 

That the person who purchases an estate (although for valuable con- 
sideration) after notice of a prior equitable right, makes liimself a mal/t 
fide purchaser, and will not be enabled, by getting in the legal estate, 
to defeat such prior equitable interest, but will be held a trustee for 
,the benefit of the person whose right he sought to defeat/* 


{a) An Equitable mortgage as distinguished from a legal mortgage is where no possession nor 
any formal oonveyance is given, but a more deposit of title deeds, accompanied, or not, by a memv- 
.randum of theij^ntpose for ivkioh the deposit is made, takes place between the parties. 
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"If,” says liis Lordship, "a person does not stop his hand, but 
gets the legal estate, when he knew the right in Equity was in another, 
maclmaitir ad siihveniendim ; and it is a maxim in our law, that fraus 
H dolns nemini patrocinari debent, Eraud or mala fides therefore, is the 
true ground on which the Court is governed in cases of notice.** 

In accordance with this doctrine, our Eegistration Regulation ’XVII 
of ]802(^) provides tliat any purchaser, &c. with notice of exist- 
ing incumbrance, or of previous sale unregistered, shall not effectuate 
his own conveyance by complying with the requisites of Registration, 

§ 4. A bond fide purchaser for valuable consideration without 
notice is favoured in Equityf^^) and where a subsequent purchaser 
with notice deals with such a one, he shall have the benefit of the 
first purchaser's want of notice ; for otherwise such first purchaser 
could not' deal with his property. So on the other hand, if a 
person with notice sells, the purchaser shall shelter himself behiu(| 
Ills own want of notice. The case of Ilarrison v. Forth^^) aptly 
illustrates both branches of this rule. 

** There A purchased an incumbrance, or that it was redeemable and 
tben sold to B, wlio had no notice ; who afterwards sold it • to C, who 
had notice ; the Master of the Rolls held, that the first notice to A, 
the first purchaser, was thereby revived, and .that C, the last purchaser, 
should be liable to the incumbrance or redemption as if it had never 
been in the hands of one who had no notice ; but afterwards, on ap- 
peal to Lord Keeper Somers, it being ui-ged, that, in such case, an in- 
nocent purchaser without notice might be forced to keep his estate and 
could not sell it, and should be accountable for all the profits received 
ab htUiOi his Lordship held, that though A and 0 had notice, yet if 
B had no notice, the plaintiff could not be relieved against the defen- 
dant C. The doctrine laid down in this case has ever since been ad- 
hered to.” 

Tlie Roman Law on this subject deserves to be studied. 

Ait PrmtoTf ^um frandationis causa geda erunt^ cum co, quifraudem 
non igmraoerit^ actionem iaho^ 

Upon this there follows this comment. 

** Hoc JBdictum em% coerced, qui sciens euin in fraudetn crediiorum boo 
faccre, sUHoepit, quod in fraudem creditorum fiebat, Quare, si quid in 


{b) Sec; VI. a 3. 

(e) JimscU Y. Nosctcoribj/, Hop. Temp. Binch. 10% 2 Tud. and While U C. p, X. 
00 True, Ch. 51. 
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fraudem crediiorum factum sH^ si tamen is, qui cepit, ignoravit, cessare 
mdentur verba BdicU,^^ 

And the very case is afterwards put, of a bond fide purchaser from a 
fraudulent grantee, the validity of whose purchase is unequivocally 
affirmed. 

Is, qui a debitors, cujus bona possessa sunt, qucesitum sit, an secundus 
emptor conveniri potest, Bed verier est Sahini sententia, bond fids emptorem 
non teneri, quia dolus ei dimtaxat nocere 'debeat, qui, cum admisit, 
quemadmodum diximus, non teneri sum, si ab ipso debitors ignoraniid emit. 
Is autem, qui dolo malo emit bond fide autem ernenti vendidit, in solidum 
pretium rei, quod accepit tenebiturr 

§ 5. As to what constitutes Notice ; of course where it is express 
but little need be said. ^ Notice is rather Actual or Constructive* 

§ 6. "Of the former, it^ will suffice to say that a person is net 
bound to take notice of mere rumours from strangers, anonymous 
letters, and the hke. The notice- must proceed from some person 
interested in the property. Purchasers from Executors have no 
constructive notice of the peculiar trusts with which the property is 
affected. They may well presume that an Executor selling does so in 
order to discharge debts. But where the purchaser has notice that the 
Executor is turning the property into money for some illegal or 
fraudulent purpose, for instance to run away with it, he will be 
bound. 

On the death of the testator” writes Storey “ the personal estate 
vests wholly in the Executor, and to enable him to execute the office 
with facility, the Law permits him, with or without the concurrence of 
♦^ahy co-executor, to sell or even to mortgage, by actual assignment or 
by equitable deposit, all or any part of the assets, legal or equitable; 
and though liable to render an account to the Court, he cannot be in- 
terrupted in the: discharge of his office by any person claiming either 
dehors the will or claiming under it. The creditor has merely a demand 
against the executor personally, the pecuniary or specific legatee is not 
entitled to the legacy or bequest until the executor has assented, and 
the residuary legatee lias no lien until the estate has been liquidated 
and cleared of all liabilities, both out of and ’under the will. Upon 
the sale of the chattel, the purchaser is not concerned to see to the 
application of his purchase money: it need not be recited in the con- 
veyance that the money was wanted for the discharge of liabilities ; it 
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is sufficient that the purchaser trusts him whom the testator has trust- 
ed : if there be any misapplication, the remedy of the. creditor or le- 
gatee is not against the purchaser, but the executor. It is impossible 
for the purchaser to ascertain the necessity of the sale, for this must 
depend upon the state of the accounts, which he has no means of in- 
vestigating without the powers annexed only to the executorship. Even 
express notice of the will, and of the bequests contained in it, worts the 
purchaser no prejudice ; for * every person,* said Sir 1. Leach, who deals 
with an executor has necessarily implied if not express notice of the 
will: but all dispositions of perSbnal property are by law subject to 
a prior charge for payment of debts : and as a purchaser of real 
estate, devised in aid for payment of debts, is not bound to inquire 
into the fact whether the sale is made necessary by the existence of 
debts, because he has no adequate means to prosecute such an inquiry, 
so he who deals for personal assets is, for the same reason, absolved 
from all inquiry with respect to debts : hfe has a right to assume 
that the executor sells in the necessary course of his administratioi^ 
nnd it is upon this principle altogether indifferent what dispositions may 
be made in the will with respect to the personal property for which 
he deals; for whether it be specifically given or be part of the resi- 
duary estate, it is equally charged by law with the payment of debts*” 

§ 7. It is difficult to define constructive notice. Each case 
must be judged of by its particular circumstances. The Leading 
case on this doctrine is that of Joim v. where Vice-' 

Chancellor Wigram has luminously discussed the question. 

It is scarcely possible,” observes his honor ‘"to declare a pwn what 
shall be deemed constructive notice, because, unquestionably, that which 
would not affect .one man may be abundantly sufficient to affect another. 
But I believe I may, with sufficient accuracy for my present purpose, 
and without danger, assert, that cases in which constructive notice has 
been established resolve themselves into two classes : first, cases in which 
the party charged has had actual notice that the property in dispute 
was, in fact, charged, incumbered, or in some way affected ; and ; the 
Court* has thereupon bound him with constructive notice of facts and 
instruments, to a knowledge of which he would have been led by an 
inquiry after the charge, incumbrance, or other circumstance affecting 
the property of which lie * had actual notice ; ahd secondly, cases in 
wliich the Court has been satisfied, from the evidence before it, that 


(e) 1 Hare. 55 affd. by Ld, Lyndhurst. 1. Eh. 24,4*. 
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the party charged had designedly abstained from inquiry for the, 
very purpose of avoiding notice.” 

§ 8. “Whatever is sufficient to put a person on inquiry, is suf- 
ficient notice ; where a man has sufficient information to lead him 
to a fact, he shall he deemed cognizant of it.(/) And this is of 
great importance in dealings, between Natives, where the property 
is masked by a '^benamee” transaction, or is mortgaged by a 
usu-frutuary mortgage, or is in the possession of third parties 
on lease or Swamybhogum.^^') If a man at the time he purchases 
knows that the title deeds are not in possession of the Ven- 
dor, or that he is not in possession of the property, such pur- 
chaser is bound to take notice of the fact, and is bound by the 
consequences. He cannot purchase a larger estate or interest than 
the party with whom he deals has in himself to part with. 

||^.§ 9. Where a party, haying his attention drawn to the absence 
of title deeds, neglects to make any inquiry respecting their ab- 
sence, the Court will impute either fraud or gross and wilful 
negligence to him. But if he has inquired, and received a rea- 
sonahle explanation, it will be otherwise. 

§ 10. So where land is in possession of tenants, a purchaser 
is bound to notice their rights, and those rights must be respected 
by him. Thus in Taylor- v. SM6ert,W Lord Bosdyn says--» 

“ I have no difficulty to lay down, and am well warranted by au- 
thority, and strongly founded in reason, . that whoever purchases an estate 
from the owner, knowing it to be in the possession of tenants, is 
bound to inquire into the estates these tenants have. It has been de-^ 
termined that a purchaser being told particular parts df the estate were 
in possession of a tenant, without any information as to his interest, 
and taking it for granted, it was only from year to year, was bound 
by a lease that tenant had, which was a surprise upon him. That was 
rightly determined ; for it was sufficient to put the purchaser upon 
inquiry, that he was informed the estate was not in the actual pos- 
session of the person with whom he contracted ; that he could not 
transfer the ownership and possession at the same time ; that there 
were interests as to the extent and terms of* which it was his duty ‘to 
inquire.” 

(/) Sfeo Oremlade v. Dare, 19 Jur.^SOS." v. //oto*, 17, Jur. 861. 17. Jur, pt.S.p, 67- 
{^r) Eent4cci . (A) 3 Vcs. Jmir. 1<J7. 
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§ 11. A similar doctrine prevails with regard to' EasemenU, the 
right to which may materially affect the value of the property. So 
in Harvey v. Smith , Sir Eage Wood, V. C. said :~ 

The question of notice concerning the right to an easement is like 
those cases in which notice of possession by a tenant of land is notice 
of the terms of his holding.” 

§ 12. If the possession be vacant, the purchaser is bound to 
inquire as to the title of the last occupant. 

§ 13. A purchaser with notice of a deed has notice of all its 
contents- Thus notice of a lease necessarily imparts notice of the 
covenants contained in it. 

Where the purchaser cannot make out a title fiut by a deed, which 
leads him to another fact, the purchaser shall not be a purchaser with- 
out notice of that fact, but shall be presumed cognisant thereof; for 
it is crassa negligentia that he sought not^ after it :(i) and it is imma-% 
terial whether the deed leads him to the knowledge of that fact by des- 
cription of the parties, in recital, or otherwise.” 

§ 14. But notice of a deed, accompanied by an erroneous state- 
ment of its contents, does not necessarily give notice of its real 
contents. 

Thus in the cases already cited, Jones v. Smith, Wigram, Y . C. said:-— 

‘‘ Before advancing money on a Mortgage inquired of Tones the Mort- 
gagor and his wife, whether any settlement had been made upon their 
marriage ; and was informed that a settlement had been made, but of 
the wife's fortune only, and that it did not include the husband's estate, 
which was proposed as the security ; and he afterwards advanced the 
Mortgage money without having seen the settlement or known its con- 
tents, upon the security of a term prior in date to the settlement. It 
was held by Sir J. Wlgram, V. 0., that the Mortgagee was not, un- 
der the circumstances ajBfected with constructive • notice of the contents 
of the settlement, or of the fact that the settlement comprised the 
husband's estate. This case said his Honor, cannot be brought within 
the scope of the authorities which at once establish and limit the cases 
to which the doctrine of constructive notice is applied. Por first, it is 
incontrovertibly clear, that Smith had not actual notice of the Mortgag- 
ed property being in any way affected with the plantiff's interest. The 
contrary of this has not been suggested, and the point, therefore, re- 


(i) S3 


(y) Moore v. Tmiet, % Ch, Ca, 34(0, 
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quires no obeiTation. Therefore, secondly, if Smithes estate is to be 
affected by the plantiff’s claim, it must be upon the ground of his 
having purposely avoided inquiry, in order to avoid discovery. But is 
such a ^supposition consistent with a single fact in this case ? His 
debt was not, like that of Boulnois, in Whithread v. Jordan^) an ante- 
cedent debt, for which he might be glad to get any security. The ad- 
vance of his money was contemporaneous with the Mortgage which se- 
cures it. His Mortgagor was a needy man, and the evidence proves 
that Smithy at the time for ’ treating for the first Mortgage, so con- 
sidered him. The letter of October, 1826 , which plaintiff has put in 
evidence, suggests the fraud which was practised upon Smith and the 
evidence of Sm'aJi Jones proves the suggestions in that letter to be 
true. Where is the ground for questioning the honesty and hona fides 
of Smithy even if his caution could be successfully impeached? How 
can anything, exceeding want of caution, be imputed to the man who 
parts with his money upon the bare faith of a security, without any 
assignable motive ? The only^ knowledge Smith had was, that there was 
a settlement. But the contemporaneous assertion respecting that settle- 
ment was, that it related to other property than the husband’s. , A 
simple denial by Jones and his wife, that there was any settlement 
a,ffecting Joneis property, would clearly have made Smith safe. How 
can it be argued, that such denial is qualified by tbe statement that 
there is a settlement relating to other property ? Nay, more, is not the 
apparent candour of that statement calculated rather to inspire confidence 
than . to excite suspicion and lay a foundation for inquiry ? If Smith 
was bound to inquire after one deed of which he was told nothing, 
except that it did not relate to Jones^'s estate, why, upon the same 
principle, should he not be bound to examine any other deed, of the 
mere existence of which he had notied ^ If notice of the existence of 
a settlement, declared not to affect the husband’s estate, is to put a 
purchaser upon inquiry, only because it may by possibility affect it, how- 
can the plaintiff stop short of the conclusion, that marriage alone should 
be constructive notice of any settlement that may have been executed? 
And why, upon the same principle, should not every man who deals 
with his neighbour, without knowing he is married, be affected with 
notice of his marriage (if any), and thence with notice of the contents 
of the settlement ? Tbe basis of the plaintiff’s argument is this ; that 
,a purchaser is imperatively bound to inquire, wherever he has notice of 
.a .fact which by bai*e possibility may affect the subject of his purchase. 

- 71^1 y 'Tf t ' 1 - I.I P 
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“The affairs of mamkiud cannot be carried on with ordinary se- 
curity, if a doctrine like that of constructive notice is to be, refined 
upon until it is extended to cases like the present. I should myself 
incline to limit the cases to which the doctrine is applied, rather than 
to extend them, were it not that the principle upon which these cases 
are decided, is sound in itself, and that it is better to carry out a 
sound principle to its just limits, even at the occasional expense of in- 
dividual hardship, than render the law uncertain and fluctuating, by 
arbitrarily refusing to apply an acknowledged principle to cases within 
its range.’* 

§ 15 . Parties dealing with undivided Hindu families are bound 
to take notice of the state of the family. Thus where there are 
infants, the managing member cannot bind their interests in any 
transaction not for the joint benefit of the undivided family.(^^ 

§ 16 . ' Notice to an Agent, Attorney, or Counsel, is construc- 
tive notice to the principal : and where the same agents are 
employed on behalf of both parties, notice to the agent affects 
both parties* But the notice to the agent, &c., must have been 
acquired in the same transaction : for otherwise, says Lord Earth 
wiche in Warrick v, . WarrickS^) 

“ It would be a pretty harsh thing to affect the lender of the money 
with all kind of knowledge which the agent may have of the title of 
borrower ; but still I will not lay it down as a general rule, that where 
the '&tiae person is concerned for the mortgagor and mortgagee, thsft 
notice to such person will not be good constructive notice to the 
mortgagee. 

“ But consider what kind of notice the defendant Knweton had : Mr. 
Emhm had not notice at the time of the assignment, nor * relative to 
this business, but before ; even before the original mortgage. In the 
case of Mizgerald versus J^alconhcrg^ it was held, the notice should be 
in the same transaction. 'This rule ought to be adhered to, otherwise 
it would make purchasers and mortgagees* title depend altogether on 
the memory of their Counsellors and Agents, and oblige them to apply 
to persons of less eminence as Counsel, as not being likely to have 
notice of former transactions. The notice here was clearly arising from 
that case stated by Eatokim at the request of Warrick^ in order to do 
something towards suffering a common recovery ; and it is a year and 
six months after that Knintion is to be affected with this notice. 


(I) Sec. I, Strange. 
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“ It is very probable that Hawlelm miglit have forgotten it in this 
length of time, or which is much more likely, did not understand the 
rule of this Court, but took the limitation for an absolute ‘ estate tail^ 
make purchasers ‘ and mortgagees’ titles depend altogetiier. on the me- 
mory of their -Counsellors and Agents, and oblige them to apply to 
persons of less eminence as Counsel, as not being so likely? to have 
notice of former transactions*” 

§ 17. But wliere the agent is himself the author of the fraud, 
notice is Jiot necessarily imputed to the parties. Thus in Kennedy 

V. GreenS^^ 

“ Where a Solicitor, employed both by the mortgagor and mortgagee, 
was himself the author of a fraud, Lord Brougham, differing in this 
respect from the opinion of Sir J. Leach, M. R, held, that although 
the Solicitor had actual and full notice of his own fraud, the mortgagee 
was not cognisant in law, and, constructively, merely because his Solici- 
tor himself the contriver, the <actor, and gainer uf the transaction knew 
it well ; but his Lordship affirmed the judgment of the Master of the 
Rolls on another ground, viz. that it was apparent on the face of the 
deed that a fraud had been committed, which ought to have led to fur- 
tlier inquiries) and the mortgagee was, therefore, constructively affected 
in the same manner as if he had employed anotlier Solicitor.” 

§ 18. A public Act of Parliament or of the Legislature is no- 
tice to all the world. 

§ 19. Lie pendem is notice to all the world; for Pendente lUe^ 
nihil imiovatur : and ou* this point Storey well writes as follows : — » 

“ It is upon similar grounds, that every man is presumed to be at- 
tentive to what passes in the Courts of Justice of the state or so- 
vereignty where he. resides. And, therefore, a purchase, made ofi property 
actually in litigation pendente llte, for a valuable eoneideratiou# and with- 
out any express or implied notice in point of fact, affects the purchaser 
in, the same manner as if he had such notice*; and he will accordingly 
be bound by the judgment or decree in the suit. 

Ordinarily it is true, that the decree of a Court binds only the 
parties and their pnviea in representation or estate. But he who' pur*’ 
chases during the pendency of a suit, is held bound by the d«ea»e 
that , may be made against the person from whom he derives title- The 
^j^ating* parties are exempted from taking any notice of the title so 
acquire, and ^ such purchaser need not be made a party to the suit 

(») 3 M. and K. OPS. 
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Wi^cre there is real and fair purchase, without any notice the rule may 
operate very hardly. But it is a rule founded upon a great public 
policy ; for, ptherwise, alienations made during a suit might defeat its 
whole purpose ; and there would be end to litigation. And hence arises 
the maxim, Pendente lite nihil inno^ainr ; the effect of which is, not to 
annul the conveyances; but only to render it subservient to the rights 
of these parties in the litigation. As to rights of these parties, the 
conveyance is treated as if it never had any existence ; and it does not 
very them. A Lie pendens^ however, being only a general notice of an 
Equity to all the world, it does not affect any particular person with 
a fraud, unless such person liad also special notice of the title in dis- 
pute in the suit. If therefore, the right to relief in Equity depends 
upon any supposed co-operation in a fraud, it is indispensable to esta- 
blish an express or direct notice of the fraudulent act.** 

§ 20. Notice will be sufficient, if given at any time before the 
purchase money is actually paid. 

§ 21. Other illustrations of the pnucipal maxim (VoUnti non 
Jit injuria) may be gathered from all departments of the law. 
Ou this ground stands the doctrine of Waiver, when an irregu^ 
larity in procedure has been committed ; wliere the party who might 
have demurred, has proceeded to take a step without minding 
the irregularity. He cannot afterwards complain that he has been 
damnified by the irregularity, for consensus toUit errorem* The 
same doctrine applies to pleading over. On this stands the forc^‘ 
of the reply of leave and license to an action of trespass ; for a 
man cannot be a trespasser except against the will of another. 
A husband cannot bring an action for adultery where he has 
connived at it. So where money has been voluntarily paid, a man 
cannot recover, it back on the ground that it was not in fact 
due: as where he might have relied on the law of limitations, but 
did not**; or on infancy. So no man is injured by his own delay. 

Men who sleep upon their rights have no claim upon the tender 
mercy of the law ; Vigilantilus et non dormientibusjurasudvenimt So 
if any creditor neglects to present any check upon the Bank having 
ifunds of mine, and the Bank fails in the interim, it is his loss. But 
observe that there is no delay where the law makes an exception ; thus 
infants will not have time run against tliem during their infancy ; and 
parties beyond sea are not within the Statutes of Limitation, but may 
sue or be sued on their return. 
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SPECIFIC PERFORMANCE. 

. Cum quis suam rem vendidUy ant , mobilem aut wmiobiUniy emiiior tenetur 
venditoii ad fretumy et venditor, e conversoy ad ipum rem iradmdam, 

BflACTON. 

§ 1. On tliis ground stands the jurisdiction of Equity to compel 
the specific performance of a contract, where Law would only give 
damages for the breach of contract.^ Nemo potest proecise cogi ail 
factum is the language of <ilie Common Law. 

It is well known/* writes Story jd?) “that by the Common Law, every 
contract or covenant to sell or transfer a thing, if there is no actual 
transfer, is treated as a mere personal contract or covenant; and, as 
such, if it is unperformed by the party, no redress can be had, except 
in damages. This is, in effect, in all cases, allowing the party the elec- 
tion either to pay damages, or to perform the contract or covenant at bis 
sole pleasure. But Courts of Equity have deemed such a course wholly 
inadequate for the purpose of justice ; and, in considering it a violation 
of moral and equitable duties, they have not hesitated to interpose, and 
require from the conscience of the offending party a strict performance 
of what he cannot, without manifest wrong or fraud, refuse.** 

The Plaintiff may supply himself with ptlier articles of the same 
description elsewhere. (^?) Contracts, as relates to specific performance, 
may be divided into : 

1st. Contracts respecting personal property. The Leading case is 
that of Cuddee v. Rutter 

(<?) ' lu the passage quoted Xrom Bractoir he continues Sine imditione non iransfetminr rerum 
dmma> W^here there was no delivery, the Common Law gave no real action ; and this was 
from the Homan Law which gave no * rei mndicaiid where there had been no delivery, ftud* 
iimxb'm ei mimpionilm* dommiay verum non nudis pactis tran^eruntuf t is its language. 

The Treetor did not however consider the vendor a trustee for the purchaser, or enforce specific 
perfoiggsance* These rulings were the inventions of the Clergy. 

- {p) ISq. Jar. § 714. (S^)§X* 

(r) H\ and Vr. L C. in Eq. Pp m 
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End* Tliose respecting personal acts. 

3rd‘ Those respecting real property. 

§ E. A distinction has been drawn between suits for specific per- 
formance of contracts relating to land, and those relating to per- 
sonal property. It is true that the feudal prejudices favoured the 
former, and reckoned the latter of but little worth ; but that is 
not the reason of the distinction. It is evident in regard to con- 
tracts for the delivery of goods and chattels, that pecuniary compen- 
sation, ordinarily speaking, may measure the damages of a breach 
with sufficient accuracy ; the plaintiff may supply himself yviilx other 
articles of the same ^description elsewhere ; whereas with respect to 
land, it is usually the particular land itself which is sought for ; 
and no other piece of land would be an equivalent for the loss of 
that bargained for. Hence, suits for specific performance of con- 
tracts relating to land are far more common in Equity Courts, 
than of contracts relating to personality. Thus Slor^ writesW 

In regard to contracts respecting personal estate, it is (as has been 
already intimated) generally true, that no' particular or peculiar value 
is attached to any one thing over another of the same kind ; and that a 
compensation in damages meets the full merits, as well as the full ob- 
jects of the contract. If a man contracts for the parchase of a hundred 
bales of cotton, or boxes of sugar, or bags of coffee, of a particular 
description or quality, if the contract is not specifically performed, he 
may generally, with a sum equal to the market prices, purchase other goods 
of the same kind of a like description and quality j and thus' completely 
obtain his object, and indemnify himself against loss ? But in contracts 
respecting a specific messuage or parcel of land, the same considerations 
do not ordinarily apply. The locality, character, vicinage, soil, easements, 
or accommodations of the land generally, may give it a peculiar and spe- 
cial value in the eyes of the purchaser ; so it cannot be replaced by other 
lanjfl of the same precise value, but i\ot having the same precise local 
conveniences or accommodations ; and therefore a compensation in damages 
lyould not be adequate relief. It would not attain the object desired, and 
it would generally frustrate the plans of the purchaser. And hence it is, 
that the jurisdiction of. Courts of Equity to decree specific performance is, 
in cases of contracts respecting land, universally maintained ; whereas, in 
cases respecting chattels, it is limited to special circumstances.*’ 

§ 3. At the same time there are numerous instance of suits, at 


(^) § 746,% Our- 
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an early date, for specific performance with respect to goods and 
chattels. Thus, in one case the defendant was compelied to deliver 
a quantity of wool to the plaintiiBF, according to the tenor of a re- 
cognizance he had entered into ; in another, the defendant ’ was de- 
creed to procure for the plaintiff a licence to export certain corn ; 
on that being done, the plaintiff was to deliver to him so much 
wheat according to the condition of a bond he had entered into : 
but the plaintiff was in all cases left to his remedy at Law, where 
that would answer the ends of justice. The principle still remains 
the same ; but now it is considered that compensation in damages 
is all that justice requires, in many cases where specific performance 
was formerly decreed, and the parties are accordingly left to the Com- 
mon Law. So a contract for building a house, and a covenant to re- 
pair, might then be enforced in specie ; in the latter case viewers 
were appointed to see to the proper completion of the worlc.(0 
Other illustrations may easily be put. Thus, where there was a con- 
tract for thq sale of 800 tons of iron, to be paid for in a cer- 
tain number of years by instalments, a specific performance was de- 
creed.W Under the particular circumstances, of the case, there could 
be no adequate compensation in damages at Law ; for the profits 
upon the contract, being to depend upon future events, could not 
be correctly estimated by the Jury in damages, inasmuch as the 
calculation must proceed upon mere conjecture.^®) 

“ A man’’ writes “ may contract for the purchase of a great 

quantity of timber, as a ship-carpenter, by reason of the vicinity of the 

timber, and this may be well known and understood on the part of the 

buyer ; and then a specific performance would seem indispensable to 
justice. On the other hand, there may be peculiar convenience on the 

part of the seller ; as if a man wants to clear his land, in order to 

turn it to a particular sort of husbandry ; there nothing could answer 
the justice of the case, but the performance of the contract in specie. 
Upon the same general ground, an agreement for the purchase of tim- 
ber trees, to be paid for in six annual and eight years to 

be allowed for disposing of the same, and articles of agreement to be 
drawn up accordingly, has been thought to be a fit case for a 
for a specific performance ; especially as, in that case, the agreement, 

' ' ^ — — 

j . , , (/) Speuce Eq, Juf. VoL I. 647. 

(u) f(^pr Vp Nmllcy <»ted Z, Atk. 884; but see FoUmd v. 1, K. -aad 46S# 

, (v) M^ly V. I. S. and Si 607. (w) Eq. 7ut % 710* 
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eouimplating future articles, might, perhaps, be deemed mcomplete at 
Law. And, indeed, this last ground alone would be sufficient to sustain 
the jurisdiction ; and has been adopted on other occasions* 

Other illustrations may be found in cases, not naerely of sales, but 
of matters peculiarly resting in contracts of a very different nature. 
Thus, where a covenant was made, in a lease of some alum works, 
to leave a certain stock upon the premises, a specific performance was 
decreed ; because the trade would be greatly damaged if the covenant 
was not specifically performed, contrary • to the real justice of the case 
between the parties ; and the landlord had stipulated for a sort of en- 
joyment of the premises after the expiration of the lease. 

“ Of tlie like nature are the common cases of covenants between Land- 
is 

lords and tenants, where injunctions, in the nature of a specific perfor- 
mance, are often decreed ; as for instance, covenants not to remove 
manure or crops at the end of a lease ; covenants not to plough mea- 
dow ; covenants not to dig gravel, sand, or coal. In all *cases of this 
sort although the Court Acts merely by injurtctioui to prevent the breach 
of the particular covenant, it in effect secures thereby a specific perfor- 
mance j and it may at once be seen, that such interposition is indis- 
pensable to prevent irreparable mischief. 

** Cases of agreements to form partnership, «and to execute articles ac- 
cordingly, may also be specifically decreed, although they relate exclusively 
to chattel interests ; for no adequate compensation can in such cases be 
made at Law. Upon the like ground, Courts of Equity will decree the^ 
specific performance of a covenant for a lease, or to renew a lease; so, 
of a contract for the sale of the good-will of a trade, and of a valu- 
able secret connected with it ; sen of a contract to keep the banks of 
a river in repair ; so of a contract to pay the. plaintiff an annual sum 
for life, and a certain other sum for every hundred-weight of brass wive 
manufactured by tbe defendant during tbe life of the plaintiff ; so, of a 
contract for the sale of an annuity payable out of the dividends of stock ; 
so, of a covenant upon the grant of an annuity to charge the same 
upon all the property of which the grantor should be possessed at the 
death of the annuitant, if the grantor should survive him ; so, of a con- 
tract for the safe of debts proved under a commission of Bankruptcy, 
where an usaignment of the debt had not bSen already exacuted. 

In like manner, although, where one partner contracts that he will 
exert himself* for the benefit of the partnership, a Court of Equity 
cannot compel, a specific performance of that part of the agreement ; 
yet, if he has also^ covenanted, that he will not carry on the same 
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trade with oUier persons, tkere being a partnership subsisting, the Court 
will restrain him from breaking that part of the agreement. So if a 
party covenants, that he will not carry on his trade within a cer- 
tain distance or in a certain place, within which the other party cove- 
nanted with carries on the same trade, a Court of Equity will restrain 
the party from breaking the agreement so made. In each of these cases, 
the decree operates, p7'o tanto^ as a specific performance. The ground 
of all these decisions is the utter uncertainty of any calculation of damages, 
as they must in such cases be in a great measure conjectural ; or, that 
. some farther act is necessary to be done^ to clothe the defendant with a 
fall and effective title to support his claim.’’ 

' And the rule now is to entertain sucli suits, where Damages w^ould 
not be a complete and satisfactory remedy. Let us see what is the 
language of eminent Judges on this subject. In AMerley v. 

Sir John Leach says : — * 

Courts of Equity decree «the specific performance of Contracts, not 
upon any distinction between Kealty and Personalty, but because Da- 
mages at Law may not, in the particular case, afford a complete re- 
medy. Thus a Court* of Equity decrees performance of a Contract for 

Land, not because, of the real nature of the Land, but because Da- 
mages at Law, which must be calculated upon the general Money-va- 
lue of Land, may not be a complete remedy to the Purchaser, to 

whom the Land may have a peculiar and special Value. So a Court 
of Equity will not, generally, decree performance of a Contract for the ' 
Sale of Stock or Goods, not because of their personal nature, but be- 
cause Damages at Law, calculated upon the Market-price of the Stock 
or Goods, are as complete a remedy to the Purchaser as the delivery 
of the Stock or Goods contracted, for ; inasmuch as, with the Dama- 
ges, he may purchase the same quantity of the like Stock or Goods.” 

§ 4. 8o it is clear that where a chattel is of a specific value, or 
lias a csstmaiionis'^ or qfectionis^’ in the eyes of its 

owner, or party entitled to claim it, it will be directed to be de- 
livered up ; for it could not be compensated for by any money. 
Thus in the Pusey Horn case,W the family horn, by tenure of which 
land was held, was ordered to be delivered up. Thus the patera of ' 
tlie. JDuie of Somerset, («) jewels of the Duhe of HemnsUrej family 


(a;) 1 S* CIO. Tmey v. 1. T, and W. L, 0. iu Eq, 654(. 

. (sf) mii 0 / Uomnei y, Cobhon.h T. and W. L* d m Eq, $55. 
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pictures; the tobacco-box of a club. In Fells v.- Eead^ luQxdL Lough- 
houTOugli^ said 

" The Pusey horn> the Patera of the Luhe of Somerset, were things of 
that sort of value, that a Jury might not give two-pence beyond the 
weight. It was not to be cast to the estimation of people who have , not 
those feelings.* In all cases where the object of the suit is not liable to 
a compensation by damages, it would be strange, if the Law of this 
country did not afford any remedy. It would be great injustice, if an 
individual cannot have his property without being liable to the estimate of 
people .who have not his feelings upon it,” 

Indeed the jurisdiction in respect to the delivery up of chattels 
has been widened in modern times. It is not now confined to chat- 
tels which have a preetium affeetionis, if there be fiduciary relation 
between tlie parties. In Wood v. Rowcliffei^) where the bill was filed 
for the delivery up of furniture and household, effects, it was argu- 
ed for the Defendant that they were not within the class of chattels 
a$ to which delivery could be decreed, but Wigram, V. C. said;-^ 

“ I have not the slighest doubt that the Plaintiff is entitled to the 
protection of the Court against the wrongful act which is threatened by 
his agent. I have known many bills to have been filed in the Court 
of Exchequer, formerly, on behalf of the owners of cargoes, to prevent 
improper dealings with the goods by their agents, or persons in the 
situation of agents. The right to be protected in the use or beneficial 
enjoyment of property in specie is not confined to articles possessing 
any peculiar or intrinsic value/* 

And Lord OoUenham, C. on appeal said:^ 

The cases which have been I'eferred to, are not tlie only class of 
cases in which this Court will entertain a suit for delivery up of spe- 
cific chattels. For, where a fiduciary relation subsists between the par- 
ties, whether it be the case - of an agent or a trustee, or a broker, 
or whether the subject matter be stock, or cargoes, or chattels of 
whatever description, the Court will interfere to prevent a sale, eifker 
by the party entrusted with the goods, or by a person claiming un- 
der him# through an alleged abuse of power. 

§ 5. The importance of this discussion to the Indian Judge 
is, to show under what circumstances he , should direct a specific 

\a) a Vss. n. 

(6) e. Hftre,m,aflimedbyLord aa.Bi. 38S. See also t. 

S. Hud S, GDO. jOunciffi v, Mrlcht \% Sim. 189, 
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performance^ or compensate the suitor by damages : for he M?ill 
have to decide , what is the proper remedy in each case that 
comes before him, and he will see that the question will turn 
upon this ; are pecuniary damages a complete compensation or are 
they not ? 

§ 6. The principle upon whidb." Equity proceeds is, tliat it con- 
siders that already/ done which ought to ie done. The maxim 

of the Roman Law is In omnibm caum pro facto Accipitur id 
in per aliim morcc sit quominus So says Pomponius* 

That is always to be considered as done which the fault of another 
has prevented ; and hence, from the date of the bargain to sell 
land, it liolds the vendor as a trustee of the land for the pur- 
chaser, and the purchaser as a trustee of the price for the vendor.l^J 

In the view of Courts* of Law, contracts respecting lands, or other 
things, of which a specific execution will be decreed in Equity, are con- 
sidered as simple executory agreements, and as not attaching to the pro- 
perty in any manner, as an incident, or as a present or future charge* 
But Courts of Equity regard them in a very different light. They treat 
them, for most purposes, precisely as if they had been specifically exe- 
cuted. Thus, if a man, has entered into a valid contract for the purahase 
of land, he is treated in Equity as the equitable owner of the land ; and 
the vendor is treated as the owner of the money. The purchaser may de- 
vise it as land, even before the conveyance is made; and it passes by 

descent to his heir as laud. The vendor is deemed in Equity to stand 
seised of it for the benefit of the purchaser ; and the trust (as has 
been already stated) attaches to the land, so as to bind the heir of the 
vendor, and every one claiming under him as a purchaser, with notice 
of the trust, The heir of the purchaser may come into Equity and in- 
sist upon a specific performance of thfe contract ; and unless some other 
oircumstances affect - the case, he may require the purchase-money to 
he paid out of the personal estate of the purchaser in the hands of 
his personal representative. On the other hand, the vendor may come 

into Equity for a specific performance of the contract on the other side, 

and to have the money paid ; for the remedy, in cases of specific 

performance, is mutual ; and the purchase-money is treated as the 
sonal estate of the vendor, and goes as such to his personal re- 
‘fisesentatives. In like manner, land, articled or devised to be sold, and 
tu^ed into money, is reputed as money; and money, articled or be- 
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queathed to be invested in land, has in Equity, many of the qualities 
of real estate, and is descendible and devisable as such, according to 
the rules of inheritance in other -cases.” 

And on the refusal of either to proceed with the contract, Equity 
will entertain a suit by the other to compel him to perform bis 
agreement specifically. 

§ 7. And Equity in enforcing this looks far more to» the 
substance than to the form of the agreement. What the Court 
requires to be satisfied of is, what the transaction in substance 
amounts to, and is intended to' be, and what was the primary ob- 
ject of the parties. 

§ 8, 2. Contracts to do personal acts. 

Such are contracts to build, or rebuild, or to repair, &c. Such 
are the instances collected by Stor^S^) 

, " Thus, for instance, a covenant to renew a lease will, (as we have seen,) 
be specifically decreed. So, a covenant to levy a fine of an estate ; for it 
may be indispensable as a muniment of title. So, a covenant to invest 
money in lands, and settle it in a particular manner. So, an agreement to 
settle the boundaries between two estates. Many, other cases might 
easily be put to illustrate the same doctrine, as the case of a covenant 
not to build upon a contiguous estate, to the injury of an ancient 
messuage ; of a covenant not to out down timber trees, which are pe- 
CuUarly ornamental to the mansion of the covenantee j of a covemint 
not to erect any noisome or injurious manufacturing establishment on 
an estate adjacent to that of the covenantee in the same street or town; and 
of a covenant, that a house, to be built adjacent to other houses, should 
correspond with them in its elevation. 

” Courts of Equity will, upon analogous principles, interpose in many 
cases, to decree a specific performance of express, and’ even of implied 
contracts, where no actual injury has as yet been sustained, but is only 
apprehended from the peculiar relation between the parties. This pro* 
ceeding is commonly called a bill iimei, in analogy to some pro- 
ceedings at Law, where in some cases a writ may be maintained 
before any aotu^ molestation, distress, or impleading of the party. Thus, 
(as we have seen,) a surety may file a bill to compel the debtor on a 
bond, in which he has joined, to pay the debt when due, whether the 
surety has been actually sued or not. And upon a covenant to save 


(i) El- Jar. ^ 7*9-30, 


308 


MUTUALITY. 


harmless, a bill may be filed to relieve the covenantee under similar 
circumstances. So, where property is covenanted to be secured for cer- 
tain purposes, aud in certain events, and there is danger of its being 
alienated or squandered; Courts of Equity will not interpose to secure the pro- 
perty for the original purposes. And, generally, it may be stated,' that in 
cases of contracts, express or implied. Courts of Equity will interpose to 
preserve the funds devoted to particular objects, under such contracts ; and 
decree, what in effect is a specific performance, security to be given, or the 
fund to be placed under the, controul of the Court.” 

§ 9. It. is material to consider bow far the reciprocal obligations 
of the party seeking relief have been performed. 

Eor if” writes Stor/^^) the latter have been disregarded, or tliey 
are incapable ' of being substantially performed on the part of the party 
so seeking relief, or from their nature they have ceased to have any just 
application by subsequent eVeuts, or it is against public policy’ to en- 
force them. Courts of Equity ewill not interfere. Thus, where two per- 
sons had agreed to work a coach from Bristol to London, one provid- 
ing the horses for a part of the road, and the other for the remain- 
der, and la consequence of the horses of the lattetf being taken in exe- 

cution, the former was obliged to furnish horses for the whole road, 
and claimed the whole profits; the Court, on a bill by the party, 

who wai so in default for an account of the profits, and to restrain 

the other party from working the coaches with his own horses on the 
whole road, refused to interfere, because the default might again occur, 
aud subject the defendant to au action. So, where upon a grant of cer- 
tain land with a well in it, there was a covenant by the grantees not 

to sell or dispose of the water from the well to the injury of the pro- 
prietors of certain water-works intended for the public supply, but not 
deriving their supply from the well ; upon a bill for an injunction, the 
Court refused to. interfere, on account of the inconveniences, saying* that 
althougb tbe Court will in many cases interfere to restrain a breach of 

covenant, yet there was no instance to be met with, of such a covenant 

as this. For here the Court must in each instance try whether the act of 
selling any specified quantity of water was a prejudice to the proprietors 
of the water- works or not; and that upon such a covenant so framed 
a Court of Equity ought not to entertain jurisdiction, even if there w^re 
ho objection on the score of public policy,” 

10. •' Tliis jarisdiction, in rescinding or eaforcaug the specific 


(.) Ea. Jar. i 786. 
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performance of contracts does not rest upon any right in the par- 
ties ; but is entirely a matter in the discretion df the Court. 

“ Not*' says Slor^f^f) indeed, of arbitrary or capricious discretion, 
dependent upon yie mere pleasure of the Judge, but of that sound and 
reasonable discretion, which governs itself, as far as it may, by general 
rules and principles ; but, at the same time, which withholds or grants 
relief, according to the circumstances of each particular case, when these 
rules and principles will not furnish any exact measure of justice be- 
tween the parties. On this account it is not possible to lay down any 
rules and principles, which are of absolute obligation and authority in all 
cases ; and, therefore, it would be a waste of time to attempt to limit 
the principles, or the exceptions, which the complicated transactions of the 
parties, and the ever-changing habits of society may, at different times, 
and under dilferent circumstances, require the Court to recognize or consi- 
der. The most that can be done, is to bring under review some of the 
leading principles and exceptions, which the past times have furnished, as 
guides to direct and aid our future inquirie^s.” 

§ 11. S. Contracts respecting land. 

Suits for enforcing the performance of such contracts may be 
brought, though the land is not within the jurisdiction of the 
Court, , if the parties axe resident within the jurisdiction : EgiiUas 
agit in penomm^ In the leading case on this point, ^enn v* Lord 
a specific performance of a contract respecting the 
boundaries of Pensylvania and Maryland was decreed by Lord 
Mardwich, 

He said — 

“Pirst, the point of jurisdiction ought in order to be considered, and, 
though it comes late, I am not unwilling to consider it. To be sure, 
a plea to the jurisdiction must be offered iu the first instance, and put 
in pHmo die ; and answering submits to the jurisdiction, much more 

when there is a proceeding to hearing on the merits, which would be 

conclusive at common law ; yet a Court of Equity, which can exercise 
a more liberal discretiou than common law Courts, if a plain defect of 
jurisdiction appears at the hearing, will no more make a decree than 
whore a plain want of Equity appears. It is certain that the original 

jurisdiction, in cases of this kind relating to boundaries between pro- 

vinces, the dominion and proprietary government is in the King and 


(/) Efji. Jurisp. ^ 7^3* 
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Council ; ami it is rightly compared to the cases of the ancient com- 
motes and lordships marches in Wales; in which, if a dispute is be- 
tween private parties, it must be tried in the commotes or lordships ; 
but in those disputes, where neither had jurisdiction over the other, it 
must be tried by the King and Council ; and the King is to judge 
though he might be a party, this question often arising between the 
Crown and one lord proprietor of a province in America. So, in the 
case of the marches, it must be determined in the King’s Courts, who 
is never considered as partial in these cases, it being the judgment of 
his Judges in B. R. and Chancery. So, where before the King and 
Council, the King is to j udge, and is no more to be presumed partial 
in one case than in the other. Tltis Court, therefore, hue no original 
jurisdiction on the direct question of the original right of the boundaries ; 
and this bill does not stand in need of that. It is founded on articles 
executed in England under seal, for mutual consideration, which gives juris- 
diction to the King’s Courts, both of law and in equity, whatever be the 
subject-matter. An action of cpvenaut could be brought in B. E. or C 
B., if either side committed a breach ; so might there be for the £5000 
penalty, without going to the Council. There are several cases wherein 
collaterally, and by reason of the contract of the parties, matters out of 
the jurisdiction of the Court orginally, will be brought within it. Sup- 
pose an order by the King and Council, in a cause wherein the King 
and Council had original jurisdiction, and the parties enter into an agree- 
ment under hand and seal for performance thereof,— a bill must be in 
this Court for a specific performance, and, perhaps, it will appear this 
is almost literally that case. The reason is, because none but a Court 
of Equity can decree that. The King in Council is the proper judge of 
the original right ; and if the agreement was fairly entered into and 
signed, the King in Council might look on that, and allow it as evi- 
dence of the original right ; but if that agreement is disputed, it is im- 
possible for the King in Council to decree it as -an agreement. That 
Court cannot decree in personam in England, unless in certain criminal 
matters, being restrained therefrom by stat,W and, therefore, tlie Lords 
of the Council have remitted this matter very properly to be determined 
in another place, on the foot of the contract. The conscience of the 
party was bound by this agreement; and, being within the jurisdiction qf 
^ this Court, which acts in personam, the Court may properly decree it as 
an agreement, if a foundation for it- To go a step farther, as this 
Court collaterally, and in consequence of the agreement, judges conoern- 


(A) 10 Car. 1, c. 10. 
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ing matters not origiaally ia its jurisdicMdh, it would decree a perfor- 
mance of articles of agreement to perform a sentence in the Ecclesiastical 
Court, just as a Court of law would maintam an action for damages in 
breach of covenant/^ ‘ , 

And on the same subject with reference to the objection tlmt the 
Court could not enforce any decree which it might make, he said 

Aa to the Court’s not enforcing the execution of their judgment, if 

they could not at all, I agree/ it would be vain to make a decree ; and 

that the Court cannot enforce their own decree in rem in the present 

case. But that is not ah objection against making a decree in the cause ; 

for the strict primary decree in this Court, as a ’Court of Equity, is in 
personam, long before it was settled whether this Court could issue to 
put into possession in a suit of lands in England, which was first begun 
and settled in the time of James T., but ever since done by injunction 
or writ of assistant to the sheriff ; but the .Court cannot to this day, 
as to, lands in Ireland or the plantations. In Lord King^s time, in the 
case of Mchardson v. Hamilton^ Attorney-General of Pennsylvania, which 
was a suit of land and a house in the town of Philadelphia, the Court 
made a decree, though it could not be enforced in rem. In the case of 
Lord Anglmg, of land lying in Ireland, I decreed for distinguishing 
and settling the parts of the estate, though impossible to enforce that 
decree in rem ; - but the party being in England, I could enforce it by 
process of contempt in personam and sequestration, which is the proper 
jurisdiction of this Court. And, indeed, in the present case, if the parties 
want more to be done, they must resort to another jurisdiction j and 
it looks, by the order in 1735, as if dhat was in view, liberty being 
thereby given to resort to that Board.” 

§ 12. This branch comprises by far the most numerous, pregnant, 
and important class in England \ where from the operation of the 
statute of Erauds(0 a vast variety of cases has arisen calling for 


(») Oh. U. 0. XII. Lord Chattcellor Notiingham used to say of this statute, that every li^e, 
^as mfih a subsidy. Mr. Smiik sarcastically remarks ia his work on contracts that it might, now be 
said, every line has cost a subsidy, so immense has been the litigation arising upon its oonstrhction. 
It is seriously open to (Question whether it would not have been wiser to have stood by fthe statute, 
in all its rigidness from the commencement. Lord in y. l^ef. 

p. 4. said S’— , , , / ■ , 

1 am not disposed to carry the eases which have been detearmined bn the stature of frauds 
any further than I am compelled by former decisions : That stature Was made for the purpose of 
preventing perjuries and frauds, and nothing can be more manifest to any person who has been in 
the habit of practising In Courts of Equity, than that the relaxation of that stature has been a 
ground of much perjury and much fraud. If the stature had been rigorously observed, the result 
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equitable relief. It is superfluous to inquire minutely into this 
subject, for my present object. It may be well however, to glance 
at it. The Statute of Frauds enacts : 

** That all interests in lands, tenements, and hereditaments, except 
leases for three years, not put in writing and signed by the parties, 
or their agents authorised by writing, shall not have, nor be deemed 
in Law or Equity to have, any greater force or effect than leases on 
estates at will. And that no action shall be brought whereby to charge 
any person upon any agreement made upon any consideration of mar- 
riage, or upon any contract or sale of lands, tenements, or heredita- 
ments, or any interest in or concerning the same, or upon any agree- 
ment that is not to be performed within the space of one year from 
the making thereof, unless the agreement, upon which such action shall 
be brought, or some memorandum or note thereof, shall be in writing, 
and signed by the party or his lawful agent.’’ 

§ 18. The object of this act is clear. It is to prevent setting 
up pretended parol agreements, and in pursuance of a general policy 
to reduce contracts to writing, so as to preclude the treachery of 
human memory. Courts of Equity are as much bound as Courts 
of Law by this Statute* Yet they have relieved where it would 
create a wrong. Thus where there is no agreement in writing, but 
the Defendant admits the bargain in his answeri^) without insisting 
on the benefit of the Statute. Here the case is held to be taken 
out of the Statute — and Q^tdsqne potest renuntiare juri pro se intro- 
ducto. Again, Equity will clearly relieve where the agreement has 
not been reduced to writing by the fraudulent intention of tlie 
Defendant. Again, Equity will enforce a parol agreement where there 
has been a part execution of the contract, W for otherwise one 

probably have beea that few mafcanoes of parol agreemeafcs would have occurred ; agreementn 
would, from the necessity of of the case, have been reduced to writiug : whereas it is manifest 
that the decisions oii the subject have opened a new door to fraud, and that under pretence of part- 
execution, if possession is had in any way whatever, means are frequently found to put a Court ot 
Equity in snch a situation, that without departing from its rules it feels itself obliged to break 
thmugh the stature : and X remember it was mentioned in one case in argument as a common ex* 
pression at the bar, that it had become a practice ^ to improve gentlemen out of their estates.* It 
is therefore absolutely necessary for Courts of Equity to make a stand and not carry the 
decisions further.** 

^2^ any Statute, analogous to the Statute of Frauds should be hereafter introduced into this conn- 
may learn wisdom from the example before them. 

' B?. B. 1. Ch. 3. Note a. S S. 

to tl« provision of the Statute respecting cootracts for gboaoj^hwe p»ri 
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party could practice a fraud upon the other, which it was the 
very object of the Statute to prevent. What is a part performance, 
is a question of much nicety ; into which we need not enter, 
Suiiice it to remark that mere payment of the purchase money, or 
part of it, or any of those acts which are in the nature of an- 
cillary or preliminary proceedings, such as viewing, or measuring 
the estate, appraising stock, preparing conveyances, directing regis- 
tration, and the like, are not sufhcient.W The act must be such 

as is unequivocal ; places the parties iu a position different from 
that they occupied before ; cannot be compensated by damages. 
Thus delivery of possession is such an act ; here the party taking 
possession might otherwise be made a trespasser. A fortiori, where 
he has laid out' money on repairs, commenced building, and the 

like, on the faith of the agreement/"*) The acceptance of the con- 
tract must be without unreasonable delay. So in Meynell v. Sicrtees, W 
said — 

*‘When I offer anything to a person,” said Lord ** what I 

mean is, I will do that if you choose to assent to it; meamng^ 
although it is not so expressed, if you choose to assent to it in a 
reasonable time.” 

Lord Cranworth and in Williams v. WilliamsS^) 

“ This principle is illustrated by the case of Williams v. Williams, 
of which the circumstances were, that in 1827 A. wrote to B. that he 
had credited . B.’s account with J022O in consideration of an agreement 

by B. to convey certain houses. The abstract was delivered ; but there 

wav no acceptance in writing by B., who, however, five years afterwards, 
filed his bill against A. for specific performance. It appeared that iu 
1827 A. had abandoned the treaty, and that in 1829 both parties con- 
sidered it as broken off, but nevertheless, that B. had in the meantime 
had the benefit of the credit of £220. The Court dismissed the bill, on 
the ground that an offer to convert it into a contract must be accepted 
and acted on^ within a reasonable space of time.” 

§ 14. When the contract is in writing, it may be stated generally 
that Equity will enforce it where it is certain, is fair in all parts, is for! 
an adequate consideration, where parties sjcq sui juris, and is capa-j 
ble of being performed, but n^st otherwise. The form of the instru-! 

: — _l ^ —I 

(l) See Warner v. Willington^ 3 Doew: 523. Thomas y, l 0, C. 301. 

im) Einb. C. B. 1. C. 1. § 8. ' (w) 1 Jwr. n s. 737. (p) 17 Beav. 211 
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ment is unimportant. The substance is to be regarded* It is a 
maxim that Equity regards not the Gircumstaiiee hut the substance 
of the act.W 

§ 15. The writing must be certain^ On this Story writes as 
follows® ^ 

** If they are not certain in themselves, so as to enable the Court 
to arrive at the clear result of what all the terms are, they will not 
be specifically enforced. In the first place, it would be inequitable to 
carry a contract into effect, where the Court is felt to ascertain the 
ititentions of the parties by mere conjecture or guess ; for it might 
be guilty of the error of decreeing precisely what the parties never 
did intend or contemplate. In the next place, if any terms ’are to be 
supplied, it must be by parol evidence ; and the admission of such 
evidence would let iu all the mischiefs intended to be guarded against 
by the statute. Indeed, it , would be inconsistent with the general prin- 
ciples of evidence, (although there are exceptions) which are administered 
iu Courts of Equity as well as in Courts of Law ; for the general rule 
m both Courts is, that parol evidence is not admissible to vary, annul, 
or explain a written contract. A contract cannot rest partly in writing 
and partly in parol. The writing is the highest evidence, and does 
away the necessity and effect of the parol evidence, if it is contra- 
dictory to if’ 

§ 16. In considering certainty^ the points to be borne in mind 
are ^e_sub^ct mtter : 2nd, fhe partiesW; 3rd, the price; 4th, 

the terms; an3 if the certainty can be ascertained by the Court, 

it will be sufficient, on the principle Id cerium est quod cerfym 
reddi potest. “ Goals, &c.” was held to be too indefinite, in Price 
V. QriffitJk.^f) So, as to price, an agreement to sell at a price to be 
.fixed by arbitration is sufficiently certain, for it is capable of being 

ascertained. Milner v. Gearpii) is the leading case on that point. 

But an agreement to sell an estate for 1500 £ less than any other 
purchaser would give, was held void.(«) As to terms, it may be 
stated that— 

“ The Court will carry out an agreement framed in general term*, 
where the Law will supply the details; but if any details are to be 


(jp) Eranpis Maxims xiii. 
iq) % Jur. ^ 767 . 

(r) 3ee ^mrQ v. Tftyhr, 8 jp.ara. 61. 


(^) 1 DeO. M.aadG. 80. 
it) U Ves. 400. 

{u) Bromit/ v. C. Vern : 415. 
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supplied in inodes wliicJi cannot be adopted by tbe Court* tbere i$ 
then no con^ agreement capable of being enforced.*’ 

South Western Uai'hoay Compay v. WytliesM 
The following are instances of incompleteness, “ an agreement for a building- 
Case did not state the time when the term was to commence; where it 
was not stated what time an increased rent was to commence from ; 
where the agreement did not state the length of the term to be granted, 
eitlier directly or by reference; where a contract for a lease for lives 
neither named tbe lives nor decided by whom they were to be named; 
where an auctioneer’s receipt was set up as a contract, but it did not 
refer to the conditions of sale, or show the proportion which the de- 
posit was to bear to the price ; where there was a term as to the ex- 
penses which was not settled by the contract ; and where . there was a 
contract for a partnership, which defined the term of years, but was 
silent as to the amount of capital and the manner in which it was to 
be provided. 

“On the ground of uncertainty, the Cpurt has refused specifically to 
perform marriage-avticles prepared by a Jewish rabbi in an obscure 
form, said to prevail amongst German Jews ; and also an agreement 
for the sale of land, where there was a doubt as to the identification 
of a plan to be incorporated into the agreement.” 

§ IT. In considering this part of the subject we may array the 
parties under a two fold division : firsts there is tbe case of the 
vendor ; second that of the purcb.aser. Or we may look upon 
them thus ; as seeking a specific performance^ or resisting it. And 
there is an important distinction to be borne in mind here. I 
cannot put it more plainly than in the words of Story 

“ And, here, it is important to take notice of a disliuction between the 
case of a plaintiff, seeking a specific performance in Equity, and the case 
of a defendant resisting such a performance. We have already seen, that^ 
the specific execution of a contract in Equity is a matter, not of 
absolute right in the party, but of sound discretion in the Court. Hence it 
requires a much less strength of base on the part of the defendant to re- 
sist a bill to perform a contract, than it does on the part of the plaintiff 
to maintain a bill to enforce a specific performance. An agreement, ^ to be 
entitled to be carried into specific performance, ought (as we have seen) 
to be certain, fair, and just in all its parts. Courts of Equity will not 
(^S^a*"^cij[ic performance in cases of fraud or r nista j^ ; or of hard and 

(tO 5 PcC. M. and 0. 88, and sec per Lord SI Ummit Bdgway i, Wharton^ 5. H. of L.G,285. 

' § 795 - 70 . 
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unconscionable bargains, or where the decree would produce injustice ; or 
where it would compel the party to an illeg al or immoral act ; or where 
it would be against public policy ; or where it would involve a breach of 
trust ; or where a perlorMnce has become impossible ; and, generally, not 
in any cases, where such a decree would be inequitable under all the cir- 
cumstances. 

But Courts of Equity do not stop here ; for they will let in the de- 
fendant to defend himself by evidence to resist a decree, where the plain- 
tiff would not always be permitted to establish his case by the like 
evidence. Thus, for instance, Courts of Equity will allow the defendant 
to show, that by fraud, acciden^, or mistake, the thing b ought is dif- 
ferent fro m what he intended^ or that material terms have been omitted in 
the written agreement ; or, that there has been a variation of it by parol ; 
or, that there has been a parol discharge of a written contract. The 
ground of this doctrine is that which has been already alluded to that 
Courts of Equity ought not to be active iu enforcing claims, which 
are not> under the actual circumstances, just as between the parties. ”(») 

§ 18i To entitle a parj;y to specific performance he must show 
that he has not been in default in performing his own part. Gross 
laches, or application for relief after long lapse of time unexplain- 
ed, will bar his relief. 

“Where” says Story 3^) “the terms of an agreement have not been 
strictly complied with, or are incapable of being strictly complied with 5 
still, i f there has not been gross negligence in the jiarty, and it is con- 
scientious that the agreement should be performed; and if compensation 
may be made for any injury occasioned by the non-compliance with the 
strict terms ;W in all such cases Courts of Equity will interfere, and de- 
cree a specific performance. Eor the doctrine of Courts of Equity is, not 
forfeiture, but compensation ; and nothing but such a decree will, in such 
^jiases, do entire justice between the parties. Indeed, in some cases Courts 
df Bquiiy will decree a specific execution, not according to the letter of 
the contract, if that will be unconscientious 5 but they will modify it, ao- 
^ cordingc to the ehange of oircumstanoes,” 

§ 19. Time is one of the most ordinary topics of consideration 
in these matters: viyikfttiim non dormienfibm leyes $u6mviunL . , 

loading case ia JIfroihm v. % Tudor and Wliite, 0» Xi. in 3%. p, Bat. 

rather a matter for discussion under the Law of Evidence. See my work on Bvidence, 

W % Jur. ^ 770 . 

(s) Thjs Leading case in Seim v. Skde, % T, and W. H. 0, F 4 877. 
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One of the most freqaent occasions, on which Courts of Eqaity are 
asked to decree a specific performance of contracts, writes “ is 

where the terms for the performance and completion of the contract have 
not, in point of time, been strictly complied with. Time is not generally 
deemed in Equity to be of the essence of the contract, unless the parties 
have expressly, so treated it, or it necessarily follows from the nature and 
circumstances of the contract. It is true, that Courts of Equity have re- 
gard to time, so far as it respects the good faith and diligence of the 
parties. But if circumstances of a reasonable nature have disabled the 
party from a strict compliance ; or if he comes, recenti facto, to ask for a 
specifi.'o performance ; the suit is treated with indulgence, and generally with 
favour by the Court. But then, in such cases, it should be clear that the 
remedies are mutual ; that there has been no change of circumstances af-, 
feeting the character or justice of the contract; that compensation for tliCj 
delay °can be fully and beneficially given ; that he, who asks a specific per- ' 
formance, is in a condition to perform his own part of the contract ; and 
that he has shown himself ready, desirous, prompt, and eager to perform 
the contract. 

“ But where there is a substantial defect in the estate sold, either in 
the title itself, or in the representation or description of the nature, cha- 
racter, situation, extent, or quality of it, which is unknown to the vendee, 
and in regard to which he is not put upon inquiry, there, a speoiflb 

performance will not be decreed against him. Upon the like ground, 

a party contracting for the entirety of an estate, will not be com- 

pelled to take an undivided aliquot part of it.” 

§ 20. Let us now turn to the case of the purchaser seeking 

a specific performance against the vendor. ■ Here again we cannot 

do better than follow Storyi'‘'i who writes thus 

“ But suits may also be brought by the purchaser for a ^ specific 
performance under similar circumstances, where the vendor is incapable 
of making a complete title to all the property sold ; or where there 
has been a substantial misdescription of it in important particulars ; or 
where the terms, as to the time and manner of execution, have not 
been punctually or reasonably complied with on the part of the vendor. 
In these, and the like cases, as it would be unjust to allow the ven- 
dor to take advantage of his own wrong, or default, or misdescrip- 

tion. Courts of Equity allow the purchaser an election to proceed with 
the purchase jproifan to, or to abandon it altogether. Ihe geueial rule. 


(«) E^., Jot. ^ 776-8. 


(«) E(i. lar. ? 779. 
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(for it is not universal) in aU such oases is, that the purchaser, if he 
chooses, is entitled to have the contract specifically performedi as • far 
as the vendor can perform it, and to have an abatement out of the 
purchase-money or compensation for -any deficiency in the title, quantity,, 
quality, description, or other mattm touching the estate. But if the 
purchaser should insist upon such a performance, the Court will grant 
the relief only upon his compliance with equitable terms.” 

§ 21. This subject will receive farther illustration from a re-con- 
sideration of the disquisitions on the subject of Accident, Mistake, 
I'raud, &c. 

§ 22- At Law only the parties between whom there is privity 
of contract are regarded. Put the case of A having contracted to 
sell his estate to B. A sells it to C with notice of the con- 
tract to B. Here as there is no privity of contract between B, 

and C, B could not enforce any right against C, but must sue 

A for damages. Equity however looks at this matter in a different 
light. It holds A a trustee for B ; and affects C with notice of 
the Trust, and it acts against tlmse claiming under an assign- 
ment, as well a3 the assignor* 

^ 83. Equity will not decree specific performance, unless there 

has been a valuable, or at least a mmtorious consideration, for the 
contract. 

It will not” writes Story cany into specific execution any merely 
nude pacts, or voluntary agreements, not founded upon some valuable or 
meritorious consideration ; nor between parties not sid juris^ or competent 
to cohtract, as infants, and femes covert^ nor (as we lave already seen) 
any agreements, which are against public policy, or are immoral, or will 
involve a breach^ of trust.” 

§ 24. ..With regard to ' Folmieer^^^^ a distinction is drawn be*- 
tween executory and executed contracts* 

*‘We have already had occasion to remark” writes Story *Hhat 
throughout the whole of the precechng discussion respecting Bills for speci- 
fiiC performance of contracts, it has ‘been constantly supposed U^at, 
traot was one founded upon a valuable^ or at least upon a merifotioaa 
in the contemplatiou of Law. In reapeot to vobntoy 
as arc not founded in a valuable isonsideraticm, we have 


W to- i 787. 


to.W a. 
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already had occasion to state, that Conrts of Ecpity do not interfere to 
enforce them, either as against the party himself, or as against other 
Yolunteers claiming under him. Thus, for example, if a party should enter 
into a voluntary agreement to transfer stock to another, or to give him a 
sum of money, or to convey to him certain real estate, Courts of Equity » 
would not assist in enforcing the agreement, either against the party enter- 
ing into the agreement, or against his personal representatives, for he 
is a mere volunteer. The same rule is applied to imperfect gifts, not 
testamentary, inter vivos^ to imperfect voluntary assignments of debts 
and other property, to voluntary executory trusts, and to voluntary de- 
fective conveyances. A few cases may serve to illustrate this doctrine. 
Thus, where a parent had assigned certain scrip to his daughter by a 
written assignment, which operated as an equitable assignment only, and 
not as a legal transfer, a Court of Equity refused to compel the donor 
or his executors to perfect the gift. So, where a lady, by a writing, 
assigned a bond of a third person to her niece, and delivered the bond 
to the latter, and then died, a Court of Equity refused to enforce th® 
assignment against the executor, or to decree payment of the money by 
the obligor to the niece. On the other hand, if the transfer, assignment, 
trust, or conveyance, is completed at Law, so that no further act remains 
to be done to give full effect to the title, there, Courts of Equity will 
enforce it throughout, although it is derived from a mere gift or other 
voluntary act of the party. Thus, for example, if there is a gift of 
stock, and a transfer is actually made thereof, it will be enforced against 
the donor and his representatives. So, if an assignment of a debt or 
other property is consummate, so as to pass the title, and no farther 
act is to be done by the donor, it will be enforced in Equity.” 

§ 25. Where there is some comparatively immaterial point which 
cannot be performed, Equity will nevertheless decree a specific 
performance as far as it is possible, and give pecuniary compenp- 
tion for that which the party cannot obtain. The leading case 
on this subject is that of Seto?i v. Slade, selected by Tudor and 
in their Leading Cases in Equity W and in Halsey v. Grant, ^f) 
liQiSi ISrsUne said, 

^'Equity docs not permit the forms of Law to be made instruments of 
injustice; and will interpose against parties attempting to avail themselves 
of the rigid rule of Law for unconscientious purposes. Where, therefore, 
advantage is taken of a circumstance, that does not admit a strict perfor- 
mance of the contract, if the failure is not substantial. Equity will inter- 


(e) S Tol p.^29. 
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320 defects; trifling—sxjbstantial. 

fere. If for instance, tlie contract is for a term of ninety-nine years in a 
farm, and it appears that the vendor has only ninety-eight or ninety-seven 
years he must be nonsuited in an action : but Equity will not so deal 
with him ; and if the other party can have the substantial benefit of his 
contract, that slight diiference being of no importance to him, Equity 
will interfere. Thus was introduced the principle of compensation, now so 
well established — a principle which I have no disposition to shake.*’ 

§ 26. Thus when a purchaser has contracted to buy a larger 
estate than the vendor really has to sell, Equity will decree per- 
formance by ordering a conveyance of such estate as the vendor has, 

and award compensation to the purchaser for that which he cannot 
have in specie. Thus in Mortloek v. BuUerJ'ff) Lord Bldon said - 

If a man having partial interests in an estate, chooses to enter into a 
, contract, representing it, and agreeing to sell it, as his own, it is not 
competent to him afterwards to say, though he has valuable interests, he 
has not the entirety, and tlierefore the purchaser shall not have the bene- 
fit of his contract. Tor the purpose of this jurisdiction, the person con- 
tracting under those circumstances is bound by the assertion in his con- 
tract, and if the vendee chooses to take as much as he can have, he has 

a right to that, and to an abatement, and the Court will not hear the 

objection by the vendor, that the purchaser cannot have the whole.” 

Though the vendor could not compel the purchaser to complete 
bis purchase under such circumstances, the purchaser has his elec- 
tion to take what he can get, plus compensation. 

§ 27, But where tliere is a suistantial difference, this doctrine 
does not obtain : as where a contract was for the sale of a lease 
of sixteen years and it turned out but six. 

§ 28, The jate case of Prothero v. Phelj^0i contains some im- 
portant remarks by Sir (?. Turner, L. J. upon this subject; which it 
may be well to quote. 

*‘The defendant had originally a right to proceed either at law for 
a breach of the agreement, or in this Court for a specific performance 
of it. He adopted the latter remedy, I think a plaintiff who has 
legal rights, and comes to this Court for its aid, is bound to put his 
legal rights under the control of the Court, and that that principle 
reaches the present case. The plaintiff, therefore, having sued the de- 
fendant for a specific performance, was bound, in my opinion, to sub- 


ig ) 10 Ves, 315. 


(/i) 3 Jur. n. s. 175. • 
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mit Iiis claim for damages to tlie judgment of this Court, and was 
not entitled to proceed at Law otherwise than by leave of this. Court. 
That it is competent to this Court to ascertain damages I feel no doubt. 
It is the constant course of the Court, in the case of vendor and 
purchaser, when a sufficient case is made for the purpose, to make an 
inquiry as to the deterioration of the estate ; and in so doing the Court 
is, in truth, giving damages to ' the purchaser for the loss sustained by 
the contract not liaviug been literally performed.’* 

§ 29. Courts of Equity will not interfere, unless it is clear that 
their order will be effectual. Thus an injunction will not be granted 
to restrain the making of a secret medicine ; for if it be secret, 
how can the Court tell whether its order has been infringed ? So 
when a contract is revocable ; for the party might revoke it after 
the order issued So with respect to the performance of contracts 
of rendering services of a confidential character ; for how can the 
compel confidence. Tlius in Johmn v. Shetoshury and Blrmhuj- 
ham Railway CompanyS^) Knight Bruce^ Lord J, said— 

We are asked to compel one person to employ against his will another 
as his confidential servant, for duties with respect to the due performance of 
which the utmost confidence is required. Let him be one of the best and 
most competent persons that ever lived, still if the two do not agree, 
and good people do not alvirays agree, enormous mischief may be done/* 

. . § SO. Neither will a Court interfere if it. can only perform a 
jthe contract, except perhaps where the dijOficulty arises from the 

faqlt of the defendant ; for that would be to^ .allow , a. man to takp 

a jutage of his ow a^^wro^g. Thus in. Nic/wlls v. HancocM^ the 
Court agreed to separate , the parts of an award which were capa- 
ble of specific performance from those which were not. It was 
%rmerly held that when the affirmative part of a contract could not 
be performed' by the Court, the negative should not be enforced 
by iiijiMction, Thus where an actor had agreed to aot^ /St a 
partichlair theatre, the Court would not restrain him frorf^^iilg 
at any other"- hut now the great case of Ikmte/ 
established the rule ' that the Court Uan ' so 

■ ■ ' (»•) iV»K.Jirry ‘ 

(j) 3Vo««-8.‘Sw. 174. o. Sm 

983. V, C. Stnart. ' ' 

Kh) 3 De. G. M. and’ G. 028. - ({) 7 Dc0. M. and 9. 300. 'OiOt and C. BOfc 
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SL Leonards enjoined tlie singer Johanna Wagner from singing else- 
where than at the theatre of her engagement.(") 

§ 31. Courts will not interfere where there has been a gross 
inadequacy of consideration. Mere inadequacy of consideration is 
not a ground of interference; for it is impossible to draw the line. 
The Eoman Law surmounted this difficulty by relieving when the 
consideration was less than half the value. The French Law fol- 
lows the Eoman, except that in cases of sales between coheirs, &c. 
a defect of one quarter is sufficient to set aside the transaction. 
Our Law lays down no rigid rule, but requires that the. defect of 
consideration must be so gross as to amount to fraud; to be a badge 
of fraud. . 

“ Unless the inadequacy of price** said Lord Eldon in one case,W 
" is such as shocks the conscience and amounts in itself to conclusive 
and decisive evidence of fraud in the transaction, it is not itself a 
sufficient ground for refusing a specific performance SiU v. Wilkins,"^ ip) 

And in Ahhott v. SmrderM) Where an estate was brought for 
£5000, the value of which was considered by the Vice-Chancellor 
Knight Brucoj to be £3,500; but this inadequacy of consider- 
ation was held, both by him and by Lord SL Leonards, to be 
.110 bar to specific performance,, which was accordingly decreed at 
the suit of the vendor. 

Where there is a total failure of consideration the contract will 
not be specifically performed. Thus where a contract for . sale of 
a life annuity was concluded in England- on the 28th February ; 
and the annuitant died in TTew South Wales on the 6th proximo, it 
was held to be no contract. See Strickland v. Turner and in Couturier 
V. Sastiei^) the House of Lords held that a contract for the 
sale of a floating cargo, which it turned out the Captain had sold 
on account of sea damage, could not be specifically performed. 

§ 32. Courts will not interfere where there is a want of mutpa^ 
lity in the contract ; that is to say,, that at the time it was enf^ei;- 
ed into, it could not have been enforced against parties.. .,!l^ll^ 
a,U; cannot sue, because he cannot be sued, for, speei$c^pg;il 9 ^^ 


{«) «ee Wpfiher y, JOilJm, % ^Tur. n. s. 43.S, 
(o) In 9 Yes. 
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fnance. Of cottfSe this objection does not ' apply to ' unilateral coU' 
tracts, as Tifhere an agreement is in the nature of an undertaking. 

§ 33. Illegality of the contract is of course a bar to the assis-- 
tance of the Court; for, ex dole male non oritur actio. 

§ 34. A contract which is ultra vires will not be enforced. The' 
most usual illustrations of this doctrine are to be found in Eail> 
way and other Corporation and Joint Stock Company cases, where 
their powers are generally defined by deed or charter. The great 
case of Tke Shrewshiiry and Birmingham Railway Company v. London 
and Northern Western Railway Company. is the Leading Case. 

§ 35. Where the contract is expressly beyond the powers con- 
fined by the deed or instrument, little difficulty can arise. 
It is a question of simple construction : but more difficulty arises 
in considering whether a conjiract is by implication a sires. Any 
contract which defeats the object of the Company clearly is so ; 
so again where the Corporation engages in business foreign to its 
objects. This was much considered in the Mast Anglian Rail- 
way Company v. The Mastem Counties Railway Company, 
where it was held that no action could be maintained on a 
covenant by the defendants to pay to the plaintiffs the costs 
incurred in applications to Parliament by the plaintiffs, at the 
instance of the defendants, for obtaining powers which the de- 

fendants considered it desifable for their interests that the plain- 
tiffs should ^possess. 

This case has been followed and recognized 6y others. In Mastern 
Railway Company v. Eawhes.^'^) But see the Mayor of Norwich of Nor- 
folk Railway Company.^”) 

.,§35, Cases may arise between Shareholders and Directors, or 
between the Company and third parties. In the latter case it will 
be no defence to the Company, ^ nnless such third parties had notice 
that the Directors were acting vires. Thus if a party iMpde 
sells land to a Eailway Company, he is not bound to Alit it 
it strictly required for the purposes of the BaS#ayi‘ % W. 

Mastern Coiintm Mailmay ComjsanyX^) Lo3^ iifetance 

(0 ® Hr of Lord’s Cases 1S6. (?>) 5 H. of L* Case 881. 

i^) Ur 0. % 775. ‘ ^ mr ; and'BI ; 397. / 
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of a Sbarehoider restrained tlie Company from applying its funds 
to the establishment of a steam communication betweeij. the South 
and the North of Europe, with a view to the increase of Traffic/' 

§ 37. Misrepresentation, fraud, mistake, are of course bars Jo 
specific performance ; as their effect .has been . considered under these 
respective heads, it is unnecessary to say more upon them here. 

§ 38. The inclination of the Court in modern times is to decree 
specific performance with com^enmtiony when particular parts are not 
capable of performance : and that seems an equitable mode of 
adjustment between the parties. Thus in TrotJiero v. IB/ielpsM 

A. having obtained a decree against B. for the specific per- 
formance of an agreement, brought an action at Law for the 
consequent damages which he alleged himself to have sustained 
by the destruction of Ms business ;• B. then filed a bill against 
A., asking that lie mights be restrained from proceeding at Law, 
io which the Court acceded, notwithstanding the argument that 
the Court could not give damages. That it is competent to 
this Court to ascertain damages, I feel no doubt,'' said 
Lord Jxxsiice Turner^ it is the' constant course of the Court 
in the case of vendor and purchaser, where a sufficient case is 
made for the purpose, to make an inquiry as to the deterio-, 
ration of the estate, and in so doing, the Court is, in truth, giv- 
ing damages to the purchaser for the loss sustained by the 
contract not having been literally performed/' 

§ 39. But this course will not be adopted when a material part 
of the thing contracted for is wanting. 

I 40. Compensation is fitting where there has been deteriora- 
tion since the contract, as for instance when a stone-quarry , has 
been quarried. 


is) $5 L. J. cit. m. 
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TRUSTS. 

Equity will never want a Trustee. 

Co. Litt. 290^ Butl : note (1) ib. Butl : note (1.) 

§ 1. Such is one of the fundamental axioms recognized in 
our Courts ; and therefore when there is no Tmstee actually 
named in an instrument which raises an equity in favour of one 
of the parties, a Court of Equity will interfere and constitute 
the one from whom the duty moves \ Trustee for the other. 
A common instance of this arises in English Courts in the case 
of property bequeathed to a feme covert for her sole and sepa- 
rate use, without the intervention of any Trustee to save it 
vesting at law in the husband. Here Equity will not let the 
trust fail, or the intention of the donor be defeated for want 
of a Trustee, but constitutes the husband a Trustee for the 
benefit of his wife. 

So in Rich v, Cockell.W Lord Eldon said : — 

“ It i3 perfectly settled that a husband may in this Court be a 
trustee for the separate estate of his wife.” 

§ 2. So if the settlor do appoint a trustee who declines to 
act, or fails, or becomes incapable. Equity will not let the trust 
fall through, but will follow the estate into whosoever’s hands 
it goes, (other than a bond fide purchaser, for valuable consi- 
deration, without notice) and attach the trust to it. The legal 
estate is indeed but the shadow, the trust is the substa^ce 
in such a case. So in the case of the A ttorney General v. 
Lady DowhmgA^) 

I take it,” said. Lord Chief Justice Wilmot^ to be a first and funda- 
mental principle in equity, that the trust follows the legal estate whereso- 
ever it goes, except it come into the hands of a purchaser for valuable 
consideration without notice. I never heard any distinction made, nor 
has any case been cited to prove, that a trust, fit and proper to be 


(a)-^ Ves ; 375. 
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executed against a trustee, should be suffered to fall to the ground, and 
remain unexecuted against an heir at law, where there was no trustee. 
The lapse of the legal estate never has the least influence upon the 
trusts to which it is subject. Trust estates do not depend upon the legal 
estate for an existence. A court of equity considers devises of trusts as 
distinct substantive devises, standing on their own basis, independent of 
the legal estate or of one another; and the legal estate is nothing but 
the shadow, which always follows the trust estate in the eye of a court 
of equity.” 

§ 3. To an English Lawyer the subject of Trusts is a most 
important one, and full of technical learning. I do not how- 
ever propose to enter upon any of those topics which may not 
have a practical bearing on the administration of justice in 
this country ; and I shall therefore confine my observations to 
a comparatively small area of this wide subject, and treat only 
of the more popular parts of the doctrine of Trusts. 

§ 4. It does not often happen perhaps in this country, that 
among Natives, Trusts are expressly created by the deeds of the 
parties ; and the separation of the legal and equitable estate is 
scarcely known. In Benamee transactions, no doubt, a Trust is 
created ; but to its use for moulding the devolution of property 
upon various contingencies as they arise, as in the case of mar- 
riage settlements, wills, and the like, the comparatively rude 
state of Native Society is a stranger. Little will according- 
ly be found in the reports of Indian cases on this topic. In 
Wills, the Executor is of course a trustee; and in the largest 
sense in: which the term is used, that of a confidence re- 
posed by one man in another, it will be found that all the 
business transactions of life are daily giving rise to trusts, 
which though not express, Equity will enforce : and there are 
many admirable canons with respect to the creation, duties, 
and liabilities of Trustees, laid down by the Court of Chan- 
cery, which may be well followed in every country where con- 
fidence is reposed in one citizen by another. Of course, a Trust 
arises from many of the relations of life without any words 
or writing; and it may be said generally that every one who 
undertakes a fiduciary burthen on behalf of another, is a Trus- 
tee for that other. As instances of Trustees in this country, 
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constituted by the relation of the parties, I would mention 
the Head of an undivided Hindu family, who is a Trustee 
for all the members ; and the manager of a religious endow- 
ment, whether Hindu or Mahomedan.{«) 

§ 5. '"A Trust, in the most enlarged sense in which that 

term is used in English Jurisprudence,” says Story, id) 

“ May be defined to be an equitable riglit, title, or interest, in pro- 
perty, real or personal, distinct frjin the legal ownership thereof. In 
other words, ■ the legal owner holds the direct and absolute dominion 
over the property in the view of the law, but the income, profits, or 
benefits thereof in his hands belong wholly, or in part, to others. 
The legal estate in the property is thus made subservient to certain 
uses, benefits, or charges, in favour of others ; and these uses, benefits, 
or charges constitute the trusts, which Courts of Equity will compel 
the legal owner, as trustee, to perforin iuJavour of the cestui que trust, 
or beneficiary.” 

§ 6. It is unnecessary to consider technically how Trusts 
sprang from Uses, and the jurisdiction which the Court of Chan- 
cery assumed upon the narrow construction put by the Com- 
mon Law Judges upon the Statutes of Uses. That is matter 
of historical research for the curiously disposed, so far as this 
country is concerned ; what is more to our purpose is, to trace 
the origin of the doctrine of Trust in the Roman Law : The 
Fideicommisswm was singularly enough instituted in Rome for 
the same purpose as that for which the Trust was originally 
introduced into England, that is, to evade the Law. In Rome, 


(c) That the managing member is a trustee for the whole of the family, is a principle 
which may be traced through the whole Hindu Law on that subject j and too familiar 
to require illustration. But see Anon. Case 28 of 1814i. 1 Madr. Dec. 118. Awhertos 
Dossv, Moheschunder Dutt (b Others, 1 Fulton, 380. Jiajah Baidycmmd Singfiv, 
Rudranand Singh, 5 S. D. A. Rep. 198. Qovindchund Sing v. Simpson, East's Notes 
of Cases. % Morletfs Dig, 193. Chowcaren 0. Q, Almond v. N'aice'nzee MooMtar, 
Madr. S. A. Dec. for 1849, p. 17. So the return to the head member, of jewels deposit- 
ed by other members, has been held a good defence to an action by them against 
the mortgagee; 13 of 1824^ 1 Mad. S. D. p. 482. 

That the Managers of religious endowments are Trustees, is only too well proved by 
the instances in which they have been brought up under the Breach of Trust Act 
XIII of 1859. As to the general powers of a Durmakhater. See Sp : App : 37 of 1848, 
Mad. S. R. for 1849, p. 37. 

(<i) Eq. Jar. § 964, 
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the object was to evade the numerous cases in which the Jus 
Civile refused to permit inheritance, especially the Voconian Law. 
In England our clerical Chancellors tx’ansplanted the Roman con- 
trivance to evade the Statutes of “ Mortmain,” 

The following passage, taken from Justinian, will explain 
this. 

“ In former times, all fideicommissa were ineffectual, because no one 
was compellable to execute the trust vested in him : for inheritances were 
transmitted to persons who could not validly be made heirs, by desiring 
others who were capable, to transfer the inheritance to them. These 
species of inheritances were called fideicommissa, because they were sjanc- 
tioned by no bond of law, but only rested upon the honour and conscience 
of those to whom the request was addressed. The Emperor Augustus, 
however, influenced by a desire to favour persons placed in certain situa- 
tions, or because a solemn at^'uration was directed to him by testators, 
or indignant at the gross breach of faith of which some persons were 
guilty, ordered the Consuls to interpose their authority in these matters. 
And as this was both just and popular, there soon arose a permanent 
jurisdiction in matters of trust, and that jurisdiction became so great a 
favourite, that a Proetor was appointed to decide upon matters of fideicom- 
missum, who was called Proetor Eideicommissarius.”(e) , 

§ 7. The following succinct account of the origin and pro- 
gress of the Roman Law is taken from Mr. Spence's work.(/) 

‘‘ During the latter years of the republic, with a view to evade the 
prohibitory laws as regarded successions and legacies, particularly the 
Yoconian law, which precluded the appointment of a female, even an 
only child, as heir, by any one included in the census, if; had become 
a practice to constitute by will, a qualified citizen as heir, that is, in 
our language, universal devisee and executor, with a request that he would 
restore the inheritance, or a portion of it, to some person who could 
not take it by direct appointment. 

“ Before the time of Augustus, the execution of such trusts was left 
to the honour of the person so selected. The solicitation of individuals, 
and some gross instances of breaches of the confidence reposed, induced 
Augustus to interfere. Eirst, he ordered the consuls to compel the per- 
formance of such trusts, or Eideicommissa, as they were termed ; and as 
this exercise of authority was supported by the popular voice, it settled 

(e) Instit. libk li. tit. xxiih II 1. (/) Eq. lurisp, 436. 
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into an established Jurisdiction. At length Augustus created a proetor 
at Home, to whom the jurisdiction over fidei-cominissa was especially 
committed, Claudius added two others, one was withdrawn by Titus, 
whom Nerva, as before mentioned, placed in the imperial Exchequer. 

“ In the provinces, the Proeses, from the time of Claudius, enforced 
the performance of trusts, as part of the extraordinary jurisdiction an- 
nexed to his office. 

“ Why Augustus and his successors did not exert their authority to pro- 
cure an alteration in the law, rather than to secure the means of its evasion, 
is a question on which we are left without any explanation from con- 
temporary or subsequent writers. The precedent has had a most material 
influence on our system of jurisprudence. 

“ The prmtor fidei-commissarius at Home, so long as the office was 

continued, and the proeses in the provinces, personally decided all 

questions as to this description of trust. The proeses was assisted by a 
certain number of experienced jurisconsults* as assessors, of whom men- 
tion has already been made. The proceedings were conducted in this, 
as in every case addressed to the extraordinary jurisdiction of the 

proeses, not by means of formuloe, which could not be adapted to 
such cases, but by libel, or by way of information, and without the 

formalities, either as regards the pleadings or the judgment which 
were pursued in Civil and Proetorian actions; and some rules were 
applied in enforcing fidei-coinmissa, which did not prevail as to similar 
matters cognizable in the ordinary course of law. 

“ The doctrine of trusts having been established in regard to wills, 
an attempt was made to introduce trusts in conveyances inter vivos, for 
the purpose of evading other provisions of the law. Thus a purchaser of 
land who desired to avoid serving those offices to which, as owner, he 
would be subjected, or escaping from other liabilities, had the land con- 
veyed in trust to some land-owner who already held office. To frustrate 
these attempts an imperial rescript was issued, which pronounced that the 
real owner should be liable to all burthens and duties attaching on the 
property ; and afterwards it was declared that such conveyances should 
operate as a forfeiture of the estate. Whether conveyances upon trust 
for legitimate purposes ever came into use does not appear. 

As regards testamentary fidei-commissa, in the time of IJero, Trebel- 
lius Maximus and L. A. Seneca being consuls, a senatus-consult was 
psssed which has ah*eady been noticed, by which it was enacted, that 
he to whom the inheritance was committed fidei-commissi causfl, should, 
as quasi heir, have and be liable to all the actions which were given 
by the Civil Law to and against an heir; but as there could be no 
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trust witliout the appomtment of an heir, the heir still retained his 
legal character and name. However, as in many cases no one could be 
induced to take a bare office without profit, Vespasian in order to induce 
the heir to accept the inheritance in trust, allowed him to retain to 
himself one-fourth of the inheritance beneficially, in respect of which, in 
Justinian’s time, he was liable, pro rata, to the obligations incident to 
the character of heir, unless ha restoi’ed the whole to the fidei-commis- 
sarins, or as we say cestui que trust, who in that case was liable to 
the whole of the burthens. Any specific estate or property might 
equally be given by way of fidei-commiss ; and an intestate might 
impose a fidei-commiss on his heir by legal succession. One great pur- 
pose to which this scheme of fidei-commissary gift was turned, was, 
as already noticed, the entailing of estates without the power of alienation, 
on children and on freedmen, and their descendants. 

“Originally the testator "could not command— he could only entreat j 
but after the validity of fidei-«ommissa was established, of course a tes- 
tator might by positive words impose on his heir, a trust in favour of 
the objects of his bounty ; some wills were made in that form, but in 
others the old precatory form was still adhered to; hence a question 
naturally arose, whether in the latter case, the' words should be con- 
sidered as imperative: Justinian settled this question, by ordaining that 
where the intention of the testator was clear, whether it were in direct 
or in precatory words, it should be equally effectual; and our law has 
conformed to this model. 

“ By the constitution of Justinian, where an estate had become vested in 
any one as heir, though there might be no evidence of any trust by 
writing or by witnesses, yet a person claiming to be a fidelcommis- 
sarius (that is cestui que trust,) might put the heir to his oath, and 
unless he denied that the testator had communicated to him any trust, 
he was held to a trustee.” 

§ 8. Three things are said to be indispensable to constitute 
a valid trust; first, sufidcient words to raise it; secondly, a 
definite subject; thirdly, a certain or ascertained object. (i/) It 
wm of course be understood that no valid Trust can be founded 
on any interest, the assignment of which is contrary to public 
policy, as for instance, an Ofiicer’s half pay, or a right to propei^ty 
depending on the issue of a suit then pending, &c. Hill on 
Tmstees 4. 

(g) Cruwys v. ColmaiXt 9 Ves. 322. 
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§ 9. No particular form of words is necessary. Words of 
direction, request, entreaty, recommendation, hope, are sufficient, 
provided they be imperative on the donee ; nor, except as we 
shall presently mention, need there be any writing when the 
Statute of Frauds does not apply. If however it is left 
entirely in the discretion of the party to apply or not to 
apply the gift to the designated purpose, no trust will be 
created : Hill on Trustees 26. See also Fox. v. FoxX^^) And it must 
be remembered that Judges now lean against construing words 
of recommendation as imperative, unless it be clear that they are 
intended to be used in a peremptory sense. Hill on Trustees 33.^ 

§ 10. The subject of the Trust must be definite ; so must its 
objects : therefore, when real and personal property were blended 
together, and the whole given to A, **^in full confidence that 
she would devise the whole estate* to such of the heirs of 
the Testator’s father as she might think best deserved a pre- 
ference,” the Court could not say who were entitled. So 

where a lady in her life time indorsed a promissory note of 

£2000, and sent it to another lady in a letter, whereby she 
gave it to the latter for her sole use and benefit, for the 
express purpose of enabling her to present to either branch 
of the testatrix’s family any portion of the principal, or in- 
terest thereon, as she might deem the most prudent; and in 
the event of her death, empowering her to dispose of the 

same by ^vill or deed to those, or either branch of her family 

(A) 27 Beav. 301. 

* Where the title to property is proved to vest in a party by a written instrument, 
the Sudr Court at Madras have refused to recognize any Trust in derogation of such 
document, unless such Trust be declared in writing. S. A. 122 of 1856, Mad. S. B, of 
1857, p- 14, and S. A. 58 of 1858, Mad. S. R. for 1858, p. 145. But I must submit with 
all deference to the Bench that this view of the law cannot be maintained. In the 
earlier suit there wei^ other circumstances which might support the judgment. In the 
later case the judgment proceeds on the express ground that according to Hindu law 
the effect of a written instrument cannot be varied but by documentary evidence. But 
it is conceived that a Trust may always bo shown in equity by parol evidence. Sir John, 
Peachey'e case, Sugd. Vend, and Pur. x>. 910. To hold otherwise would be to hold 
put a direct premium for fraud. So where according English law the Statute of’ 
Frauds requires a writing, and a contract has been allowed to rest in confidence and 
in parol communication, Equity will enforce it against the party who seeks to shelter 
himself behind the provisions of the Statute. See Ante. p. 35, and Lench v. Lenc^i 
Sugd. V. and P. p. 910. 
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she might consider most deserving thereof ; and stating, that 
the indorsement was made to enable her to have the sole 
use and power thereof ; it was held, that the letter created 
a trust, the objects of which were too indefinite to enable 
the Court to execute it ; and that therefore the £2000 form- 
ed a part of the donor’s personal estate.(0 

§ 11. The ordinary division of Trusts is into Exjpress and 
Implied, It is unnecessary for us to consider trusts as Executed 
and Executory and the doctrines flowing therefrom. The first class, 
Express^ is that which is created by the express words of the 
parties : the second, Implied, is that wherein the trust is deduc- 
ed by the Law jfrom the transaction, as matter of clear inten- 
tion, though not to be found in the words of the parties ; or 
which is engrafted upon the transaction by implication of Law, 
independent of any particular intention of the parties. Implied 
trusts are again divided into Constructive and Resulting Trusts. 

§ 12. It is superfluous to say more on the subject of ex- 
press trusts. Where their aim does not controvert the pubhc 
policy of the Law, Equity will see that they are strictly and 
substantially carried out. 

§ 13. ‘^Implied ti^sts,” says Story, U) 

“ may be divided into two general classes ; first, those which stand 
upon the presumed intention of the parties ; secondly, those whicli are 
independent of any such intention, and are forced upon the conscience 
of the party by operation of Law, as, for exmple, in cases of medi- 
tated fraud, imposition, notice of an adverse equity, and other cases of 
a similar nature.’^ 

§ 14. Thus where money is handed over by A to B, to 
be paid to C, there is an implied trust in favour of C even 
before he has given his assent ; and should C refuse, B will 
be impliedly a trustee for A, to whom by implication there 
13 a resulting trust of the money the moment the object for 
which it was delivered has failed. So where trusts in a will 
partially fall through, from their indefinite or illegal character ; or, 
after fiill execution leave a residue ; the Executor will hold such 
funds freed of the express trust, upon ^ implied resulting 

(i) Stubbs and Sargon, 2 Keen, p. 256. (j) Story, 1195. 
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trust in favour of the heirs, or personal representatives of the 
testator, as the case may be. So when a conveyance is made 
to a grantee without any consideration, and without any ex- 
press trust stated, there arises an implied remlting trust in 
favour of the grantor. So where a man buys land in the 
name of another, and pays the consideration money, the gran- 
tee holds upon an implied resulting trust for him who paid 
for the property. 

§ 15. But as this resulting trust arises only from a presumption 
of the purchaser’s intention, it may be rebutted by any cir- 
cumstances which raise a stronger counter presumption against 
such intention. The most ordinary case is that of a parent 
purchasing in the name of a child, when the same presump- 
tion does not arise as in the case of a conveyance taken in 
the name of a mere stranger ; but a* presumption arises, found- 
ed on the natural love and affection of the parent, and his 
moral obligation to provide for his offspring, that he intended 
the purchase to be for the advancement of the child. A very 
striking instance of a refutal of this last presumption of English 
law, arises in the case of a Hindu family, which being undivided, 
the presumption of a purchase made by a father in the name of one 
of his sons is, that it is a Benamee transaction, not for the 
benefit of such son, but for the whoh family ; and it is for 
the son asserting that he is beneficially entitled, to prove it. 
So in Oojpeehriat Gosain v. Owngapersaud Gosaini^) the Lord 
Justice Knight Bruce in delivering the judgment of the Privy 
Council said ; 

“ In this appeal two questions of importance arise, one of fact, mate- 
rial only to the particular parties to this litigation ; the other of law, 
interesting, not only to them, but to society at large among the na- 
tives of India, at least among the natives of Bengal The questions 
arise in this way : A wealthy native of the name of JRogoram Gomin, 
employed as a Banian, at Calcutta, and having also mercantile concerns 
of his own, made at different periods of his life purchases of immova- 
ble property in other names than his ownj, some of these purchases 
being made in the names of his sons, and some in the name of his 
son-in-law and of his brother. It is very much the habit in India, to 

{h) 6 Moore’s I A: p. 53. It should be homo in mind however, that this is a 
Bengal, not a Madras case. 
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make purchases in tlie names of otters, and from wtatever cause or 
causes the practise may have arisen, it has existed for a series of years, 
and these transactions are known as ‘ Benamee transactions they are 
noticed, at least, as early as the year 1778, in Air. Justice Hyde's 
notes, where, in a case that came before him in that year. Doe dam. 
TilhicJc Seal v. Qour Hurry Bay (Morton’s Bee. 249), the practice is 
thus mentioned : ‘ In mere personal demands, such as Bengal bonds, 
the Courts have upon consideration determined that the action may be 
brought in the name of the person whose name is on the instrument, 
though it should be proved that he had no real interest in it. And 
the Court has so far complied with the very general practice in this 
country of using the names of other persons in mere personal demands, 
that in many cases the Plaintiff had recovered on notes not in his own 
name, but in some other name, giving evidence that the transaction was 
really his ; such for instance, that the^ money lent was his, that he took 
the Bond in the name of another.’ Then he speaks thus in reference 
to real estate : but it cannot be allowed to be both ways ; in the case 
of a dispute of land, without directly contradicting those former deci- 
sions of the Court, 

“ In a much more recent case, which occurred in Sir Bdward Eyan's 
time, Malia Eanee Busnutt Comaree v. BuUohdeh and others, reported in 
Pidton, 383, which report Sir Edward By an informs us is substantially 
acem-ate, it k said, “ As far as the evidence goes, for there was no 
proof of the deed, the transaction is a simply henamee one, in the name 
of the complainant, but in truth for the benefit of Eajah Tez Chunder. 
It may be for religious purposes, but the question raised, whether the 
Court will recognise a henamee trusteeship, or a trust upon a trust 
does not arise. It being once established, then, that the transac- 
tion if ‘ henamee^ the circumstance of the receipts being in the name of 
the complainant, proves nothing, that being in accordance with henamee 
usages. The complainant, therefore, has no title to call for the ac- 
count, and the bill must be dismissed.” 

“ Other cases were mentioned in the course of the argument, which came 
before the Sudder and other Courts, to the same effect. The law upon 
this subject was recognised by the Judicial Committee, in 1843, 
in the case of Bliurm Bus Fandey v. Mussimat Shama Soondi'i Blhiah 
(3 Moore’s Tnd. App. Cases, 239) where Lord Campbell, in delivering 
the opinion of the Court, at page 240, says, * We have heard from 
fhe highest authority, from the authority of Sir Bdward Bust and Sir 
^ Bdward Eyan (whose most valuable assistance we have in^ this case, 
and it gives me a confidence that I should not otherwise have felt), 
that the mterion in these cases in India is to consider from what source 
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tlie money comes with which the purchase-money is paid. Here there 
has been no evidence given that the Appellant had any separate pro- 
perty, or that it was from his funds that any part of the purchase- 
money was paid ; therefore, I think, that so far on this part of the 
case no difficulty can be entertained, and that the whole of the pro- 
perty must be considered as joint property.” 

“It is clear, and their Lordships are confirmed by the opinion of 

Sir Bdward Ryan^ that the knowledge and assent of the person in whose 
name the purchase is made is immaterial: to repeat the language of 
Lord Campbell, the criterion is, the quarter from which the money 

comes, and in the gi’eater number of instances of bemmee purchases they 
are made in the names of persons ignorant at the time of their being 
so made. In the present instance there is no question but * that all 
the money was provided by Royovmn Gosabi ; that is indisputable. I 
do not allude now to whether the money 'Was the joint property of 
Rogoram Gosam and his brother. It is ojear it was not the money of 

the individual in whose name the pui'chase was effected. If then the 
person in whose name the purchase was effected had been a stranger in 

blood, or only a distant relative, no question could have arisen ; he 
would have been primd facie a trustee, and if he desired to contend 
that the pj’hnct facie character of the transaction was not its real cha- 
racter, the burthen would have rested on him; but the individual in 
whose name the present purchase was effected was the son, and at that 
time the only son, of the person who made the purchase, and whose 
money it was, and it has been contended that that circumstance changes 
the presumption, and that what would be the presumption in the case 
of a stranger does not exist between father and son ; that the presump- 
tion is advancement, and that, therefore, the burthen of proof is shift- 
ed. Now, on this, as far as their Lordships can learn, there is no 
authority in Indian law, no distinct case, or dlcimn, establishing or re- 
cognishing such a principle, or such a rule. It is clear that in the 
case of a stranger the presumption is in favour of its being a lenamee 
transaction, that is a trust ; but it is clear also that in this country, 
where the persons in whose name the purchase is made is one for 

whom the party making the purchase was under an obligation to pro- 

vide, the case is difierent; and it is said that that ought to be deem- 
ed the law of India also, not because it is the law of Mngland, but 
because it is founded on reason and the fitness of . things, if I may 
use the expression, or natural justice, that on such grounds it ought 
to be considered the law of India, Now, their Lordships are not sa- 
tisfied that this view of the rule is accurate, and that it is not one 

merely proprii juris. Probable as it may be, that a man may wish to 
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provide for his son to a certain extent, and though it may be his du- 
ty to do so, yet there are other considerations belonging to the subject ; 
among others, a man may object to making his child independent of 
him in his lifetime, placing him in such a position as to enable him 
to leave his father’s house and to die, leaving infant heirs, thus put- 
ting the property out of the control of the father. Various reasons 
may be urged against the abstract propriety of the English rule. It is 
merely one of positive law, and not required by any rule of natural 
justice to be incorporated in any system of laws, recognising a pur- 
chase by one man in the name of another, to be for the benefit of 
the real purchaser. Their Lordships, therefore, are not prepared to act 
against the general rule, even in the absence of peculiar circumstances ; 
but in India there is what would make it particularly objectionable, 
namely, the impropriety or immorality of making an unequal division 
of property among children. Tliis might be more striking where there 
were more sons than one ; but if the objection exists, it does not be- 
come less where there is only one son, for the father may have others, 
and in such a case the same objectionable consequence would follow as 
where several sons were in being. The note on this subject is clearly 

stated in TT, IL MacnagMen's ‘Principles of Hindu Law,’ which we 

learn from Sir Udward Rgan is cited as an authority in the Courts of 
Bengal. In the first volume, p. he says, ‘The most approved, con- 
clusion appears to be, that the inchoate right arising from birth, and 
the relinquishment by the occupant (whether effected by death or 
otherwise) conjointly create this right, the inchoate right which previ- 
ously existed becoming perfected by the removal of the obstacle, 

that is, by the death of the owner (natnral or civil), or his voluntary 
abandonment. In ancestral real property the right is always limited, 
and the sons, grandsons, and greatgrandsons of the occupant, suppos- 

ing them to be free from those defects, mental or corporal, which are held 
to defeat the right of inheritance, are declared to possess an interest in 
such property equal to that of the occupant himself ; so much so, that 
he las not at liberty to alienate it, except under special and urgent, 
circumstances, or to assign a larger share of it to one of his descend- 
ants than to another. With respect to personal property of every de- 
scription, whether ancestral or acquired, and with respect to real pro- 
perty acquired or recovered by the occupant, he is at liberty to make 
^ny alienation or distribution which he may think fit, subject only to 
.sph^tual responsibility. The property of the father being thus restricted 
in r^pect of ancestral real property, and Wills and Testaments being 
wholly unknown to' the Hindoo law, it follows, for the sake of Con- 
sistency, that they must be set. aside^ where they are at variance with 
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the law ; otherwise, a person would be competent to make a disposition 
to take effect after his death, to which he could not have given effect 
during his lifetime. A Will is nothing more or less than the legal decla- 
ration of a man’s intentions, which he wills to be performed after his 
death ; but willing to do that which the law has prohibited, cannot be 
held to be a legal declaration of a man’s intentions. There may be a 
gift in contemplation of death, but a Will in the sense in which it is 
understood in the English law, is wholly unknown to, the Hindoo sys- 
tem ; and such gift can only be held valid under the same circumstan- 
ces as those under which an ordinary gift would be considered valid. What 
may be done inter vmB may not be done by Will, Of this descrip- 
tion is the unequal distribution of ancestral real property. There are certain 
acts prohibited by the law, which, however, if carried into effect, can- 
not, according to the law of Bengal be set aside, and which, though 
immoral, and (in one sense of the word) illegal, cannot be held to be 
invalid. For instance, a father, though declared to have absolute power 
over property acquired by himself, is prohibited from making an un- 
equal distribution of such property among his sons, by preferring one 
or excluding another, without sufficient cause. This has been declared 
in the Bdgabliaga to be a precept not a positive law ; and it is there- 
in laid down, that a gift or transfer under such circumstances is not 
null ; for a fact cannot be altered by a hundred texts. There is noth- 
ing inconsistent in this, as the doctrine is rather confinnatory of the 
text, which declares the absolute nature of the fiither’s power over such 
property ; but it has been held to extend to the legalising of an un- 
equal distribution of ancestral real property, and thereby interpreted in 
direct opposition to a positive law, which declares the ownership of the 
father and son to be equal with respect to this description of proper- 
ty. But it cannot legitimately bear such a construction. It cannot be 
held to nullify an existing law, though it may be construed as declar- 
ing a precept inoperative with reference to the power expressly confer- 
red by the law, or, in other words, to signify that an act may be le- 
gally right though morally objectionable.’ ” 

“ It is their Lordship^s opinion, therefore, that notwithstanding 
the Eespondent was the only son of Bogoram Qosain when the pur- 
chase was made, the objection in point of morality and of religion was 
a circumstance of conduct so strong, according to Hindoo principles, 
that it is not lightly to be assumed j it forms an objection against 
importing into the Hindoo law that rule of positive law which exists 
in Bngland, I have omitted to observe that henamee purchases in the 
names of children, without any intention of advancement, are frequent’ 
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in India ; that is recognised in many cases, and, among others, in that 
of Amaj'^e Teioaree v. Ral Rnghoo Bm SuJiai (3 Ben. Sad. Dew. Hep. 
366), where may be found this statement: 'The present case does not 
appear to be at all of a nature with those henamee transactions which 
are prohibited by the Regulations, as SJieo Bahai, in making the pur- 
chase in the name of his eldest son, acted only in conformity to the 
general usage and custom of the country, against which the prohibitory 
enactment was never intended to apply.’ ” 

"Their Lordships are, therefore, satisfied, that acwrding to the law 
by which this case must be governed, the presumption in favour of its 
being a benamee transaction is dijfferent from that which would have 
existed by the law of EnglmdJ^ 

§ 16. “ The same doctrine” (of implied trust) writes StoryV) 

"applies to the case of securities taken in the name of a child. 
The presumption is, that it js intended as an advancement, unless the 
contrary is established in evidence. And the like presumption exists in 
the case of a purchase of a husband in the name of his wife, and of 
-purities ta^ken in her name. Indeed the presumption is stronger in the 
of a ,,wife than of a child ; for she cannot at LaW be the trusty 
of her husband. The same rule applies to the case of a joint purchase 
bj the husband in the name of himself, his wife, and his dai^hters ; 
and it will be presumed an advancement and provision for the wife ani 
his daughter ; and the husband and wife will be held to take one moiety 
by entireties, and the daughter to take the other moiety.” 

§ 17. In the cases of joint purchases made by two per- 
sons, writes 8toTy[T^) 

" who advance and pay the purchase-money in equal proportions, and 
take a conveyance to them and their heirs, it constitutes a jdint-tenahey, 
a purchase by them jointly of the chance of survivorship, and 
of eburse the survivor will take the whole estate. This is the rule at 
law ; and it prevails also in Equity under the same circumstances, fbr> ' 
unless there are controlling circumstances. Equity follows the law. But 
WhereveV such circumstances occur. Courts of Equity will lay hoM 
^^ehi to prevent a survivorship, and create a trust, for joint-tem^^^“ ‘ 
;^^Qt favoured in Equity.^ „ , 
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Tims, if a joint purchase is made in the name of one of the 
purchasers, and the other pays or secures his share of the purchase- 
money, he will be entitled to his share as a resulting trust. So, if two 
persons advance a sum of money by way of mortgage, and take a 
mortgage to them jointly, and one of them dies, the survivor shall 
not have the whole money due on the mortgage ; but the re- 
presentative of the deceased party shall have his proportion, as a trust ; 
for the nature of the transaction^ as a loan of money, repels the pre- 
sumption of an intention to hold the mortgage as a joint* tenancy. So, 
if two persons jointly purchase an estate, and pay unequal proportion 
of the purchase money, and take the conveyance in their joint names, 
in case of the death of either of them there will be no survivorship ; 
for the very circumstance that they have paid the money in unequal pro- 
poi-tions excludes any presumption that they intended to bargain for the 
chance of survivorship. They are therefore deemed to purchase as in 
the nature of partners, and to intend to hold the estate in proportions 
to the sums which each has advanced.” 


§ 18. Many other cases are stated in the books in which 
the Law raises an implied trust : they are not likely to occur 
in practice in this country ; and it will only he necessary here 
to remind the reader of those numerous cases of constructive or 
actual jfraud, already considered, of overreaching imposition, mis- 
take, and the like, in which Equity will not permit the guilty 
party to benefit by his own cunning or misconduct ; hut wffl 
him an implied trust in favour of the party rig 
the property which such fraud, &c. affects.^ 

§ 19. As a Trust is a relation of confidence, and a gratui- 
tous office generally speaking, no man can be compelled to 

^eotiut in the bank it was held that the stock was not necmarily to be held in 
as held in joint-tenancy, but that the origin of the money and the acts aftd 
intentws of the parties might be looked at, and a conclusion in favour of a 
in common drawn from the circumstances. The circumstances” said F* 0. 

* ‘ here are ; fir^, %e source from which the purchase money was 

real estate hdd m cotn^m Secondly, when they come to execute ^ ' 

declared themselves 'entitled as tenants in common. The 

strongest of all viz., that the Udy 

. only speaks of her share of 'the|>irdperty and of her 

^ sister charged with her debts ; but further the death of 

1;)oth, certain payments are to 'he Those thr^, 

;; Circumstances concurring have a them separately might, 

have had.” ^ ■— ■- . i- 

' jxm 
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become a trustee at the nomination of another ; he should in 
prudence formally disclaim, but his disclaimer may be gathered 
from his acts. 

§ 20. If he accepts, he may either do so by express for- 
mal declaration, or by proceeding to act in the trust : a man 
may make himself a Trustee de son tort by acting as a Trustee, 
when he has not been appointed. Where he has accepted, 
he cannot capriciously throw up his trust at any moment 
that it may suit his interest or convenience. An instance 
of this will be found in the case of Syed Earned v. Kera- 
hoose, quoted in my work on Evidence. 

§ 21. The following are the properties of the office of a 
Trustee. 1. A Trustee ‘ having once accepted, cannot afterwards 
capriciously renounce his Trust. 2. He cannot delegate it. 3. In 
the case of co-trustees, the office must be exercised by all the 
trustees jointly. 4. On the death of one trustee, the trust will 
survive. 6. One trustee (acting bon§, fide) shall not be liable 
for the acts of his co-trustee. 6. A trustee shall derive no 
emolument from the office. 

§ 22. A Trustee after acting, cannot renounce at his own 
option. He may be discharged by a Court of Equity, or by 
virtue of an express provision for the appointment of new 
trustees in the deed, or will ; or by the universal consent of 
the parties interested in the estate. So in Doyle v. Blake ip) 
Lord Bedesdale said : — 

‘"Executors must either wholly renounce, or if they act to a certain 
extent as executors, and take upon them that character, they can be dis- 
charged only by administering the effects themselves, or by putting the 
administration into the hands of a Court of Equity.” 

§ 23. But advantage cannot be taken of a power of new 
appointment for the purpose of fraud ; and therefore if a trus- 
tee will not countenance, or participate in, a breach of trust 
himself, as when the wife is importunate that her husband 
should be accommodated out of the trust funds of her mar- 
riage settlement, but is nevertheless willing to retire, in order 
thai/t some one less scrupulous than himself may be appointed, 

io) 2Sch, ALef. 331. 
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he will not thereby escape his responsibility. The maxim qui 
facit per aliwm fadt per se applies. So in Pearse v. Pearseifl) 
where a retiring trustee, in the expectation that a new trustee 
would be appointed, but such appointment was never made, 
executed a transfer, of the trust funds into the name of the 
new trustee, who allowed a breach of trust to be committed, 
it was held that the retiring trustee was liable for the breach 
of trust. 

§ 24. A Trustee cannot delegate his office, without express 
authority so to do in the Trust Deed ; for the privity 
between hhn and the author of the Trust is one of confi- 
dence ; and delegatus non potest delegare. Therefore, if he trusts 
the execution of his duty to a stranger, or his attorney, 
he win be liable personally for any loss that may happen. 

So in Kilhee v. Sneyd.i^') when it was urged that the Exe- 
cutor was liable for the default of his servant, Sir A. Hart 
said : — 

“ That is the rule. It is hard occasionally, where the executor has 
acted with good faith ; hut it is established, and it is beneficial in gene- 
ral. The rule, however, is governed by circumstances; and if a [testa- 
tor points out an agent to be employed by the executor, I think if such 
employee received a sum of money, and immediately made default, the 
executor would clear himself by showing that the testator designated the 
person, and that he could not by the exercise of reasonable diligence 
recover the money. But the excuse of reasonable diligence is still re- 
quired. The effect of a recommendation is to discharge executors to the 
extent of selecting, but still the person recommended is the agent of the 
executors, and they are bound to use diligence in looking after him : 
the question then becomes one of wilful default, not concluding the exe- 
cutor by the mere fact of loss arising from such employee : nor does the 
diligence which is required demand that he should institute a suit against 
the agent, but only that he should have been vigilant, and have called 
upon him to account : he may be able to show some discreet and reason- 
able ground for not having sued him.” 

§ 25. This rule does not apply to the employment of an 
Agent for carrying out mere ministerial acts when the Trustee 
retains the supervision and qontrol over the person so employ- 

(r) 2. MoU. 199. 

44 
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ed. Hill on Trustees 560. And on this principle and to this 
qualified extent the Trustee may delegate when there is a 
necessity for so doing cessante ratione cessat lex, 

"‘There are” said Lord Hardwick in Ex parte BelchierS^) 
two sorts of necessity ; first, legal necessity ; and, secondly, moral 
necessity. As to the first, a distinction prevails. Where two executors 
join in giving a discharge for money, and one of them receives it, they 
are both answerable for it ; because there is no necessity for both to 
join in the discharge, the receipt of either being sufficient ; but if trus- 
tees join in giving a discharge, and one only receives, the other is not 
answerable, because his joining in the dischai*ge was necessary. Moral ne- 
cessity is from the usage of mankind; if the trustee acts as prudently 
for the trust as he would have done for himself, and according to 
the usage of business ; as if a trustee appoint rent to be paid to a 
banker at that time in credit, but who afterwards breaks, the trustee 
is not answerable : so in the r. employment of stewards and agents ; for 
none of these cases are on account of necessity, but because the persons 
acted in the usual method of business.” And Lord Loughborough, 
writes Mr. Lewin^^) in very similar terms observed, If the busi- 
ness was transacted in the ordinary manner, unless there were some 
circumstance to create suspicion, surely the allowance is fair.” “ Neces- 
sity” said Lord Cottenham, “ which includes the regular course of busi- 
ness, will exonerate,” And Lord Hedesdalehi the same spirit observed : 
“ An executor living in London is to pay debts in Suffolk, and remits 
money to his co-executor to pay those debts : he is considei'ed to do 
this of necessity : he could not transact business without trusting some 
person, and it would be impossible for him to discharge his duty, if 
he is made responsible where he remitted money to a person to 
whom he would himself have given credit, and would in his own busi- 
ness have remitted money in the same way. It would be the same 
were one executor in India and another in England, the assets being 
in India but to be applied in England : there the co-executor is ap- 
pointed for the purpose of carrying on such transaction, and the exe- 
cutor is not responsible : for he must remit to somebody, and he can- 
not be wrong if he remits to the person in whom the testator himself 
reposed confidence.” 

The judgment of Lord Cottenham referred to by Mx, Lewin 
fe $n the ca;se of Clough v. BondM) and sums up in luminous 
terMS the whole law in this part of the subject. It is worthy 

On Trusts, p. 331. (zt) $ M. and 0. R. 406-7. 
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of all consideration at the hands of parties taking upon them- 
selves fiduceary responsibilities. 

It win be found/’ says His Lordship, “ to be tbe result of all the 
best authorities upon the subject, that, although a personal representative, 
acting strictly within the line of his duty, and exercising reasonable care 
and diligence, will not be responsible for the failure or depreciation of the fund 
in which any pai*t of the estate may be invested, or for the insolvency 
or misconduct of any person who may have possessed it, yet, if that 
line of duty be not stiictly pursued, and any part of the property be 
invested by such personal representative in funds or upon securities not 
authorised, or be put within the control of persons who ought not to 
be intrusted with it, and a loss be thereby eventually sustained, such 
personal representative will be liable to make it good, however unex- 
pected the result, however little likely to arise from the course adopt- 
ed, and however free such conduct may have been from any improper 
motive. Thus, if he omit to sell property when it ought to be sold, 
and it be afterwards lost without any fault of his, he is liable; 
TJdllips V. Phillips; or if he leave money due upon personal security, 
which, though good at the time, afterwards fails; Powell v. Evans, 
Tebhs V. Carpenter. And the case is stronger if he be himself the au- 
thor of the improper investment, as upon personal security, or an un- 
authorised fund. Thus, he is not liable, upon a proper investment in 
the 3 per cents,, for loss occasioned by the fluctuations of that fund ; 
Peat V. Crane ; but he is for the fluctuations of any unauthorised fund ; 
Hancom y. Allen, Bowe v. Earl of Dartmouth. So, when the loss arises 
from the dishon<*sty or failure of any one to whom 'the possession of 
part of the estate has been entrusted. Necessity, which includes the 
regular course of buaiuess in administering the property, will, in equity, 
exonerate the personal representative. But if, without such necessity, he 
be instrumental in giving to the person failing possession of any part 
of the property, he will be liable, although the person possessing it be 
a co-executor or co-administrator; Longford v. Gascoyne, Lord SMphrook 
v. Lord PLincUnibrooh, Underwood v. Stevens. 

It win be seen therefore that though he cannot delegate 
his entire trust by abdicating his functions, he may employ all 
proper agents, as bailiffs, collectors, and the like; for this is 
implied in his authority. QuaThdo mandatur aliquid, mandatw 
et omne per quod pervenitur ad ilVud. Again ; Omme rmjus 
continet in se minus. And; Cui Ucet quod rrnjus, non dehet 
quod minus est, non lioere. 
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§ 26. Where the Trust is vested in co-trustees, they all form 
one collective officer, and all must join in the execu- 
tion of the duties of the office, unless the trust Instrument 
contains express ' directions for the administration of the trust 
according to the decision of the majority of the Trustees. Hill 
on Trustees 298. There is an exception moreover in the case 
of trustees of a public character, as in cases of charitable and 
public trusts, where the majority will bind the minority. Perry 
V. Slii'pway and every executor and administrator has a 
full controul over the personal estate, independent of his co- 
executors and administrators, nevertheless it is the duty of each 
to watch over : and if necessary, to correct the conduct of the other. 
Steles V. Qreyi.'^) : and if a co-trustee or co-executor enables a 
person to receive money, and he pays it to the co-executor 
who misapplies it, the ca-executor who enabled the party so 
to receive and pay over the funds, will be liable ; GoivelL v. 
OatcombeM) 

§ 27. A bare authority committed to several persons is de- 
termined by the death of one ; but if coupled with an interest,, 
it survives. Therefore the office of Trustee survives ; otherwise 
the more precaution a man took to secure the execution of 
the trust by increasing the number of the trustees, the more 
he would increase the risk of defecating his own intentions. 

§ 28. One trustee, in the absence of fraud, is not liable for 
the acts or defaults of his co-trustee, whether there be a proviso 
to that effect or not in the original instrument. The leading 
case upon this is the old one of Townley v. SherborneAy) 

There, “ A, B, C and D were trustees of some leasehold pre- 
mises. A and B collected the rents during the fii*st year and a 
half and signed acquittances ; but from that period the rents were uniformly 
received by an assign of C. The liability of A and B during the first year 
and a half was undisputed, but the question was raised whether they were 
not also chargeable with the rents which had accrued subsequently, but 
had never come to their hands ?” “ The Lord Keeper Coventry” (says 
the reporter) considered the case to be of great consequence, and thought 
not to determine the same suddenly, but to advise thereof, and desired 

r («#) 5 Jut. n. 8. 535 andqpl5. (cc) 2*7 Beav. 568. 

(w) 19 Law L ch, 185. (y) Bridgman, p. 85. 
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tlie Lords tlie Judges Assistant to take fhe same into their serious con- 
sideration, whereby some course might be settled that parties trustees might 
not be too much punished, that it should dishearten men to take any trust, 
which would be inconvenient on the one side, nor that too much liberty 
should be given to parties trustees, lest they should be emboldened to break 
the trust imposed on them, and so be as much prejudical on their side. 
And the Lord Keeper and the Lords the Judges Assistant afterwards con- 
ferring together, and upon mature deliberation conceiving the Case to be of 
great importance, his Lordship was pleased to call unto him also Mr. Justice 
Qfooh Mr. Justice Barclnjy and Mr. Justice Craioleijy for their assistance 
also in the same, and appointed precedents to be looked over as well 
in the Court of Chancery as in other Courts, if any could be found 
touching the points in question ; whereupon several precedents were 
produced before them, some in the Court of Chancery and some in the 

Court of Wards, where parties trustees were 'chargeable only according 

to their several and respective receipts, an(J not one to answer for the 

other, but no precedent to the contrary was produced to them. Where- 

upon his Lordship, after long and mature deliberation on the Case, and 
serious advice with all the said Judges, did this day in open Court 
declare the resolution of his Lordship and the said Judges— That where 
lands or leases were conveyed' to two or more upon trust, and one of them 
receives all or the most part of the profits, and after dyeth or decayeth 
in his estate, his co-trustee shall not be charged or be compelled in 

the Court of Chancery to answer for the receipts of him so dying or 

decayed, unless some practice, fraud or evil dealing appear to have been 

in them to prejudice the trust; for, they being by law may receive 

either all or as much of the profits as he can come by. And it being 
the case of most men in those days that their personal estate do not 
suffice to pay their debts, prefer their children, and perform their wills, 
they are enforced to trust their friends with some part of their real es- 
tate to make up the same, either by the sale or the preception of the 
profits thereof; and if such of their friends who carry themselves with- 
out fraud should be chargeable out of their own estate for the faults 
and deficiencies of their co-trustees who were not nominated by them, 
^few men would undertake any such trust. And if two executors be, 
and one of them wastes all or any part of the estate, the devastavit 
shall by law charge him only, and not the oo-execiitor, and in that case 
<BquUas ^([uitur legerriy there being many precedents resolved in Chan- 
cery, that one executor shall not answer nor be chargeable for the act 
or default of his companion. And it is no breach of trust to permit one 
of the trustees to receive all or the most part of the profits, it falling 
out many times that some of the trustees live far from the lands and 
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are put in tmst out of other respects than to be troubled with the 
i-eceipt of the profits. And albeit, in all presumption, this case liad 
often happened, yet no precedent had been produced to his Lordship or 
the Judges, that in any such case the co-trustee had been charged for 
the act or default of his companion; and therefore it was to be presumed 
that the current and clear opinion had gone that he was not to be charged, it 
having not till of late been brought into question in a case that by 
all likelihood had often happened. But his Lordship and the said Judges 
did resolve, that, if upon the proof or circumstances the Court 

should be satisfied that there had been any dohiB or malus^ or any 

evil practice, fraud, or ill intent in him that permitted his companion 

to receive 'the whole profits, he should be charged though he received 
nothing.’ ” 

§ 29. A Trustee who signs a receipt for mere conformity’s 
sake shall not be answerable for the misapplication of the 

fund by the trustee who receives, provided such receipt by one 
is justified by the circumstances. So in Fryer v. Martmdcde,{z) 
where the Testator gave leasehold property to three trustees 
for sale, and to hold the produce as part of his residuary es- 
tate, and appointed the same three trustees his executors. After 
his decease the three trustees sold the trust premises in their 
character of tinistees, and all joined in the execution of the 
conveyance and of the receipt for the purchase money. The 
whole of the purchase money was in fact received by one of 
the trustees, who was a solicitor, and acted in that capacity 
to the trust, and who had died insolvent. P was the sur- 
vivor of the three trustees. The plaintiff M was a legatee of 
300L, which was by the will directed to he separately invest- 
ed and paid to M by the trustees at twenty-one. Sir F. P, 
Wood, V. C. said 

Looldug to the recent cases, I cannot help seeing, that, even in the 
case of executors, the old rule has been a good deal modified ; and that 
the bare circumstance of an executor joining in a sale vdll not preclude 
Mm from showing that he did so for the sake of conformity ; although 
.,he has a stronger case to make out than trustees, who will, in the 
i^bsence of other circumstances, he taken to have joined out of confor- 
mity, and the onus of proving the contrary is thrown on the person 
seeking to charge such a. trustee. In the case where three trustees join, 

(?) 2i Jut. 485. 
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if it can be shown that one alone received the money, it is at once 
clear that the others could only have joined for conformity’s sake. 
There is no longer any case of possession of trust funds by that tms- 
t^e. It is true, that if he leaves the money too long in the hands of 
a single trustee, then another head of equity arises, viz. laches, and 
neglect of his duty in providing for the safe custody of the fund. In 
this case it is found by the chief clerk’s certificate^ that the premises 
were given to the three as trustees upon trust to sell ; that the three 
did contract to sell and sold as trustees. Then it is alleged (but 
it does not appear on the certificate) that one alone of the tmstees, 
acting as the solicitor of the trust, was allowed to receive the fund. 
That would clearly be perfectly regular ; and as to charging Picquot for 
wilful default, no such case is alleged in the pleadings. I must, there- 
fore, hold him not liable.” 

§ 30. But he must not let the fund lie in the hands of 
the receiving trustee. In Brice v. StokesS^) the leading case 
on this subject, Mooring and Fielder, two trustees with a 
power of sale, conveyed the estate in 1784 to a purchaser, 
and both signed the receipt, but Fielder alone actually received. 
In 1794 Fielder died insolvent without having accounted for 
the money paid to him, and it was proved in evidence that 
Mooring was conusant of the misemployment of the fund, though 
he took no active measures for recovering it out of Fielder'g 
hands. Lord Eldon said : — 

Though a trustee is safe if he does no more than authorise the re"[ 
ceipt and retainer of the money so for as the act is within the due 
execution of the trust, yet if it is proved that a trustee, under a duty 
to • see his co-trustee shall not retain the money beyond the time dui*- 
ing which the transaction requhes retainer, admits that, with his know- 
ledge, and therefore with his consent, the co-trustee has not laid it out 
according to the trust, but has kept it or lent it in opposition to the 
trust, and the other trustee permits that for ten years together, the 
question then turns upon this, not whether the receipt of the money 
was right, but whether the use of it subsequent to that receipt was right, 
after the knowledge of the trustee that it had got into a course of abuse. 
As soon as a trustee is fixed with knowledge that his co-truatee is mis- 
applying the money, a duty is imposed upon him to bring it back into 
the joint custody of those who ought to take better care of it,” 

Mooring wa,s made answerable. 


(a)ll Ves. 319. 
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§ 31. If one trustee have notice of a breach of trust by 
his co-trustee and conceal it, or do not take active steps to 
protect the interest of his cestvbi qui trust, he will be him- 
self responsible. Where a breach of trust is threatened, he 
must prevent it, if necessary, by injunction ; where it- has been 
already committed, he must take all necessary and prudent 
steps, even by a suit if expedient, to procure the restoration 
of the trust fund to its original condition. 

§ 32. A Trustee is entitled to no emolument or remune- 
ration ; for the office is not only fiduciary, but gratuitous. The 
Leading case is that of Pett v. Robinson which will be found 
in Tudor and White's L. C. vol. 2, p. 206. We have already 
considered the rule that persons in a fiduciary character shall 
not purchase from, or make a profit by, their relation. (2») 

Thus an Executor shall receive no compensation though he 
may have carried on a business by the directions of his testator : 
nor for carrying on the business of his deceased partner : nor 
shall he make a profit out of his trust by his own professional 
business : as in the case of an Attorney. The Chairman or a 
Director of a Company cannot derive profit beyond his salary. 
A mortgagee is a trustee for the mortgagor : and on sale shall 
recover nothing beyond the principal and interest of his debt, 
A trustee ought not to be appointed a receiver with a salary 
or commission, for he thus makes a profit out of the estate. 
So in Keralcoose v. Serle,(<^) the order of the Supreme Court 
empowering the Eegistrar to act as next friend in infant suits 
was disallowed, because of the possibility of his making money 
by his fees out of such suit. 

§ 33. A trustee may expressly contract with the author of 
the trust for compensation, but the Court will watch such a 
bargain with jealousy. 

§ 34. But a trustee is entitled to be reimbursed his ex- 
penses out of pocket, and therefore where an attorney is trustee, 


(6) Bee Ante, p. 238 ; and See Bentley v. Craven ; 18 Bear. p. 75. A trustee cannot 
purchase the Trust property, (c) 4 Moores P. 0. C. 459, 




TRUSTEE KEEPING, USING, PROFITING BY FUND. 349 

although he cannot charge for his time, trouble, or attendance,* 
he may for his actual disbursements, 

§ 85. When a Trustee makes profits with the Trust funds, the 
profit belongs to the cestui qui trust So in Sugden v. Groslandi^) 
where a testator appointed two trustees and executors of his 
will, but by a codicil he excluded them and appointed two 
other persons. One of these retired in consideration of £75, 
paid to him by one of the excluded trustees, and executed a 
deed appointing the excluded trustee to act as trustee in his 
room. The Court directed the new trustee to be removed, and 
the deed to be cancelled ; declared the conveyance to be void ; 
and directed the £75^ to form part of the assets. The Court 
also held that profit derived by a trustee, either from the trust 
property or from his ofiice of trustee, belongs to the cestui qui 
trust 

And the cestui qui trust may elect to have the profits in- 
stead of interest. The leading case of Docker v. Somer has al- 
ready been considered. (/) 

§ 36. Where a trustee keeps in his own hands funds which 
he ought to have invested, though he makes no profit, he will 
be liable to be charged interest. There is a great difference 
between negligence and corruption. In England special facts 
are required to charge, in such a case, more than 4 per cent. 
Here, where the rates of interest are so much higher, a Court 
might probably feel itself justified in awarding a far higher 
rate according to circumstances. 

§ 37. And if he uses the trust fund he maj be liable to be 
charged compound interest. So in Townsend v. Townsend, 
where by indenture, dated the 1st January, 1839, being articles 
of partnership, it was provided that the capital of the partners 


{d) Those who wish to pursue this subject farther a^e referred to Crad^ 
dock V, Piper, 14 Jur, p. 97. Lincoln v, Windjsor, 1 5th, Jur, 765. Articles in the 
2nd part of 15th Jur. p. 362, and of the 2nd part of Jurist for the year 1852 
p. 242. 2nd part of /arisi for the year 1857, p. 509, and See Lord'^. Whightwick, 
23. L. J. Ch. p. 235. 

{e) 3. Sm. & G. 192. (/) See Ante p. 284, (g) 3. Jur. n. s, p. 506. 
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should not be ■withdrawn until the expiration of seven years 
from that date, and in case of the death of one of the part- 
ners -within that term, that a valuation of his share should 
be made, and the surviving partners should pay to his re- 
presentatives the amount of such valuation -within three years 
from the said term of seven years, and in the meantime give 
su£5.cient security for the same by a mortgage of a compe- 
tent part of the partnership property. It was also provided 
that it should not be lawful for the representatives to com- 
mence any action for recovering pajunent of the share until the 
end of tliree years after the expiration of the term of ten 
years, nor to claim any participation in the profits made after 
the day up to which the valuation was made, the expressed 
intention being, that *the representatives of the partner so 
dying should take 5Z. per #cent. on the value of the share in 
lieu of profits. It was provided, however, that nothing should 
prejudice the right of the representatives, within the term of 
seven years, to take any proceedings in order to obtain a 
fair valuation, or to obtain and enforce the mortgage security. 
In April, 1844, TT. 21, one of the partners, died, having by 
■will devised his real and personal estate, nearly all of which 
was assets of the partnership, to three trustees and executors, 
the defendants i?., and I. jET., two of whom (i?. and E,) 
were his brothers and co-partners, upon trust to raise the 
sum of 12,000E, and invest the same in Government or real 
security, or in some Eailway Company, and apply the proceeds 
towards the maintenance and education of the plaintifi", his 
then infant daughter, and accumulate the surplus at compoxmd 
interest ; and upon his daughter attaining twenty-one, to pay 
the same to her separate use, and to stand possessed of the 
capital on trust to pay her the proceeds during her life, to 
her sole and separate use. In December, 1844, a valuation 
was made, by which the testator's share was ascertained to be 
20,00OZ. and upwards. After more than ten years had expired 
from the date of the articles, in June, 1853, certain heredi- 
taments, consisting of freeholds, leaseholds, and machinery, 
being part of the partnership assets, were, in alleged consider- 
ation of 12,OOOZ., conveyed by the defendant to the, de- 
fendants JJ. and by way of mortgage, subject to a pro- 



INTEREST, WHEN TRUSTEE KEEPS FUND. 


351 


viso for redemption. The plaintiff came of age in 1857, and 
in 1858 the defendants R. and E. rendered to her an account 
of the trust funds, in which they debited her with various 
items of expenditure for maintenance and education, with 5Z. 
per cent, interest thereon, and credited her with the sum of 
12,000J., and interest at 5Z. per cent, with yearly rests, up to 
the first May, 1853, and thenceforth with the interest at 
Ail. per cent., with yearly rests. The prayer of the bill was for 
an inquiry and account of the profits made in the partner- 
ship business on the sum of 12,OOOZ. from the testator’s death, 
and for payment of what should be found due to the plain- 
tiflf, gllRging that the mortgage was an improper security. 
And the Court held that the plaintiff was entitled to an 
account of the legacy of 12,000Z., with •interest at 5L per cent, 
fi-om one year after the testator’s death up to the 1st January^ 
1849, with compound interest on the surplus, after allowing 
for sums expended for her maintenance and education ; and 
that the plaintiff was entitled to an account of the profits 
made by the partners from the 1st January, 1849, on the 
balance found due for principle at that date, with interest at 
5Z. percent., and annual rests, with a decree for payment of 
what should be so found due. 

§ 38. The principle of charging interest against a trustee who 
has not invested, but kept the trust funds in his own hands, 
was considered in the case of the Attorney General v. Alford.^i) 

Lord Granworth said : — 

" I'irst of allj it is a question of fact wliat conclusion I am to 
come to as to the conduct of this gentleman in point of facts ; and, 
secondly, what are the principles which regulate this Court in dealing 
with executors and trustees having money in their hands which they 
ought to invest, and do not invest ; what is the mode in which it is 
to deal with them in respect of interest— whether at 4sh or 6^. per 
cent., or compound interest at 6?. per cent., or, under some circumstances, 
to make them liable for the amount of Consols which would have been 
forthcoming if they had invested it properly. Now, I have ever since 
I was first at the bar always felt that to be one of the most unintel- 
ligible questions possible : there is no defining the rule. iPrim^ facie. 


m 1 Jur. n. s. p. 361, and Bee Ante p. 283. 
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every executor and tmstee who holds money in his hands is chargeable 
with having that money forthcoming, and to be charged with interest 
at U. per cent. : almost always to be charged with interest, because it 
must be presumed he made interest ; and the interest of the Court, 
as it is called, is 4Z. per cent., which was a sort of medium in for- 
mer times between that which vigilant and sluggish persons got. The 
former got 5Z. per cent., and the latter got 3Z., and this Court has 
always treated 4Z. per cent, as the interest to be charged. That be- 
ing so, the Court has in latter days rather more broken in upon that 
principle since I ceased to be a practitioner in the Court than it did 
previously. Although it did so to some extent while I was a practi- 
tioner, it has gradually crept in to charge executors with U, per cent., 
sometimes with compound interest. That is comparatively very modem, be- 
cause, as I remarked at the time the matter was argued here, the case of 
Hapliael v. Boehm, which Vas before Lord Eldon, always left a great 
impression upon my mind wh^n he said it was the first instance of the 
kind he had ever seen, and he hoped it wotdd be the last — meaning, I 
suppose, that it was a harsh and not a justifiable mode of dealing. I 
will state shortly why I confess I do not quite understand the principle 
upon which the Court proceeds in these cases. I do not know that I 
shall not be able, nevertheless, satisfactorily to come to the conclusion 
I do in the present case. But I do not quite understand, 1 admit, the 
grounds on which the Courts have proceeded. You will find it stated 
in many of the cases that it is done in poenam to punish the executor. 
What is the meaning of that— to punish the executor ? Why not punish 
Jiim by making him account for more principal than he has received, if 

you punish him by making him account for more interest than he has 

received ? What the Coui-t ought to do, I think, is to charge him only 

with that which he has received, or that which it is justly entitled to 

say he ought to have received, or which it is justifiably entitled to say 

we think he did receive. Either it was proved that he did,* or he is 

estopped from saying he did not. I do not think there is any other 
intelligible ground for charging an executor with more interest than he 
has made than one of those propositions. If it is not misconduct which 
warrants you in coming to the conclusion that, in point of fact, he did 

receive, or is estopped from saying he did not receive, it does not seem 

to me to be a ground for charging him with anything he did not re- 
ceive, if it is not misconduct contributing to that particular result.*' 

§: S9. But where the breach is committed with the knowledge 
and sanction of the cestui qui tTvM, who has derived the benefit 
of the transaction, it doOs not lie in his mouth to charge 
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liis trustee with any subsequent loss. So in Grvijfitlis v. Porteri^ 
it was decided that 

‘'The Court will not visit a trustee with the consequences of a 
breach of trust committed with the sanction or by the desire of the 
cestui qiii trusty or of one committed without such sanction or desire it, 
when it comes to the knowledge of the cestui qui trust, he has ac- 
quiesced in and obtained the benefit of it for a long period.** 

§ 40. His expenses mean his reasonable and necessary ex- 
penses. Thus he is generally entitled to his costs of legal 
proceedings, when they are not occasioned by his own misconduct, 

§ 41. By the Indian Administrator General’s Act, VII of 1849, 
Sec: 58, the old charge of 5 per cent., which Indian execu- 
tors had customarily been allowed for their trouble, is taken away. 

§ 42. Where the fund is outstanding, as a debt, a trustee 
must be diligent in getting it in ; for the &st duty of a trus- 
tee is to place the trust property in a state of security ; and 
he will be personally responsible for any loss which happens 
through his own negligence. Thus, in Tehhs v. GarpeAiterJJ) a 
testator had directed the money aiising from his rent to be 
invested by his executors in the 3 per cent annuities, for the 
purpose of accumulation. Arrears were incurred to the amount 
of 1500^., and from the tenor of the Master’s report, it was 
evident, that, by the employment of proper means, the whole 
of the arrears might have been I'ecovered. The executors pro- 
duced no evidence in justification of their conduct. Sir 
Thomas Phimer said : — 

“ I am anxious not to discourage persons from acting as executors by 
throwing difficulties in their way, and I am willing to make every pro- 
per allowance ; but, I must not forget the established doctrine of this 
Court. If persons accept the trust of executors, they must perform it,; 
they must use due diligence, but not suffer infants to be injured by 
their negligence. If there be crassa negllgeyitla^ and a loss sustained 
by the estate, it falls upon the executors. Here for want of evidence, 
I cannot say that all this rent could not have been recovered ; and 1 
am reluctantly obliged to assume that no exculpatory evidence could be 
uproduced, and therefore they must be charged with these arrears. Interest 
upon the arrears was but faintly pressed for, and ought not, to be giveii,** 


(i) 25 Beav, 235. 


0*) I Had, 290. 
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§ 43. He must not leave out the fund upon personal secu- 
rity. He must place it in some responsible bank ; but not to 
his own credit, nor must he use, or mix it with his own funds. 
Thus in Mcissey v. Banneri^) where A and B were trustees 
for creditors, and C acted for them in collecting the debtor’s 
estate, and paid the assets into a bank to his own account, 
and, on the failure of the bank, A and B fded a bill against 
0 to compel him to account for the loss. Lord Eldon said : — 

‘‘0 is liable in the same manner as other persons acting as trustees, 
executors, receivers, or assignees ; and the principle applying to all these 
classes of persons is property expressed in these terms — That the court 
does not expect them to take more care of the property entrusted to 

them than they would do of their own. If a receiver of the Court under- 

take to receive rents in the country he cannot send them in cash, and 
if he collect them in paper, taking the same care with respect to it as 
a reasonable attention to his own affairs would dictate to him if it was 
for himself, if he remits what he has collected by the best bills he can 
find by the same means that would be reasonable if it were on his own 
account, then I should say that it would be very difficult to charge him, 
for he has done the best he could for his employers. But I cannot 
persuade myself that the principle is satisfied, unless the result is as 
beneficial to them as it would be to himself. If an assignee pay money 
into his banker’s hands as money belonging to the estate, and the banker 
fails, the assignee is undoubtedly clear from the loss; but if instead 
of distinguishing it, he pays it all into his own account, then it is 

his account there, there is nothing like a declaration of trust of it, 
and it is familiar to consider him as having it in the banker’s hands 
for himself, making liim liable for it, and charging him with interest at 
the rate (since the late statute) of 20Z. per cent. This is because, if 

he had become bankrupt, it would have gone to the credit of his estate ; 
for it is clear in that case, that, if the bankers had any account with 
him by way of set-off, that set-off would affect equally his money and the 
money of the estate paid into his account ; they have no notice that it 
belongs to the estate : the account is between him and them. The same 
as been the case with executors and trustees, and I apprehend, that, 
for the safety of mankind, the principle must be, that, if you desire to 
deal for me as you would for yourself, it must be so that the dealiug 
for mcj if unfortunate, shall not be more so to me than it would have 
been to you, if it had been for yourself. In the case of assignee, if 



® 4Had. p, 413. 
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lie fails his estate as all the benetit of the money : the parties for 
whom he acts have none : he does not therefore deal for them as he 
would for himself. Now, what is this case ? There seems to have been 
the same com'se of dealing between C and the bankers from his be- 
ginning to act as collector down to the bankruptcy, as there was previous 
to the commencement of his agency : the whole account is kept with himself, 
and though he did not draw during the latter part of the period, yet he might 
have drawn as freely as before : the account stood in the same way, 
and it seems to me that he had the same auLhoiity and control over 
it. See what the consequence is : if he had paid the sums in question 
to the account of the trust estate, and the bankers had then become 
bankrupts, undoubtledly the trustees woxdd have been entitled to prove 
the sum against them. Even now that it is standing in his name, the 
trustees might be entitled to prove it by his confession that it belonged 
to the trust estate; and then they would be in the same situation. 
But this will not be a ground for discharging liim, unless it be hud 
down that the liability of a tnistee shall depend on his being solvent ; 
for, if he were capable of becoming a bankrupt, his assignees would take 
the debt due from the bankers, or if he were to die insolvent, it would 
be part of his assets ; and, either case, the trust estate would not have 
the benefit of the proof.” His Lordship therefore held that C was 
" responsible.” 

§ 44i. He should invest in the manner and security specified in 
the instrument creating the Trust. Wliere no express provi- 
sion is made for investment, he must invest in public securi- 
ties, or perhaps upon safe mortgage of immoveable property, 
when the security is ample under special circumstances. It is 
not however advisable to do so except under direction of a 
Court. He must not let the fund be employed in trade, or 
lend it temporarily on personal security, as not xmfrequently 
happens when trustees of marriage-settlements allow their good 
nature to prevail over their judgment, and accommodate the 
husband at the intercession of the wife. He may compound 
or release debts provided he do so prudently. So in. ^ JS'oTahom 
V. Higgin8on.V>) 

“ A trustee, who, acting in the boiri fide exercise of his discretion, 


(1) 21 Jur. 476. Hiose who wish to pursue this fui'ther are referred to 2nd 

part of 16th Jurist, p. 3S6, and 2ud part of 37th Jurist, p. 2, and see Lo^Jh y, 
Loims. 16 Jur, n, 813. 
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makes a payment wliicli, tliougli not authorised by the terms of the tmst, 
is in his opinion necessary to enable him to execute the trust, will be 
allowed such payment in passing his accounts ; though he does not act 
prudently in assuming the responsibility of making such a payment with- 
out the sanction of the Court.” 

§ 45. Nor, in the absence of fraud or laches, will he be an- 
swerable for more of a debt than he can get in and has received. 
So in Doorga Persad Roy Ghoudry v. Tara Persad Roy Chou- 
dryim) where A sued B, a debtor of his, intestate, upon a bond 
debt, and obtained a decree against him for the amount. B 
appealed from this decree to the Sudder Court. By a deed 
of arrangement entered into by A and C, after the commence- 
ment of the suit, 0 became entitled to a six anna share of 
the debt. Pending the appeal . to the Sadder Court, A enter- 
ed into a compromise With B, postponing the payment of the 
amount recovered by the decree,- for three years, and forego- 
ing altogether interest upon the principal. This was done 
without the privity or consent of C. B failed to pay the a- 
mount within the stipulated time, and, proceedings were taken 
by A against him ; but he had not realised the- amount of the 
decree. In a suit by C against A to make him chargeable 
for the six anna share in the decree, the Sudder Court held 
that A was ch^geable to C for such share, with interest. 

Upon appeal, such decree was reversed ; the Judicial Com- 
mittee holding, that A must be treated as a trustee for C, 
and that in the absence of fraud upon the cestui qui trust 
in executing the compromise, or that it was not beneficial for 
all parties, he was responsible only to C for such amount of 
the debt as had been recovered, or without his wilful default 
might have been, recovered, 

.§ 46. Assets in India may be invested in Company’s paper. 
So Mr. Lewin writes :-^Where a testator dies in India, and 
neither the fund nor the parties entitled to it are under the 
jurisdiction of the Court of Chancery, it is not the duty of 
the executor to transmit the assets to England to be invest- 
ed in the Three per cent. Consols, but he may invest the 

(w) i Moore’s Itidian Appeals; p. 452. 
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property in the securities of the hlsist Indis. Oompuny, end 
the tenant for life will be entitled to the dividends or inter- 
est, though to the amount of 10 or 12 per cent. 

By Lord St. Leonards’ Act for the Belief of Trustees, 22 and 
23 Vic. c. 35, s. 32, trustees in England may invest in India 
stock ; a provision the meaning of which has been the subject 
of some controversy. ('*) 

§ 47. Perhaps, with reference to the customs of this country, a 
native trustee would be justified in lending the trust fund upon 
mortgage of jewels, provided the security was of ample amount 
to cover the risk, and care was taken that the money with 
interest was repaid, or the jewels sold, before they had lain out 
of his possession so long that their value would not cover the 
original debt and accumulated interest. But as a general rule 
a trustee will act most prudently in following precisely the terms 
of his directions, or in acting under the directions of a Gourt. 
A trustee may be guilty of a breach of trust by departing 
from his directions, as by mortgaging when he is directed to sell. 
So in Devaynes v. Rohinson(o) under an express trust for sale and 
conversion, trustees were held liable for lossess which had arisen 
from mortgage of the estate. 

% 

§ 48. When a trustee sells the trust estate, it is of im- 
portance to those with whom he deals, to ascertain whether 
his receipt is a sufficient discharge for the purchase money. Tliis 
point resolves itself into two questions, 1st. Is the trustee 
justified in making the sale. 2nd. Supposing the sale justi- 
fiable, is the purchaser bound to see to the application of the 
purchase-money. All the cases are reviewed by Lord Bt Leo^ 
nards in the case of Stroughill v. AnsfteyiP) which may be re- 
garded as the leading case. There Lord St Leonards said: 

The consistent rule would be that if a trust be created for pay- 
ment of debts and legacies, the purchaser or mortgagee should in no 
case (in the absence of fraud), be bound to see to the application of 


(7i) re Colne Valley JBUL 29. J. P. Oh. 33. The Equitable Insurance Company 
V, Fuller : 7 Jur. n. s. p. 307. Bishop v. Bishops 9 W, B. p. 549* 

(o) 3. Jur. n, 5. 707. (v) 1^ 
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the money raised. To this rule, I shall adhere as long as I sit in 
this Court.” 

§ 49. The cestui qui trust is always entitled to file a 
suit against his trustee to compel him to do any specific act 
of duty, and also to prevent his committing a meditated 
breach of duty. 

§ 50. He may also generally follow the estate into the 
hands of a stranger, where by a breach of trust it has been 
alienated. So writes Mr. Lewini^) in his admirable work on 
Trusts : — 

“ If the alienee be a purchase of the estate at its full value, then, 
if he take with notice of the trust, he is bond to the same extent 
and in the same manner as the person of whom he purchased, even 
though the conveyance was made to him by fine with non-claim; for, 
knowing another’s right to the property, he throws away his money 
voluntarily, and of his own free will ; and the rules applies not only 
to the case of a trust, properly so called, but to purchasers with no- 
tice of any equitable incumbrance, as of a covenant or agreement affect- 
ing the estate, or a lieu for purchase money. But, if the bond fide 
purchaser have not notice, he then merits the full protection of the 
Court, and his title, even in equity, cannot be impeached.” 

§ 51. We have already partially discussed the topics of Notice 
and Laches ; but it may be here stated, that as between a trustee 
andhis qui trust, no time will bar the remedy when there 

is an express trust. But this doctrine, if applied to construc- 
tive trusts, would unsettle all title, and lead to general in- 
security of property. 

« It is certainly true,” says Sir W. Grant in Bechford v. Wade,i^') 
“ that no time bars a direct trust ; but if it is meant to be as- 
serted that a court of equity allows a man to make out a case of 
constructive trust at any distance of time after the facts and circum- 
stances happened out of which it arises. I am not aware that there 
is any ground for a doctrine so fatal to the security of property as 
that would be : so far from it, that not only in circumstances where 
the length of time would render it extremely difficult to ascertain the 
state of the fact, but where the true state of the fact is easily ;^cer- 

(?) p. 609. (r)17 Ves. 97. 
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tained, and where it is perfectly clear that relief would originally have 
been given upon the ground of constructive trust, it is refused to the 
party who, after a long acq^uiescence, comes into a court of equity to 
seek that relief.” 

§ 52. The whole doctrine has lately been reconsidered in 
the cases of Life Association of Scotland v. Siddall. Cooper 
V. Greene, [s) where Turner, L. J. made the following luminous 
remarks upon length of time, and acquiescence, as affronting the 
remedy of a cestui qui trust against his Trustee, or Trustee de 

son tort 

“ Length of time, where it does not operate as a statuary or posi- 
tive bar, operates, as I apprehend, simply as evidence of assent or ac- 
quiescence. The two propositions of a bar by length of time and by 
acquiescence are not, as I conceive, distinct propositions ; they constitute 
but one proposition, and that proposition,'' when applied to a question 
of this desciiption, is that the cestui qai trust assented to the breach 
of trust, A cestui qui trust whose interest is reversionary is not bound 
to assert his title until it comes into possession, but the mere circum- 
stance that he is not bound to assert his title, does not seem to me 
to bear upon the question of his assent to a breach of trust. He is 
not, so far as I can see, less capable of giving such assent when his 
interest is in reversion, than when it is in possession. Whether he has 
done so or not is a question to be determined on the facts of each 
particular case.’ The respondents relied much upon some observations 
which fell from the Master of the Eolls in the case of Brown v. Cross 
{nbi sup), seeming to import that if a cestui qui trust knows of a breach 
of trust he is bound, although his interest may be reversionary, to take 
proceedings to have the matter set right, and will be held barred by 
acquiescence if he does not promptly do so. But this broad proposi- 
tion was not necessary to the decision of that case ; and with all def- 
erence to the Master of the Kolls, if he intended to lay down the pro- 
position thus broadly, which I doubt, I am not, as at present advised, 
prepared to assent to it. It is the duty of the trustee to observe the 
trust, and to preserve the property for the benefit of those entitled in 
remainder; and I am not prepared to hold that he can be permitted 
to escape from the liability incident to that duty . simply by informing 
the cestui qui trust that he has committed, or intends to commit, a 
breach, and he cannot, as I apprehend, where the trust is clear, throw 


(#) 9 W. B. p. 541. 
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upon the cedui qui trust the obligation of telling him what his duty 
is, and of cautioning him to observe it, — thus involving the cestui qui 
trust in the burthen and expense of those duties which he has under- 
taken himself to perform. If, indeed, there is a discretion to be exer- 
cised under the tmst, the trustee may apply to the cestui qui trust 
for his advice and assistance in the exercise of it ; and if the cestui 

qui trust refuses his aid, he may not be entitled afterwards to com- 
plain of what the trustee has done in the exercise of his own discre- 
tion. So again, where it is doubtful what ought to be done under a 
trust, the' tmstee may give notice to the cestui qui trust of his in- 
tention to do a particular act unless the cestui qui trust interferes to 

prevent it, and if the cestui qui trust does not interfere, the Court 
might well hold that the trustee was not liable for doing the act. But 
these are cases in which the trust is not definite or precise, and I am 
not prepared to say • that where the trust is definite and clear a breach 
of trust can be held to have been sanctioned or concurred in by the 
mere knowledge and non-interference on the part of the cestui qui trust, 
before his interest has come into possession. The case of May'cJi v. 
Russell, 3 My. & Cr. 81, seems to me to be a strong authority against 
such a proposition. I need hardly add that in cases in which t]\e 
cestui qui trust has encouraged the trustee to commit the breach of trust, 
he must of course be bomd by it, nor need I add that the observa- 
tions which I have made are meant to apply to cases, of express trust, 

and not to affect the question how far, if at all, they may apply to 
constructive trusts. Another question which arises in cases of this de- 
scription is what amounts to acquiescence. Acquiescence, as I conceive, im- 
ports knowledge, for I do not see how a man can be said to have acquiesced in 
what he did not know, and in cases of this sort I think acquiescence 
imports full knowledge, for I take the rule to be quite settled that a 
mtui qui trust camiot be bound by acquiescence unless he has been 
fully informed of his right, and of all the material facts and circum- 
stances of the case.” 

§ 58. No time will bar, or, as it is termed, sanctify a fraud, 
so long as the fraud remains concealed. The limitation will 
begin to run from the discovery of the fraud. 

§ 54. As a general rule, where the cestui qui reco- 

vers back the property under such circumstances as those men- 
tioned above, he will be . entitled to recover also the mesne rents 
and profits ; and it matters not that the character of the property 
has been altered, as where land has been converted into money, 
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or money into land. As long as it can be traced. Equity 
will follow it. In Taylor v, Plumer,{t) Lord Ellenborough said : — 

"‘The product of or substitute for the original thing still follows the 
nature of the thing itself as long as it can be ascertained to be such, 
and the right only ceases when the means of ascertainment fail, which 
is the case when the subject is turned into money, and mixed and 
confounded in a general mass of the same description. The difficulty 
which arises in such a case is a difficulty of fact and not of law, and 
the dictum that money has no ear-mark must be understood in the 

same way, i. e., as predicated only of an undivided and undistinguish - 

able mass of current money ; but money kept in a bag, or otherwise 

kept apart from other money, guineas, or other coin marked (if the fact 

were so) for the purpose of being distinguished, or so far ear-marked 
as to fall witlun the rule which applies to every other description of 
personal property, whilst it remains in the Iiands of the factor or his 
general legal representatives.” 

§ Several very beneficial Acts has been passed in Eng- 
land with reference to the management of trust estates. But 
as they are not extended to this country, it is unnecessary to 
do more than mention them here. Such are 13 and 14 Vic. c. 
60 ; 15 and 16 Vic. c. 55 ; 22 and 23 Vic. c. 35 ; and 23 and 24 
Vic. c. 145. There is a useful Act for the appointment of ojSicial 
trustees by the Indian Supreme Courts Act XVII of 1840, 
but as this does not extend to the Company’s Courts^ it is not 
necessary to consider its details, 

§ 56. Of course Equity will not sanction any trust created 
for defeating the Law, or against the policy of the Law.^ Such 


{t) 3 M. and S. 675. 

* Contracts against the policy of the Law have been already considered. See 
Ante p. 265. And as to a man settling property in trust, on his marriage, on himself 
till bankruptcy, insolvency, alienation, and then upon tnist to pay his wife, see 
Lockyer v. Savage, 2 Str. 947 : on which Wood, V. C. in Knight v, Btow7i, 9 W. B, 
516, made the following remarks : it was settled by a series of authorities beginning 
with Lockyer v. Samge, 2 Strange 947, that in the case of bankruptcy where a person 
limited his own property to himself for life with a provision that it" was to go over 
in case of his bankruptcy, such, a Hmitation was void as against his assignees, upon 
the principle as expressed by Lord Mdon, who regretted, however, that he was un- 
able to assist the wife (see Biginhothamv. 19 Ves. 88), that the policy of the law 

was not to be defeated by the prospective act of the individual. In Ireland the 
doctrine had been extended to insolvency, but ho did not find a single case which 
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in England are trusts in Mortmain : trusts for creating perpetuities, 
and the like; and when a trust is created with such an ob- 
ject, the Court, writes Mr. Lewin, will neither enforce the trust 
in favour of the parties intended to be benefited, nor will assist 
the settler to recover the estate. 

Thus in Gottmgton v. FletcJi&r^^) before Lord Hardwicke, a 
papist had agsigned an advowson to A B, for a term of ninety- 
nine years, for the purpose of evading the statutes which 
vested in the two iiniversities presentations of livings in the 
^fb of papists. The grantor afterwards conformed to the Pro- 
testant religion, and filed a bill agamst A B, playing a dis- 
covery of the secret trust. The defendant pleaded the Statute 
of Frauds, by which all declarations o'f trust are rec[uired to be 
in writing, but admitted by his answer for what purposes the 
assignment had been made. Lord HourdAnioke held, that, if the 
plea had stood by itself, it might have been good enough, 
but, coupled with the answer, which was a full admission 
of the facts, it ought to be overruled ; but his Lordship added, 

“ If the defendant had demurred to the bill, it might have 
been of a different consideration ; for, as the assignment 
was done in fraud of the law, he doubted at the hearing, 
whether the plaintiff could be relieved, such fraudulent convey- 
ances being made absolute against the grantor.” The opinions 
of Lord EUon are expressed in the following remark upon this 

. « Lord Hardwicke,” he oberved, “ is made to say, that, 

upon the admission of the trust by the defendant, he would act. 
I do not know whether he did act upon it, but it is ques- 
tionable whether he should, for there is a great difference 

iad gone loeyond that. In a note to WUscm r. Greeranood, 1 Swan. p. 481, the law 
was thus stated : — “ The general distinction seems to be that the owner of property 
may, on alienation, qualify the interest of his alienee by a condition to take effect 
on bankruptcy ; but cannot, by contract or otherwise, qualify his own interest by 
a like condition determining or controlling it, in the event of his own bankruptcy, 
to the disappointment or delay of his creditors ; the jea di^omndi, which for the 
first purpose is absolute, being in the latter instance subject to the dispoation pre. 

viously prescribed by law." . . 

The policy of the law cannot be circumvented by a tnck ; on which principle it 
was d^ded in BrooJte v. Brooie, 7 Jur. n. s. 422 that the Bn^ law forbidding 

marriage with a deceased wife’s sister could not be evaded by the parties going to 
Denmark and getting married there, where such marriages are legal. 

(M)2Atk. 156. 
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Ibetween the case of an heir coming to be relieved against the 
act of his ancestor in fraud of the law, and of a man coming 
upon his own act under such circumstances. It is said it might 
be different, if it had come on upon demurrer. Lord Hard- 
wicke means to say, that, if the defendant admits the trust, 
though against the policy of the law, he would relieve ; but 
if he does not admit the trust, then, the plaintiff stating he 
had been guilty of a fraud upon the law to evade the provi- 
sion of the legislature to which he -was bound to submit, and 
coming to equity to be relieved against his own act, and the 
defence also being dishonest, the Court, between the two species 
of dishonesty, would not act, but would say, Let the estate lie 
where it falls. ’’W 

The distinction here taken by Lord Eldon between a bill 
filed by the author of the fraud himself, and by a person 
taking through him, but not a party to the fraud, is supported 
by other authority, (^) and may be illustrated by the two 
following cases, both arising out of the same transaction, the 
one before Lord Redesdale, and the other before Lord Man- 
ners : — 

John Brown, a trader in partnership with his brothers 
William and Thomas^ resolved on commencing business as a 
banker; and, for the purpose of avoiding the penalties of the 
statute against a banker’s trading, he assigned all his interest 
in the mercantile concern to his brother William in trust for 
himself; and William executed a declaration of trast accord- 
ingly. Shortly afterwards, William also, intending to enter in- 
to a banking-house, prevailed on Thomas to become trustee 
both for himself and John, for their respective shares in the 
partnership. Wiliam Brown died, and Thomas Brown, the 
trustee, became bankrupt. The legatees of WilUam filed a bill 
against the assignees and others to have the benefit of the 
secret trust, and Lord Redesdale said, will not enter into 

{V) Mukleston v. Brown, 6 Ves. 68 ; and see v. % F. W. 233 ; 

Hamilton v. Ball, 2 Ir. Eq. Rep. 191 ; Qrovea v. Groves, ZY. k Jer. 163. 

{w) MaUhm r,Hanlmry, 2 Vem. 187 ; BraHcenhiry v. Brackenhury, 2 J. & W. 393 ; 
Mika V. Dumford, 2 Mac. & Gord. 643 j and see PhillpoUax. PUllpotts, 10 Com. B. 

Rep. 85; Groves v. Groves, 3 Y. & Jer. 163. See a classification of tlxo C 2 ^scs in refer-* 
ence to cohabitation bonds, 3 Mac, & Gor. note (c), page 100. 
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the question, whether William might not have compelled 
Thomas to account with him as trustee, if he had brought a 
bill in his lifetime ; but, as betw’een the creditors and legatees 
of William (on. the one side) and Thomas (on the other), there 
is no doubt, in point of conscience, Thomas was bound to con- 
sider this a trust for them ; and accordingly he does, after the 
death of William, acknowledge himself to be a trustee. I 
remember a case, where a person, who was executor to a 
smuggler, on being called on to account for the estate of the 
testator, endeavoured to avoid a considerable part of the amount, 
by saying that they were smuggling transactions, on which 
the Courts could not allow any action to be maintained. The 
answer was, All that died wdth the smuggler ; he could not 
have himself sued, but his executor shall not set up that as a 
defence against his creditors and legatees.” W 

Afterwards, John Brown himself filed a bill in Chancery to 
have the benefit of the trust ; but Lord Manners said, The 
bill in this case is brought by John Brown himself, and I am 
quite clear that he caimot recover ; and, as he has endeavoured 
to make this Court ancillary to his plan for evading the. pro- 
visions of a positive law, I must dismiss the bill with costs.” (y) 

§ 57. Where, however, the trust, though unlawful, and there- 
fore inoperative, is not tainted with fraud, the Court may grant 
relief even to the settlor. Thus, A settled personal property 
upon B and C, and such other illegitimate children of D as 
should be thereafter born, if they respectively attained the age 
of 25. B and C died under 25, but other children were born, 
and then A filed a bill for the retransfer of the fund, and there 
being no fraud on the part of the settler it was so directed. (») 

§ 58. Breach of Trust is punishable criminally under Act XIII 
of 1850> W but it has been held that the party injured may main- 
tain a civil suit without prosecuting under that Act. See App. 97 
of 1859. Mad. S. R of 1859, p. 258, and see Ante p. 122, Note (d). 


(x)Joy Gaimpbell, 1 Sch. &Lef. 828, see 335, 83^. 

($) OUley V. Brmjon, 1 B. & B. 360. 

(p) WUhmon v. WilUnson, 1 Y. & C. Ch. 657. 

(a) And now in England by 20> 21, .Vic. C. 54. See also 6 Jur. n. s. pt. 2, p. 481. 
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GUAEANTIE. 

Fro eo qui p'ornittit^ solent alii ohligari^ qui jftdejussores apgellankir ; 
quo% homines acdj^ere solmt dam curaut ut diUgentius slhi cautum 

Institutes. L. III. T. XX, 

§ 1. A guarantie is a promise to answer for the pa 3 nnent of 
some debt, or the performance of some duty, in case of the fail- 
ure of another person, who is himself in the first instance liable 
to such payment or performance. The debtor is primarily liable, 
the surety secondarily ; his promise to pay is only in event of 
the debtor not paying or performing his contract.* But the lia- 
bility of the Surety arises immediately upon the breach of promise 
or contract by the Principal ; and it is not necessary then for the 
Creditor to resort in the first instance to his remedy at law against 
the principal creditor ; he may forthwith sue the Surety : who 
has his subsequent remedy over against his own principal. It 
seems to have been considered otherwise in a Madras Case, («) in 
which it was held that the creditor, having another security from 
the principal debtor, was compelled to exhaust that before his 
right against the Sui-ety arose. But certainly, according to the 
Law of England, the Surety is liable to be sued in the first 
instance ; and the form of pleading throws, as often occurs, much 
light on the state of the Law. In suing a Surety, it is not 
even necessary to aver that the principal creditor has not paid.-]- 

* Some confusion is likely to arise, unless we recollect that in guarantee transactions 
tbe parties are spoken of by different names witk reference to tbeir relation to eack 
other. Thus the original transaction is between two parties who stand to each other 
as Creditor and Debtor, When the Surety appears upon the stage, he is also a debtor 
to the original Creditor^ bub he is, or may be, a Creditor to the party for whom he 
gives the guarantee. As between the^e tw‘o again, the one is Frindpal^ the other 
Surety, But the transaction requires three parties, who may be designated or 
remembered as Creditor, Frindjgal, and Surety, 

(a) 83 of 1856, S. Bep. for 1867, p. 126. 

t So in an old case in Rolled Abridgment, Yol. 2, p, 738, it is laid down in 
the quaint legal phraseology of the day — Se A. eoit oblige cdl B, mi m 
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§ 2. This is a contract in which uherrimob fides is looked for. 
It was thought at one time indeed that there was something 
peculiar in the contract of Guarantie, which compelled the same 
amount of disclosure as is required in Insurance cases, where any 
omission to disclose vitiates the contract, if it be of a circum- 
stance which might influence the judgment of the insurer. See 
Ante p. 236. This was expressly held by Lord Trwo in Owen 
V. Homan, but this doctrine was not acquiesced in by the 
House of Lords, where the case was carried. W In the case of 
Hamilton ,v, Watson, Lord Campbell said, 

“ The question is, what, upon entering into such a contract, ought to 
be disclosed? And I will venture to say, if your Lordships were to 
adopt the principle laid down and contended for by the appellants counsel 
here, that you would entirely knock up those transactions in Scotland of 
giving security upon a cash account, because no bankers would rest satis- 
fied that they had a security for the advance they made, if, as it is con- 
tended, it is essentially necessary that every thing should be disclosed 
by the creditor that is material for the surety to know.” 

The Hortli British Assurance Co. v. Lloyd, also establishes 
the principle that in the absence of fraud, the omission to dis- 
close will not vitiate the contract. There Sir Thomas Braificher 
obtained from the plaintiffs (an ALSSurance Company) a login 
of £10,000 for a certain period, on the deposit of shares, he 
agreeing to give further security, or pay off a portion of the loan, 
in the event of the value of the shares becoming depreciated 
below a certain sum. At the period for repayment such depre- 
ciation had taken place, but the loan was renewed for a further 
period on the same terms, on the deposit of additional shares, at 


obligation de 401, pur payment dt %0l, per le condition al wi jour, ds A. ne ceo 
pay mea foie eloign, udnt gue B, ne poit aver son debt; fur gue G. un ettranger 
en consideration gue B, votlt. doner a luy un certen guantity de Ti&rings, <Ss voilt 
aim faier a luy un lettei^ d'attumey a fuer le dit ohligation, assume de promise 
al B. a garranter le dit 20Z. al B. En cest case en un action fur ceSt promise 
ess bon asdgnement d^un breach gue il ad- ferjorme le considercUion, gue O, nod 
pa£e a luy le sans dire gue A, ne luy paie ou gue il ne suit able a ceo pai&r^ 
car le garrantie esseanl pefi'snall, dt Vmtmt per assignement del obligaMon appiert 
gue U doit paier le debt sans ajcun referrence al A. 7 Oar^ B, B, enter 

Michaell et Garden adjudge, ceo esseant move m arr&A dejudgm&fdP 

(6) 15 Jtar. S39. (d) 12 Cl ? and Fin, 109. 

{4 17 ; 861. * (e) 1 s. p. 45. 



N. B. ASSUEANCE COMPANY V. LLOYD, 


367 


the acceptance of James BmncheT, the brother of the principal 
for £2000. Before the expiration of the renewed period, James 
Brancker, the brother applied to the plaintiffs to be released on 
obtaining the guarantee of the defendant and three other per- 
sons for £500 each. The plaintiffs assented, and a guarantee 
was drawn up by their solicitor, not referring to the acceptance, 
but reciting the consideration for the guarantee to the original 
loan, and the plaintiffs agreeing not to require any further 
security in the event of the depreciation of the shares, as pro- 
vided for by the original agreement. Tlie defendant had no 
notice of the transaction between the plaintiffs and James 
Brancher. In an action upon the guarantee, the defendant con- 
tended that he was not liable, because he had not been inform- 
ed that his security was required as a* substitution for the se- 
curity of James Brancher, a circumstmce which might have in- 
duced him to make inquiries ; and, indeed, the defendant swore 
at the trial that if he had known this fact he would not have 
become responsible. It was further urged that the recital of the 
guarantee was incorrect, and did not disclose the real state of 
the facts and the true object of the principal and that in effect a 
legal fraud had been practised upon the defendant. The Jury 
found that the substitution of the security was not a circumstance 
material to be disclosed; and the Court held, that even, if it 
had been material the mere non-disclosure of it would not 
affect the defendant’s liability ; that nothing short of actual 
fraud would be suj9S.cient for that purpose ; and that the con- 
cealment, to be available by the surety, must have been made 
with a fraudulent intent. In the course of the argument 
Parke, B. said, 

I deny that there is any such rule established as that the creditor is 
bound to disclose every fact that might affect the surety. Nothing 
short of actual fraud will do. If it were otherwise no person could 
safely take a guarantee. According to the position contended for, the 
sureties could never be changed without letting the fresh sureties know. 
A very able treatise by an American Jurist shows that it is by usage 
of trade that every thing in cases of assurance must be disclosed, and 
that it does not rest on the ground of fraud.” 

And in delivering judgment Pollock, C B, said, 

“ It is not a correct proposition that the same rule prevails in case 
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of guarantees as in assurance on either ships or livesj in which it is 
a settled nde, no doubt, that all the material circumstances known to 
the assured are to be disclosed, though there should be no fraud in 
the concealment. It is a peculiar doctrine applicable to contract of as- 
surance, in which in general the assured knows, and the underwriter does not 
know, the circumstances of the voyage, and of other matters. All the 
cases have been decided over and over again to be on the same foot- 
ing as actual fraud, and not constructive fraud. But that the mere 
relationship of creditor and surety requires in all cases a full disclosure 
of all material cucumstances was distinctly denied by the House of 
Lords in the case of Hamilton v. Watson (1^ cl: & Fin. 109). The 
non-disclosure of the circumstance of the change of security, even if it 
had been material, would not have vitiated the guarantee, unless it had 
been fraudulently kept back.’’ 

So in Wythes v. La6oucliere(f) it was held that a conceal- 
ment on the part of a ci?editor must be of some material part 
of the transaction itself between the creditor and his debtor, to 
which the suretyship relates, and there is no legal obligation on 
the part of the creditor to disclose to the intended surety mat- 
ters affecting the general credit of the debtor, or any other circum- 
stances unconnected with the particular transaction. 

And in Pledge v. Buss(9) it is settled that 

“ There must be something amounting to fraud to enable a surety to 
say that he is released from his contract on account of misrepresenta- 
tions or concealment,” 

The result of the cases therefore is, that the contract of Guar- 
antie or Suretyship does not differ from the ordinary rule of 
contracts (other than Insurances) by which the necessity of 
representations and disclosures, and their quality, are judged o£ 
Of course any wilful misrepresentation of a material fact voids 
the contract ; as to which see the observations on misrepresenta- 
tion and fraud generally. Ante p. 208, 234, 242-249, 

. ^ 3. Much learning upon the form of guarantee it is super- 
^fluous to notice here. The Statute of Frauds and the 9th Geo t 
4, c. 14, known as Lord Tenterden's Act, require the contract to 
be in writing, ci/nd to show the consideration as well as the pro- 



r/; $ L u. s. p, m* ^ ^ 



FOEM OF GnAEANTIE. 


369 


mise. The leading cases are given below. Those Statutes do not 
extend to other than British subjects. By the Mercantile Law 
Amendment Act, 19 20 Vic. c. 97, s. 5, it is now no longer neces- 
sary that the consideration should appear upon the face of the in- 
strument, much injustice having been the consecLuence of the earlier 
enactments. According to the Hindu Law, aU contracts may be by 
word of mouth ; of course, the degree of credit which the Court 
wiU pay to an alleged guarantee will differ much, where it is as- 
serted to have been merely parol, and where it is testified by 
some writing by the party to be charged ; but that consideration 
falls under the province of the Law of Evidence. Occasionally the 
Judge in the interior, and especially on the coast, where seaports 
and English merchants are to be found, may have guarantees to 
decide upon, where both parties are British subjects, or where 
the Defendant is such : (and the law of the Defendant always go- 
verns each case.) There, the Court ■vyill have to consider the 
effect of the Statutes above alluded to ; for every British sub- 
ject takes the Statute of Frauds about with him, and Lord 
Tenterdm’s Act has been expressly extended to cases governed 
in this Country by English Law, by Act XIV of 1840. But 
as I do not profess to write for exceptional cases, and every 
judge ought to have the ordinary text books at hand, it wiU 
be sufficient to refer him to the leading cases of BMm/yr v. 
Da/rmll. 1 Sm ; L. C. p. 224 and Warn v. Walters, 2 Sm : L. 
C. p. 191. Smith’s MercanUle Law, p. 438 — 448. Smith on Con- 
tracts, p. 42. Ohitty on Contracts, p. 445. It must suffice here to 
point out that the party guaranteed, i. e. the party in support 
of whose credit the guarantie is given, will continue liable to his 
creditor, though his surety be discharged. The Statute applies only 
to collateral engagements, and where the original debt is eadim- 
gmshedhy anew undertaking, the undertaker becomes principal, 
not surety. Only where the original debt is not eastmguished does 
the relation of Surety arise. 

§ 4. Among the ordinary transactions wich give rise to guaran- 
ties may be mentioned an undertaking to pay the debt of 
another when money has been lent, or goods sold; or to see 
the .creditor paid where money is about to be lent, or goods 
about to be sold : guarantees for the completion of unfinished 
work, guarantee of debt in consideration of a forbearance to sue, 
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or to distrain ; the abandomnent of lien, or release from arrest ; 
guarantees for faithful discharge of duties by public officers, clerks, 
and the like. !But it is evdent that the occasions on ’which guaran- 
ties arise must be very various. 

§ 5. Questions frequently arise upon the extent of the Surety’s 
liability. This must be decided by the construction of the parti- 
cular contract and circumstances in each case. But the dispute 
generally arises as to whether a guarantee embraces more than 
one particular transaction, or as it is called, whether it is a con- 
tinning guarantee. A guarantee of any debt that A may con- 
tract in his business as jeweller, not exceeding £100 after this 
date,” renders the Surety liable to the extent of £100 contracted 
from time to time. It is a sort of floating liability to cover the 
balance at aU times up to that amount ; not merely a promise 
which ceased to be effectual from and after the moment when 
A. first contracted a debt of £100, and reduced or liquidated it. 
The plain rule for deciding such questions has been stated by 
Lord Mlenhorongh in Merle v. WillsA^) 

** If a party means to confine his liability to a single dealing he 
should take care to say so.”(0 

§ 6. The methods by which a surety may be discharged 
are so compendiously stated by Smith in his Mercantile 
Za^Vjii) that I cannot do better than give the passage in full; 
giving the latest cases by way of note. 

”If the creditor discharge the principal, or enter into any agreement 
with him, by which the surety’s situation is altered for the worse® 
or which would render a proceeding against the surety a fraud upon the 
principal, he discharges the surety ; for instance, if he agree to give time 
to the principal :® for then, if he forbear proceeding during the time 

(7i) 2 Cam. 413. 

(t) The Surety need not say this in express word, but the instrument must admit 
of no other construction. JRe Medeios Trust 26. Bear. 588. 

(j) p. 450. 

• . ® Semble that if a creditor release by deed one of his sureties who are jointly and 
severally lia-hle, the other is also discharged. JEJvam v Bremridge^ 2 Jur. n. s. 134, 
dicta to the contrary in Ex parte CHffard 6, Ves. 805 have not been followed, 
does not apply when the agreement to give time is made with a 
straiS^r^'^ J^^ 3 Jur. n. s. 1054. Moreover, it is not every alteration 

of hk ihe act of his creditor which discharges the surety. To 

l:^ve tMs e1^<^ hmst be such as interferes for a time with his 
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given, he wrongs the surety by prolonging his responsibility ; while, on the 
other hand, if he proceed against the surety, he gives him a remedy over 
against the principal, and thus exposes the latter to proceedings, contrary 
to the faith of his agreement. So, if he substitute a new agreement instead 
of that for the performance of which the surety was responsible. But the 
surety will not be discharged by mere forbearance, W unless, indeed, there be 
some stipulation in the guarantee binding the party guaranteed to use 
due diligence against the principal, nor by acceptance of a collateral se- 
curity, nor if he himself have agreed to the indulgence given the prin- 
cipal, or have subsequently assented to it. And, even where the cre- 
ditor has altogether released and discharged the principal, still, if the 
surety have expressly consented to remain liable, his liability will con- 
tinue. W If the creditor omit to perform any condition, express or im- 
plied, imposed upon him by the guarantee, the sui*ety will, of course, 
not be liable. W And fraud, for instance, the concealment of some ma- 
terial part of the principal’s original contract from the surety— vitiates 
and avoids his engagement. The principle*' to be drawn from the cases, 

remedy against the principal debtor. Tucker v. Laing, 2 Kay & 0. ^4-5. Thus, 
releasing or compounding with the debtor, renewing bills, withdrawing execu- 
tion without the surety’s knowledge, will operate as a discharge of the surety ; 
or if the creditor loses or lets securities get into the hands of the debtor, the 
surety will be discharged to the extent of such security. Taking a further 
security from the ’ debtor, after the contract of suretyship, will not discharge. 
Gordon v. Ccdv&rt, 4 Russ. 581 ; unless the second be in satisfaction of the 
first security, Glarhe v. ffentyj 3 Y. & 0. Ex. 0. 187. 

{m) See Strong v. Foster, 17 0. B. 201. S. C. 25 L. J. C. p. 106 and in The Mutual 
Loan Fund Association v. Ludlow, 6 Jur. n. s. p. 388. when money is borrowed 
on the security of a bill of sale of the borrower’s goods, together with a promissory 
note for the amount of the loan, signed by him and a third person, payable by 
instalments, the ' whole of the residue unxjaid to become due upon default in 
payment of any instalment •, and, defaidt being made, the lender takes and 
sells the goods, and then sues the third person for the balance ; it is a good and equit- 
able defence for him to set up, that he signed the promissory note as surety merely, to 
the knowledge of the plaintiff, and that the goods would have sufficed, if properly sold, 
to satisfy the whole claim of the plaintiff, yet by his negligence and misconduct of the 
sale a loss was occasioned. 

(n) In giving time to the debtor, the creditor may reserve his rights against the 
surety, and it seems that notice of siich reservation need not be imparted to the surety. 
Wylce V. Rogers, 1 De. G. M. & G. 408. 

(o) So a surety who has contracted to become so on the understanding that he is to 
be co-surety with another, is wholly released in Equity, if the intended co-surety does 
not execute. Fvans v. Bremiidge, % Jur. u. s. 311. So in the Qmercd Steam Navi- 
gation Company v, RolL 6 Jur. n. s, 801 ; Where a surety contracts with A on 
behalf of a principal, the withdrawal, by arrangement between A and the principal, 
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‘‘ said Tindal) C. J., delivering the judgment of the Court in Stone v. 
Cmn])ton^ we take to be this, that, if with the knowledge or assent of 
the creditor any material part of the transaction between the creditor and 
his debtor is misrepresented to the surety, the miBrejpreseniation being 
such, that, but for the same having taken place, either the suretyship 
would not have been entered into at all, or, being entered into, the ex- 
tent of the surety’s liability might be thereby increased, the security so 
given is voidable at law on the ground of fraud.”(p) 

§ 7. *But where the creditor releases the principal, on a repre- 
sentation of the surety, which turns out to he founded in mis- 
take, though not to the surety’s knowledge, the surety cannot 
claim the benefit of the doctrine that the release of the prin- 
cipal releases the surety. Scholfield v. TemplerM) It would be 
otherwise where the creditor releases the debtpr through some 
mistake of his own. Th^re the surety is discharged. 

§ 8. So careful is the Law to protect a surety from any 
further liability than what he voluntarily incurred and in- 
tended to incur, that even when the situation and responsibility 
of his principal have been altered or extended, not by the act of 
the creditor, but of the Law itself, as where an Act of Par- 

m 

liament has, after the contract of suretyship, operated upon the 
status of the debtor, the surety has been held to be discharged. 
So in Pybus v. Gibb and othersi^) the condition of a bond recited 
that a bailiff of a coxmtry court had been appointed under 
the 9 & 10 Viet. c. 95, and stipulated for the proper execu- 
tion by him of all warrants issued out of the said court to 
the high bailiff, and for his due performance of the office 
of bailiff, and for his not taking any fees except those 


of funds wbich. tbe surety Lad a right to rely on as a security that the things should 
be done which he, as surety, had contracted with A should be done, is a prejudicial 
alteration of the surety’s position, which discharges him from liability. In WaUs y. 
SfiuUl&JOorthf 6 H. & N. 235, it was held in eq[uity that upon a contract of suretyshij^ 
if the person guaranteed does any act injurious to the surety, or inconsistent with his 
right, or^if he omits to do any act which his duty enjoins him to do, and the oxxiissioh 
, pioyes injurious to the surety, the surety will be discharged. 

The leading case is that of Rees v. Barrington, 2 Tud. and W. L. 0. 814, which 
with its Note should be carefully studied. 

(^) 5 Jur. n. ,s. 619, (y) $ Jur* n. s» p. 315. 
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specified in that act. Statutes were afterwards passed increas- 
ing the jurisdiction of the county court in point of amount, 
giving it jurisdiction in matters of insolvency and over ab- 
sconding debtors, and enabling any one of the bailiffs autho- 
rised by the judge to sell goods seized in execution without 
the intervention of a sworn broker. The Court of Queen’s Bench 
held, that by these statutes the duties and liabilities of the office 
were essentially changed, and the risk of the sureties increased, 
and that consequently they were discharged, although the breach 
of duty relied on arose entirely out of the original duties of 
the office, 

§ 9. A surety has two methods of protecting or recouping 
himself for any payment he may have ^>een compelled to make. 
He has a right of reimburseTnent against the principal debtor ; 
and he has a right of contribution against his co-surety, when 
there may be more than one, for whatever he has been forced 
to pay over and above the amount of his own proportional 
share of the joint liability. 

§ 10. In England, contribution has usually formed the sub- 
ject of a suit in Equity, except in very simple cases. There is 
however a concurrent jurisdiction in the Courts of law. The 
right to contribution was held by Lord Eyre, in Bering v. 
Eurl of Wmchelseai^) (the leading case) to be founded not on 
contract, but in a general equity. Courts of Common Law' 
in modern times, it is true, have assumed a jurisdiction found- 
ed on an implied promise, and 19, 20 Vic. c. 97, s. 6, may give 
them a more extended jurisdiction still. But constituted as such 
Courts are, the remedy must •ordinarily be more efficacious in 
Equity. This is of comparatively little importance in this country, 
where our Courts are all Courts of Equity : beyond this, that 
we shall look for our clearest guides in the decisions of the 
English Equity Courts. 

§ 11. Contribxxtion rests upon the principle stated , in the 
language of Francis' Maxims, '^that he should .have the 

(«) And see Omald v, the Mayor of Berwick upon Tweed, 2 Jut» n. s. p. 743, 
the Mayor, of Dartmouth ’Harbour v. BiXkj, 26 i/, «/“, Q. B, 90, 

W 1 Cojc. 318. S. C. 1. T & W. L. C. 78. 
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satisfaction -wiiich sustained the loss ” lUustratious of its 
ap]plication are to be found hi various departments of the Law. 
Thus in Sterlmg v. Forrester, (^) Lord Fedjesdale said, 

The decision in Deering v. Lord TTincheUea proceeded on a principle 
of law, which must exist in aU countries, that, where several persons 
are debtors all shall be equal. The doctrine is illustrated in that case 
by the practice in questions of Average, 8cc., where there is no express 
contract, but Equity distributes the loss equally. On the prisage of wines, 
it is immaterial whose wines are taken ; all must contribute equally. So 
it is where goods are thrown overboard for the safety of the ship. The 
owners of the goods saved by that act must contribute proportionally of 
the loss. The duty of contribution extends to all persons who are within 
the scope of the equitable obligation/’ 

Familiar instances will occur to the reader, of contribu- 
tion by Legatees, where ^^he assets of the testator fall short, 
and the like. In fact, wherever one has received an advan- 
tage, it is equitable that he should share the burthen also. 
If any other rule were allowed, the creditor might select which 
of the sureties he pleased as his victim, 

§ 12. In some cases the law will by implication hold that 
men without any contract are bound to contribute to defray 
one another’s loss. This occurs in jettison, where a general 
average is struck, and the cost of the goods thrown overboard 
for the general weal must be shared among all who have 
merchandize in the ship. So the Rhodian Law provided : Lege 
Rhodid” says the Digest, (14 12 1. 1,) cavetur utsi levandce navis 
gratid jactns rmrcium faotus est orarvwm contrihntione sarcior 
iv/r good pro omnibus datum est' : nor is the principle con- 
fined to cases of actual jettison; it applies to losses incurred, 
or money paid, in the course of maritime adventure, for the 
common benefit of all. 

§ 13. It may not be out of place to remark here, that 
there can be no compulsoiy contribution between wrong doer$, 
Thua in a suit for damages against several trespassers,, as 

iu) ^ Bligks Eep. 496, 
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where they have beaten the plaintiff, or injured his property, 
the judgment awards a gross sum. Each is liable for the 
whole, and the execution may proceed against the goods of 
one or more. Such a on6 could not sustain an action 
against his fellow tort-fecbsor for contribution of what he had 
paid over and above his own supposed share. But where one 
of co-trustees has been guilty of a breach of trust, short of 
fraud, the rule is to sue all. The cestwi q%i trust may take out 
execution against any one of them he chooses : for each trustee 
is individually responsible for the whole. But a suit will lie by 
one Trustee against his co-trustees to compel contribution ; and 
so where a third party has reaped the benefit of the breach 
of trust ; though the trustees must in the first instance reim- 
burse the injured party, the loss may ultimately be cast on 
the party who was gainer by the breach of trust. Where the 
Trustees conduct has been fraudulent. Equity stands aloof, and 
will not compel contribution by his co-trustees. 

§ 14. The principles on which Sureties are indemnified are 
thus laid down by Story M 

“ Sureties are not only entitled to contribution from each other for 
moneys paid in discharge of their joint liabilities for the principal ; 
but they are also entitled to the benefit of all securities, which have 
been taken by any one of them to idemnify himself against- such lia- 
bilities. Courts of Equity have gone farther in their favour ; and held 
them entitled; upon payment of the debt due by their principal to the 
Creditor, to have the full benefit of all the collateral securities, both 
of a legal and an equitable nature, which the creditor has taken as an 
additional pledge for his debt. Thus for example, if at the time when 
the bond of the principal and surety is given, a mortgage also is made 
by the principal to the creditor, a,s an additional security for the debt ; 
there, if the surety pays the debt, he will be entitled to have an as- 
signment of that mortgage, and to stand in the place of the mort- 
gage. (^) And, as the mortgagor cannot get back his estate again with- 


(?j) Eq : Jur : § 499. , . 

(wj) So in Pearl V. Deacon, 3 Jur. n. s. $79 affirmed p.ll87, where T joined as surety 
in a note to secure one half of a debt with a knowledge that the debt was also secured 
by a Bill of sale of the debtor’s furniture. The creditor, who was the debtor’s land- 
lord, took bis furniture in execution for rent which subsequently accrued due. It 
was held that P was entitled to be discharged to the extent of one half the value of 
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out a reconveyance, tliat assignment and security will remain a valid 
and effectual security in favour of the surety, notwithstanding the bond 
is paid. This, indeed, is but an illustration of a much broader doc- 
trine established by Courts of Equity; which is, that a creditor shall 
not, by his own election of the fond, out of which he will receive 
payment, prejudice the rights which other persons are entitled to; but 
they shall either be substituted to his rights, or they may compel him 
to seek satisfaction out of the fund, to which they cannot resort. It 
is often exemplified in cases, where a party, having two funds to resort 
to for payment of his debt, elects to proceed against one, and thereby 
disappoints another party, who can resort to that fund only. In such 
a case, the disappointed party is substituted in the place of the elect- 
ing creditor ; or the latter is compelled to resort in the first instance 
to that fund which will not interfere with the rights of the other.” 

§ 15. So in Co^is v. Middletont^^) Lord Eldon said, 

“It is a general rule, that, in equity a surety is entitled to the 
benefit of all the securities which the creditor has against the principal ; 
but then the nature of those securities must be considered. Where there 
is a bond merely, if an action was brought upon the bond, it would 
appear upon oyer of the bond that the debt was extinguished. The 
general rule, therefore, must be qualified by considering it to apply to 
such securities as continue to exist, and do not get back upon payment 
to the person of the principal debtor. In the case, for instance, where, 
in addition to the bond, there is mortgage, with a convenant on the 
part of the principal debtor to pay the money, the surety paying the 
money would be entitled to say, * I have lost the benefit of the bond ; 
but the creditor has a mortgage, and I have a right to the benefit of 
the mortgaged estate which has not got back to the debtor.’ ” 

§ 16. But where there is no coUate^ral security from the 
debtor, but only his original liability, which is paid off by the 


the distress. And so in Pledge v. Bum, 6 Jur. n. s. 695, a person having a mort- 
gage for a guaranteed debt is bound to hold it for the benefit of the surety, so as to 
enable him, on paying the debt which he has guaranteed, to take the security in its 
original condition, unimpaired. Therefore, where the principal creditor and mortga- 
gee, on the bankruptcy of the debtor, took a conveyance of the equity of redeniption 
of the mortgaged premises, and in consideration thereof released the debtor and his 
estate from all claim, it was held, that tho surety was thereby released from his 
liability \ - 

- (i/OlL and R. m , 
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surety, a question has arisen, whether the surety is entitled to 
have the original undertaking of the debtor assigned to him by 
the creditor ; for it has been argued, the undertaking is extin- 

gnished by the payment, and there is nothing to assign. In 

Hodgson v. Shaw^iv) Lord Brougham said, 

“ The rule here is undoubted, and it is one founded on the plainest 
principles of natural reason and justice, that the surety paying oif a 
debt shall stand in the place of the creditor, and have all the rights 
which he has, for the purpose of obtaining his reimbursement. It is 
hardly possible to put this right of substitution too high, and the right 
results more from equity than from contract or quasi contract ; unless in 
so far as the' known equity may be supposed to be imported into any 
transaction, and so to raise a contract by implication. The doctrine of 

the Court in this respect was luminously expounded in the argument of 

Sir Samuel Romilly in Graythone v. Stoinburne ; and Lord Eldon^ in giving 
judgment in that case, sanctioned the exposition by his full approval, 
A surety, to use the language of Sir S. Romilly^s reply, will be entitled 
to every remedy which the creditor has against the principal debtor, to 
enforce every security and all means of payment ; to stand in the place 
of the creditor, not only through the medium of contract, but even by 
means of securities entered into without the knowledge of the surety ; 
having a right to have those securities transfeiTed to him, though there 
was no stipulation for that ; and to avail himself of all those securities 
against the debtor. I have purposely taken this statement of the right, 
because it is there placed as high as it ever can be placed, and yet it is" 
quite consistent with the principle of Copis v, MdMetonJ^ 

“ Thus the surety paying is entitled to every remedy which the creditor 
has. Rut can the creditor be said to have any specialty or any remedy 
on any specialty, after the bond is gone by payment ? The surety may 
enforce any security against the debtor which the creditor has ; but, by 
the supposition, there is no security to enforce, for the payment has 
extinguished it. He has a right to have all the securities transferred to 
him ; but there are, in the case supposed, none to transfer ; they are 
absolutely gone. He may avail himself of all those securities against 
the debtor, but his own act of payment has left none of which he can 
take advantage.” 

“But it is most material to the question now before the Court, to 
mark and keep distinctly in mind the grounds of the decision in Copk 
V. Middleton ; and it is for this reason that T have deemed it necessary 


(3^) 3 M. and K. 190. 
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to state them so particiilariy ; for they are such as do not exist at all 
in the case at present under consideration.”' 

Suppose that the debt in Oopis v. Middleton had been paid, not 
by the surety bound in the same obligation with the principal, but by 
a thhd party, who had by a separate instrument made himself liable for 
the same debt ; it is clear that the reason upon which the decision rest- 
ed would have failed altogether, while every one of the general arguments 
drawn from the rights of a surety to stand in the shoes of the credi- 
tor would have raisen up against the decision with a force not to be 
resisted. Now that is the present case. Johi Whaley became bound in 
the year 1816 with Henry Shaw as the surety of 'Richard Shaw, the princi- 
pal debtor. In the obligation entered into in that year he became bound 
by an instrument executed separately from the original bond ; and he and 
his representatives subsequently paid off the debt which he had then in- 
curred, and paid it off in discharge of his own obligation. The debt 
on the original bond being thus satisfied as far as the creditor was con- 
cerned by the second bond being paid off, the original bond of 1812 

was asigned in trust for the estate of John Whaley^ which had thus 
discharged the debt.” 

** It cannot in this case be contended that the specialty was gone ; 
that the bond of 1812 was paid off and at an end, and that in the 
year 1880 there remained nothing to be assigned. The bond of 1812 
subsisted to the effect of being assignable ; the bond of 1816, indeed, 
was paid by John Whaley^ and could not be assigned to him or his 

representatives so as to give him a claim as a specialty creditor against 

Henry Shawls estate. As against the estate Whaley could only claim on the 
indebitatus assumpsit at law,, and, in equity, he could only stand as a 
simple contract creditor; for there was no longer any thing capable of 
assignment ; the security was gone by being paid ■ off, but the security 
of 1812, in which the transaction had its origin, remained; the pay- 
ment, which of necessity must be attributed to the bond in which John 
Whaley was an obligor, could not extinguish that to which he was a 
stranger ; there was something consequently to assign, and an assignment 
was in fact executed. Copie v. Middleton was the case of John Whaley 
or his representatives claiming as specialty creditors against Henry Shmb 
or his estate ; and, according to the rule in that case, they would, have 
claimed in vain., Copk v. Middleton was not the case of John Whaley 
or his estate paying. Ms separate bond, and talcing an assignment of a. 
formerly executed and. still subsis^ng security, viz, the bond of 1812, 
and no one . of the reasons , which decided that- is. applicable to this 
'case.”.* ' , 
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‘‘ Thus, to try how far these reasons apply, a surety has a right to 
all the securities in force against the principal debtor. John JFhdey or 
his representatives, therefore, have a right to the benefit of the bond 
given by Richard Shaw, because that is still in force. In Copis v. 
Middleton the Coui't admitted the surety’s right, as against the princi- 
pal debtor, to stand in the shoes of the creditor, but said, there were 
no shoes for him to stand in, because the bond, having been paid off 
by a party to it, was gone at law. Here there are such shoes ; the 
bond of 1812, is not paid off, and it has been formally assigned by 
the .creditor to John Whalei/e representatives. 

“ It is difficult to suppose a ground for excluding John TFhaley^e re- 
presentatives in this case that would not deprive any purchaser of a 
bond of the‘ right to what he had bonght, or at lehst prevent a colla- 
teral surety from becoming purchaser of the obligation which he had 
guaranteed by a separate instrument. By paying off his own bond and 
obtaining an assignment of the bond of 18^1, John Whaley and his re- 
presentatives had become purchasers of the latter specialty, and stood in the 
relation of assignees of the debt. It is true that, if the surety had paid 
off the bond in which he was bound, he could have no assignment ; but 
that is because, in paying at once his own debt and the principals, he 
had extinguished the obligation.” 

** In deciding Coyie v. Middleton, Lord Mdon expressly admitted that 
where a mortgage has been given in further security for the ’ same debt, 
the surety who paid off the specialty was entitled to an assignment of 
the mortgage; and so if there was but one specialty, viz. the mortgage, 
because there the payment did not, as in the case of a bond, extinguish 
the security without a reconveyance, and there was something to 
assign or tra.nsfer. It is impossible, in principle, to distinguish the case 
so put from the present ; the ground of debt is the * same in the mortgage 
and the bond, as it is the same here in the bond of 1812 and the bond of 
1816. Paymg off the mortgage debt would have effectually excluded 
the mortgagee ffom any recourse against the estate in equity ; and so would 
paying the bond of 1816 have prevented, in equity, the obligee from suing 
on the bond of 1812, and might possibly have called, from the Court of: 
Common , law in which, any such action was brought, an order to stay 
proceeding on it. Tet the original security subsisted, as the mortg^e 
subsisted, notwithstanding, the discharge of the second security, and the 
inability of the creditor to avail himself of it in an equitable point of 
view, so as to have double satisfaction of his debt. It subsisted, as the 
mortgage did, only to the effect of clothing the surety with that creditor’s 
rights against the principal debtor. 
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§ 17. The Eoman Law went further than our own. It 
permitted the surety who had paid the whole debt to call 
upon the creditor for an assignment of the very debt. Upon 
this subject, writes Story 

“ A. far more liberal and comprehensive doctrine pervades the Homan 
Law. Not only is the surety by- that law entitled in such cases to the 
benefit of all the collateral securities taken by the creditor but he is also en- 
titled to be substituted, as to the very debt itself, to the creditor by 
way of cession or assignment. And upon such cession or assignment 
upon payment of the debt by the surety, the .dsbt is, in favour of the 
surety, treated not so much as paid, as sold ; not as extinguished, but 
as transferred with ah its original obligatory force against the principal. 
Mdejimorihus succurri solet, ut stipulator compellaiur ei, quij solidum 
solvere paratus est^ venders cmlerorum nomina, Oum is, qui et reum et 
Jidejimores liahens, ah uno ex fide jtmoi'ihus accepta pecunia prcestat ac- 
Hones ; poterit quidem did, fiullas jam esse ; cum suum perceperit, et 
perceptione omnes Uherati sunt. Sed non ita est ; non efiim in solutum 
accepit, sed quodammodo nomen dehitoris vendidit. M ideo hahet actiones^ 
quia tenetur ad is ipstim^ ut prcestet actiones. Here we have the doctrine 
distinctly put, the objection to it stated, and the ground upon which its 
solution depends affirmed. The reasoning may seem a little artificial, but 
it has a deep foundation in natural justice. The same doctrine stands 
in substance approved in ah the countries which derive their jurispru- 
dence from the Civil Law. 

“ The Homan Law carried its doctrines yet farther in furtherance of 
the great principles of Equity. It held the creditor bound not to deprive 
himself, of the power to cede his rights and securities to the surety, 
who should pay him the debt ; and if by any voluntary and unneces- 
sary act of his own, such a cession became impracticable, the surety 
might, by what was technically called Bxceptio cedendarum actionum, bar 
the creditor of so much of his demand, as the surety might have received 
by a cession or assignment of his liens and rights of action against the 
principal debtor. Si creditor a dehitore culpa sua causa cedderit props est, 
ut actions mandati nihil a mandators consequi deheat ; cum ipsius. vitio 
acciderit, ne mandaiori possit aotionibus cedere. The same doctrine has been in 
some measure transfused into the English Law in an analogous form ; not 
indeed by requiring an assignment or cession of the debt to be made ; but 
by placing the surety paying debt, under some circumstances in the place 
of the creditor. And if the creditor should knowingly have done any act to 


(z) Eq ; Jut : § 500 — 2, 




19 & 20, Vic. c. 97, s. 5. 


381 


deprive the surety of this benefit, the surety, as against him would 
be entitled ^ to the same equity, as if the act had not been done. On 
the, other hand, if a surety has a counter bond or security from the 
principal^ the creditor will be entitled to the benefit of it ; and may in 
equity reach such security to satisfy his debt.” 

§ 18. I have been thus lengthy in explaining what the 
English Law was, and what was the policy of the Roman Law, 
in order more fully to impress upon the reader the salutary 
change which has been effected by 19 & 20 Vic. c. 97, s. 5, 
which enacts that, 

“Every person who, being surety for the debt or duty of another, 
or being liable with anotiier for any debt or duty, shall pay such debt 
or perform such duty, shall be entitled to have assigned to Mm, or to 
a trustee for him, every' judginent, speciality or other security which 
shall be held by the creditor in respect o^ such debt or duty, whether 
each judgment^ ejgeciaUg^ or other aecuritg shcdl or ehall not be deemed 
at law to have been satisfied hg the pagment of the debt or performmtce 
of the duty ; and such parson shall be entitled to stand in the place 
of the creditor, and to use all the remedies, and, if need be, and upon 
a proper indemuity, to use the name of the creditor, in any action or 
other proceeding at law or equity, in order to obtain from the princi- 
pal debtor, or any co-security, co-dontractor, or co-debtor, as the case 
may be, indemnification for the advances made and loss sustained by 
the person who shall have so paid such debt or performed such duty j 
and such payment or performance so made by such surety shall not be 
pleadable in bar of any such action or other proceeding by him : Pro- 
vided always, that no co-surety, co-contractor, or co-debtor shall be en- 
titled to recover from any other co-surety, co -contractor, or co-debtor, 
by the means aforesaid, more than the just proportion to which, as be- 
tween those parties themselves, such last-mentioned person shall be justly 
liable.” 

§ 19. When a surety gets rid of an obligation at a les^ sum 
than its full amount, he will not, as against his principal, be 
allowed to make himself a creditor for a larger amount than 
he has actually paid in disoharge of their common obligation. 
Reed v. NorrisXd) 

§ 20. This seems a not improper place for mentioning the 


(a) 2 M. and Cr. 361, 37^. 


49 



382 


APPEOPEIATION OF PAYMENTS. 


doctrine of appropriation of payments* Suppose a surety pay^ 
ing the principal creditor, with whom he had another distinct 
account, or the case of the principal debtor paying the cre- 
ditor with whom he had another account than that guaran- 
teed, it may become important to consider whether such pay- 
ments have been appropriated by any of the parties to the 
discharge of the specific debt, or whether it is still open to 
consider such payments as made generally, or whether the cre- 
ditor has still a right to appropriate them to other account 
than that guaranteed. The doctrine of the Law with respect 
to appropriation of payments is contained in a very concise v 
passage in Smith's Mercantile Law :(J>) which will serve as a 
guide in such questions. 

“ It frequently happens, that a party who pays money is indebted in 
several ways to the party who receives it from him ; in such cases it 
becomes a question to the reduction of which of his debts the payment 
must be applied. The rule is, tliat the party paying has power to mahe 
the application at the time of payment— ’wliich he may do either by 
express words, or a conduct indicative of his intentions ; but that, if 
he neglect to make it, the party receiving may, and is not bound to 
make an immediate application ; and, though it was once said, that, 
perhaps, he ought to make one within a reasonable time, it seems now 
pretty well established that he may make it at any time before the 
matter comes to the consideration of a jury. There are two old cases, 
in which it is laid down, that if principal and interest are both due, 
a general payment .shall be ascribed first to the interest.” 

‘®When there is an accoiyit current between the parties, ex. gr. a 
banking account, the law, in the absence of any other specific arrange- 
ment between them, presumes that they intended to apply the first item 
on “the credit side to the first item on the debit side, and so on. 

The Civil law,” said Tindal^ 0. J. in Mills v. Foiches “ it is said, 
applies the payment to the more burdensome of the two debts, where 
one* is more burdensome than the other ; but I do not think that such 
is the rule of our law. According to the law of England, the debtor 
may in the first instance appropriate the payment — solvUur in modmi 
s&hentis : if he omits to do so, the creditor may make the application 
— recipitm* in modum reoipientis ; but if neither make any appropriation 
the law appropriates the payment to the earlier debt. And accordingly in that 


ib) p. 02. 
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case it was held, that, the debtor having made no appropriation at the time of 
payment, the creditor had a right to appropriate a payment made generally to 
a debt barred by the Statute of Limitation. Nay, in one case it was 
decided, that an attorney, who had done work for a corporation with- 
out a retainer under seal, might appropriate a general payment to the 
work so done; though the court held at the same time that he could 
not have recovered payment in an action. Where there are distinct de- 
mands,* one against a firm, and the other against one only of the partners, 
if the money paid be the money of the partners, and be not specifi- 
cally appropriated by the payer, the creditor must not, and the law 
will not, apply it to the demand upon the individual ; for that 
would be to pay the debt of one with the money of others. And 
though, where prior demands are eq^uitable, and subsequent ones legal, 
the creditor may apply a general payment to the former, yet, if the 
prior ones be legal, and* the subsequent equitable, the Courts will not 
allow a general payment to be appropriated, at the time of the trial to 
the latter. Nor will an appropriation be* allowed, which would de- 
prive the party paying of a benefit, such as the taxation of costs ; 
and therefore an attorney cannot apply’ a general payment to the taxa- 
ble items of his bill only. If some of the demands be illegal, a gene- 
ral payment will be applied to the legal demand ; but where au Act 
of Parliament does not render a particular species of contract illegal, but 
only prohibits the enforcement of it by action, there a creditor may ap- 
propriate a general payment to a demand arising out of such a con- 
tract. When the same broker sold goods of A and goods of B, to the 
payer, a general payment, if insuEcient to discharge both debts, must 
be applied proportionably to them both. Au intention on the part of 
the debtor to appropriate to a particular debt is perhaps more easily- 
presumed in favour of a surety, where there are any circumstances which 
can be considered indicative thereof; but, in the absence of such cir- 
cumstances the law, it seems, will not apply a payment in his favour.’’ 

§ 21. The Leading Case on appropriation of payments is 
Clayton's Oase/c) In that case Sir W. Grant, M. R said, 

“This state of the case has given rise to much discussion as to the 
rules by which the application of indefinite payrhents is to be governed. 
Those rules we probably borrowed in the first instance from the civil 
law. The leading rule, with regard to the option given, in the first 
place to the debtor, and to the creditor in the second, we have taken 
literally from thence. But, according to that law, the election was to 


(c) 1 Mer. 585. 
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be made at the time of paymeat, as well ia the case of the creditor, 
as in that of the debtor, ‘ in re frmmti^ Jioc est daiim^ atque soluium 
est^ cceterum postea non permitiitur' (Dig. lib. 46, tit. 3, § 1). If 
neither applied the payment, the law made the appropriation according 
to certain rules of presumption, depending on the nature of the debts, 
of the priority in which they were incun*ed. And, as it was the actual 
intention of the debtor that would in the first instance have governed ; 
so it was his presumable intention that was first resorted to as the rule 
by which the application was to the determined. In the absence there- 
fore of any express declaration by either, the inquiry was, what application 
would be most beneficial to the debtor. The payment was consequently 
applied to the most burdensome debt; to one that carried interest, rather 
than to that which carried none ; to one secured by a penalty rather than 
to that which rested on a simple stipulation; and, if the debts were 
equal, then to that which .had been first contracted. ^ In Ids, qua 
prase?iti die de^&ntur, constat, quotiens indistincti quid solmtur, in gra- 
morem cau,sam videri solutim, * Si auteni nulla prmgravet (id est, si omnia 
nomina similia fuerint), in antiquiorm( ” (Dig. lib. 46, tit. 3, § 5.) 

But it has been contended that, in this respect, our Courts have en- 
tirely reversed the principle of decision, and that in the absence of ex- 
press appropriation by either party, it is the presumed intention of the 
oreditor that is to govern ; are at least that the creditor may at any time 
elect how the payments made to him shall retrospectively receive their 
application. There is certainly a great deal of authority for this doctrine. 
With, some shades of distinction, it is sanctioned by the case of 
Q-oddard v. Cox, 2 Stra. 1194 ; by Wilkinson v. Sterne, 9 Mod. 427 ; 
by the ruling of the Lord Chief Baron in Nemmarch v. Clag, 14 East, 
239 ; and by Feters v. Anderson, 5 Taunt. 696, in the Common Pleas. 
Prom these cases I should collect, that a proposition which, in one 
sense of it, is indisputably true, namely, that if the debtor does not 
apply the payment, the creditor may make the application to what debt 
he pleases, lias been extended much beyond its original meaning, so as, 
in general, to authorize the creditor to make his election when he thinks 
Jit, instead of confining it to the period of payment, and allowing the 
rules of Law to operate where no express declaration is then made(* 

§ 22. Hence we learn that the Debtor h^ the first option 

ajipropriation, or as the Eoman Law termed it, imq^utation 
of a payment made by him to his creditor. 

“ Qyotiensf says the Digest, 1. xl. id. tit. 3 1. 1., quis debitor ex plurihus 
cfmds, mum^ debitum solvit, est in arbitrio sohentis dicer e quod potius 
debitum voluerit soluium, et quod dixerit, id - erit soluium*^ 
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' So in an anonymous case in Gro. Eliz, 68, where the defendant 
owed the plaintiff certain money upon a bond, and certain money 
for wares sold, as it appeared by his book. At the day when 
the money became due upon the bond, the defendant duly 
tendered the money according to the bond; the plaintiff ac- 
<?epted it, and said it should be for the debt due by his book, 
and not for the other debt; but the defendant said he paid 
it upon his bond and not otherwise ; and the plaintiff crossed 
his book pretending the book debt, to be discharged, and brought 
an action of debt upon the bond. And it was adjudged against 
him ; for it was said the payment is to be in that manner 
that the defendant would pay it, and not according to the words 
of the plaintiff how he would accept it.” 

§ 23. Where there is no express direction from the debtor, 
his intention to appropriate it to a particular debt may be in- 
ferred from a consideration of the course which his interest 
would induce him to pursue. Thus when two debts are owing, 
one of which is barred by the Statute of Limitation, it is a fair 
inference that a payment is intended to be made on account of 
the debt not barred by the Statute. Tlius in Nobsh v. HodgsonXd) 
Lord GraTi/woTth, L, Ch. said, 

What I deduce from the authorities is, that where a payment is made 
as principal, the effect of it will be to take out of the operation of the 
statute any debt which it is not barred at the time of payment, but that 
it will not revive a debt which is then barred ; and that where there are 
several debts, the inference will be that the payment is to be attributed 
to those not barred. What may be, the effect where there is a single 
debt consisting of several items, some of which are barred and some not, 
may be doubtful. Exactly the same principle applies if the payment is 
made in respect of interest.” 

§ 24. Where the debtor does not appropriate, the creditor 
may. The rule of the Roman Law was, 

Quotiem non dicimm id quod ^olutum in arUirio est aceipimik 
eui potius deUto accqptum 

But our Law differs from the Roman, in not requiring this 


(<i) 19 Jar. p. $46. 


(e) Dig. L xivi. tit 31. L' 
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appropriation to be immediate. The creditor may appropriate 
to any debt he pleases, at any time before the case comes on 

for trial. Where there are two debts, one of which is nnlaw- 

fill, the creditor may not appropriate to the unlawfal debt. 

Blit it is otherwise, where one of two debts is only barred by 

Statute. In the Leading Case of Mills v. Fowlces^if) Tindal, 
C. J. said : — 

As there was no appropriation, nor any evidence of an intention on 
the part of the debtor to apply the payment in part discharge of one 
of the earlier items, I think it has not the effect of exempting them from 
tlie operation of the statute. Then comes the question, has the plain- 
tiff a right to apply that payment in satisfaction of the prior debt barred 
by the statute ? For, though the plaintiff is bound by the statute with 
respect to his right to sue the defendant, yet where the debtor has made 
no appropriation of the money, the law as to its application remains the 
same as before. The civil law? it is said, applies the payment to the more 
burdensome of two debts, where one is more burdensome than the other ; 
but I do not think that such is the rule of oiur law. According to the 
law of England the debtor may, in the first instance, appropriate the 
payment, — ‘ solvitur modum solventis ,•* if he omit to do so, the cre- 
ditor may make the appropriation ; ‘ rea^itur in modum reei'ptentisJ' ’’ , 

§ 25. Where neither debtor nor creditor appropriates, the 
Law decides the course of appropriation. It is, that the money 
shall be carried to the extinction of the earliest item due : not 
as in the Roman Law, the most burthensome. But this may 
be overcome by a course of dealing between the parties, or a sti- 
pulation to the contrary : for modus et conventio vi/ncnmt legem, 
of which the case oiffenniker v, Wigg,iff) affords a good example. 

Tliere Lord Denman, C. J. in delivering judgment, said, 

“ It was contended that, as the bond was executed by some of the de- 
fendants, on the 10th of January, and by all on the 12th, the sum of 
£1294. 6s. above noticed must, from the date, have included the £1000 
to secure which the bond, was given; that the whole formed one account; 
and that in ordinary banking, in which, according to the language of 
Sir W, Grant, Mr. E., all the sums paid in form one blended fund, the 
parts of which have no longer any separate existence ; and that ‘ it is the 
first item on the debit side of the account that is dischai'ged or redu- 


(/) 5 Bingh. n. 1. 455. ^ (<;) 4 Q. B. 792* ■ 
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ced by the first item on the credit sxde/W in which case the doctrine 
of Sir W. Grant was fully adopted. And it is presumed that, generally 
speaking, and with reference to a case like that which he was consider- 
ing more especially, the doctrine of that eminent judge admits of no 
doubt. But it is equally certain that a particular mode of dealing, and 
more especially any stipulation between the parties, may entirely vary 
the case.” 

§ 26. So money paid will Be appropriated in the first in- 
stance in extinction of interest, and then of principal So the 
Roman Law said, 

“ 8i neuter mluntatem expremt^ piue in muras^ id quod eolvitur^ 
delude in eorteum accepto feretur^il) 


iji) Claytm^s Ctwe, X Mer. 530, 572 and JBodenham t . PurchmCi 2 B* & Aid, 59. 
(») Cod. L viii tit. 53 1. 
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HEN. 

“ Jbr in hehalf of trade and commerce^ the late doth annex the condition 
that the bailee tJiall retain in certain cases ; for men that get their 
livelihood hy commerce^ and by entertainment of others, cannot annex such 
disobliging conditions that they shall retain the bailor^s property in case 
of non-payment, or make such disadvantageous and impudent suppositions 
that they shall not be paid ; and therefore the law annexes such a con^ 
dition, without any express agreement of the parties P 

Bacon’s Abridgment. 

§ 1. A lien is a right to retain property until a debt due 
to the person retaining it is paid. 

§ 2. Liens are partievZar or general : the former exist in 
respect of the particular goods, for doing something to which 
the debt arises : and these are favoured by law. 

§ 3. General Liens are those by which goods are retained 
for a general balance ; and these are construed strictly. 

§ 4. Liens arose from the law compelling a party to receive 
goods; and hence it was deemed only . fair that he should be 
allowed to retain them until he was paid for the work which 
he had no power to decline doing. Thus an innkeeper, who is 
compelled to receive guests, has a lien on their goods for his 
bill ; so of a carrier by land or sea : the rescuer of goods from 
the perils of the sea has a lien on them, on account of pub- 
lic policy ; and by usage, hens have been created in vario\is 
trades : they are also of course capable of being created by the 
express contract of the parties in any particular case. 

§ 5. Where there is no express contract or usage, the Law 
has drawn this distinction. When there has been some altera- 
tion effected in the character of the goods by the labour of ^e 
bailee, he has a right of lien ; otherwise not. A miller who grinds 
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corn, a slupwright who builds or repairs a ship, has a lien, (a) 
A stable keeper has not for the livery of a horse. And this 
distinction is well illustrated by the two cases of a livery stable 
keeper and a horse-trainer, the latter of whom has a lien. 
In the former case there has been no alteration in the character 
of the animal. The stable keeper has merely supplied food, 
lodging, and grooming. In the latter, the trainer has improved 
the animal’s character and capabilities. He may have broken 
it in, and thus converted it from an ungovernable into a docile 
animal ; he may have brought out its speed and its strength, 
and the like. 

§ 6. Thus liens arise by usage, either by the custom of the 
trade, or by the previous course of dealing of the parties. It has 
been decided,” (^) writes Smith, that an attorney has a lien for his 
general balance on papers of his clients? which come to his hands in 
the course of his professional employment. W So a banker, who has 
advanced money to a customer, has a lien for his general balance 
upon securities belonging to such customer, which come into his 
hands, but not on muniments pledged for a specific sum, or left 
casually at his shop, after his own refusal to advance money on 
them, or negotiable instruments belonging to a third person 
left in the banker’s hands by his customer. So it has been 
determined, that calico-printers, dyers, and wharfingers have liens 
for their general balance, but not fullers. However, notwith- 
standing these decisions, it does not appear certain that the right 
of lien may not, even with respect to some of the above trades, 
be hereafter contested, for the Court has remarked with re- 
spect to wharfingers, that there may be usage in one place 
varying from that which prevails in another ; the party, there- 
fore, claiming to retain goods for a general balance, should, 
in almost every instance, be prepai*ed with evidence of the 
usage applicable to his own case. It is, however, established 

(a) But a slupwright is not entitled to he paid for tha use of his dock while he 
detains a ship under a lien against the will of the owner. The law gives no right to 
add to a lien upon a chattel a charge for keeping it till the debt is paid. Somes v. The 
British Empire Skipping Company, 6 Jur. n. a. p. 761. 

(6) Smith’s Merc. Law 638. 

(c) But an attorney has no lien for costs on real eskite recovered by his exertions for 
his client. Maw v. Meale, 27 L. J. n s. ch. 444. 
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too well for dispute, that a factor has a lien upon all goods 
in his hands as factor, for the balance of his general account ; 
and even on the price of those, with the possession of which 
he has parted. Thus, where A consigned goods to B, a factor, 
to whom he owed more than their value, and B sold them 
to 0 to whom he was himself indebted, the factor having be- 
come bankrupt, it was decided that he had a lien on the whole 
price due from C, which must consequently be placed to the 
credit of his assignees, in winding up his account with C, and 
that A was not entitled to any portion of it. But a factor 
has not a lien for debts which accrued before his character as 
such commenced. Policy-brokers have also a general lien, and 
may avail themselves of it to obtain payment of the balance 
due to them from their employer, though he be merely an 
agent, if he did not disclose his principal ; but not if they 
know, or there is enough* to indicate to them, his represent- 
ative character, Wliether carriers have, by the usages of trade, 
a general Hen, is a matter which has been of late years a good 
deal disputed ; the prevaUing opinion seems to be, that they 
have. But the master of a ship has no lien on the vessel o^ her 
freight, either for his wages or disbursements on her account.” 

§ 7* Where there has been, or is, no possession, there can 
at law be no lien : for Hen is a right to retain. Thus where 
the goods are abandoned, the Hen is gone. The original pos- 
session must be Imtoful, or no right of Hen can arise. Thus a 
creditor cannot tortiously seize his debtor’s goods, and then 
claim a right to retain them. And even where a general Hen is 
recognized yet that will not apply to transactions where goods 
are held for a particular purpose. W The bailor has always a right 
to the restoration of the goods on payment of the price or 
the labour bestowed upon them, or his general balance, as the 
case may be ; or upon tender of such sum : and if the bailee, 
when a tender is made, claims to retam the goods on some 
other ground than that of Hen, he cannot afterwards set up 
his Hen. The vendor of land and his representatives have a Hen 
upon it for the unpaid purchase money, not oiily against the 


(c?) Qonison, 30 .L, J. n. s. 37- 
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purchaser, but against his heirs and subsequent purchasers with 
notice. Tlie vendee and those claiming under him are trustees 
for the vendor, for they ought not in conscience to get the 
estate without paying the full consideration for it. 

§ 8. In accordance with this was the Roman Law, This is 
the language of the Institutes. 

VenditcB vero res, et traditce, non aliter emptori acqui- 
rnntur, qwam si is venditori pretium solverit, vel alio modo 
ei satisfecerit ; velut, ex promissore ant pignore dato. Sed, si 
is, qwi vendidit, fidem emptoris sequutus fiverit, dicendum est, 
station rem emptoris fieri. Quod vendidi, non aliter fit acdpientis, 
quam si a/at pretium nobis solutum sit, aut satis eo nomine fac^ 
tarn, vel etiam fidem hahaerimas emptori sine ulld satisfaetioneM) 

§ 9. If the consideration money is expressed to be paid ixij 
the conveyance, and even a receipt endorsed on the back ; or if 
a security is taken for the payment of the purchase money, thel 
lien nevertheless exists, if in fact the money has not been paidJ 

§ 10. Therefore where one of several joint owners lays out 
his own money in repairs or improvements for the common bene- 
fit, he shall have a lien for the amount ;(/) for nemo debet loou- 
pletari ex alteonus ineommodo^ff) ; and the rule is the same 
where the true owner stands by and sees improvements made 
by a person who has not himself notice of such owner's interests , 
without sa y in g anything ; for jure natwce ceqauon est, neminem 
^cum alteodus detrimento aut injarid fieri locapletioremXti) The 
Hindu Law permits the mortgagee or tenant in possession to 
YQQOVQT the value of improvements at the termination of his 
estate. There are other equitable liens which the state of the 
Law and society in this country render it unnecessary to notice. 

(<?) Inst. 1 ii. t. 1. § 41. 

(/) Though at oommou Law a jointowner is not entitled to sue his jointowner for 
contribution on account of expenses which the former has voluntarily incurred, with- 
out any express stipulation or contract between them, for repairs &c., to the common 
property, yet the equitable doctrine of the Roman Law prevails in our Equity Courts. 
So in the Pandects (Dig ; c. 10. t, 1 1- 12.) JSi csdea communes dnt, aut panis communis, 
tt mm rejkere vel demolire vel in eum im-mittere quid opus set ; communi dividendo judi- 
do erit agendum, aut interdicto, uti possidetis, experimur, 

{(/) Dig. 1. 50 t. 17 L 206. (h) Dig, 1. 50 1. 17 h 206. 
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AGENCY. 

Qui facit per alium, facit per se. 

§ 1. An agent is a person authorized to do some act or 
acts in the name of another who is called his principal An 
agent is the Procurator of the Roman law ; the principal is 
the Domintis, Procurator est qui aliena negotia rmndata do^ 
mini ministrat(^) 

§ 2. It is a general rule that an agent, unless specially em- 
powered, cannot substituter another in his place ; for the law 
is Delegata potestas non potest delegari : mcarius non habet 
vicarium. Procurator alium procuratorem facere non possit 
The relation is founded in confidence ; and the principal ought 
not to have a party thrust upon him of whom he knows no^ 
thing, and who may not be to his liking. At the same time 
this rule does not prevent the agent from employing all such 
instruments as are necessary for the due performance of his 
duty; for all such power is tacitly implied: cuicunque aliquis 
quid concedit, concedere videtur et id sine quo res ipsa esse 
'non potuit. And that, even though the authority may not con- 
tain any express mention of such power : Expressio eorum quce 
iadte insunt nihil operatur : and Quod subintelligitur rwn deest 

§ 3. An agent may be appointed by bare words, or his 
agency may be inferred from the conduct of his supposed prin- 
cipal concerning him. Agency may be general or special ; limit- 
ed or unlimited ; no particular form of appointment is necessary* 
Procurator constitutus est vel coram vel per nuncium, vel per 
epistolam. 

§ 4. The division of Smith in his Mercantile Law may be 
most conveniently followed here. He treats of the mutual rights 


(a) Dig. 1. 3 tit. 3, 1. 1. 
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of the agent and his principal ; of the mutual rights of prin- 
cipals and third parties ; and of the mutual rights of agents 
and third parties. Each of these heads is considered with re- 
ference to the rights of the one party against the other ; and 
hence a six-fold division of the subject. 

§ 5. The rights of principal against agent The fiduciary 
relation of the parties calls for uberrima fides. Whatever be the 
character of the duties, the agent is to fulfil them to the letter, 
if possible. So the Eoman Law. Igitur commodissime ilia 
forma in mandatis servanda esty ut, quotiens oertum manda- 
turn sit, recedi a formd non deheat Diligenter fines man- 
dati custodiendi sunt ; nam qui excessit, aliud quid faeere 
videtur,^' He must employ skill ; for if he engage without it, 
he is a deceiver, Imperitia culpce admmieratur : spondet peri- 
tiam artis : spondet diligentiam agendo negotia paremM If he ex- 
ceed his authox'ity, loss will fall upon him ; while he must ac- 
count to his employer for all profits. Procurator, ut in cceteris 
quoque negotiis gerendis, ita et in litibus, ex bond fide rationem 
reddere debet Itaque, qiiod ex lite consecutus erit, sive princi- 
paliter ipsius rei nomine, sive extrinsecus ob earn rem debet 
mandati judicio restituere. He cannot dispute the title of his 
principal j he must keep a clear account; and communicate all 
results to his principal When loss occurs through his negli- 
gence, or additional expense has been incurred, which but for 
sudi negligence might have been avoided, he will have to bear 
it So the Roman Law- 

** Si miM mandaveras, ui rm> iihi aliquant entam, egoqtte emero meo pretio, 
haheho mandati actmiem de pretio recuperando. Sed et si iuo pretio, im-^ 
pendero tamen aliquid dona fide ad emplionem rei, erit contraria mandati 
actio, aut el rem emptam nolis recipere. Simili modo, et si qnod aliud 
mandaveris, et in id mmptum fecero, Impendia, mandati exsequendi gratid 
facta, si bond fide factx smi, restitui omnimodo debent ; nec ad rem perils 
net, quod is, qui mandasset, potuisset, si ipse negotiim gererei, minus im- 
pendere. Sumptus bond fide necessaiio faotos, etsi negotio finem adhibere 
procurator non potuit, judicio moMdati restitui neoesse est. Si tamen nihil 
cnlpd tud factum est, sumptus, quos in litem probabili ratione feceras, com- 
traria mandati acUone peiere potes. Si quid procurator extra mandatim 


(5) Dig a 50 tit 17, L 182. 
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m voluptatem fecit^ permittendim el quod sme damuo doniinijiat^ 

nui rdtionem siimptm isiius dominus admittity 

An agent to sell, must insure goods if liis principal requests, 
or if it has been the course of business to do so ; and if he 
cannot effect an insurance, he must inform i^is principal. He 
must sell for the price limited, where a price is limited ; or if 
not, for a fair market price ; he must not sell upon credit 
where the goods are ordinarily sold for cash only. 

§ 6. Del credere agents, however, who are paid an extra 
remuneration for insuring payment of goods intrusted to them 
for sale, may of course sell for credit. They are however only 
sureties, and cannot be resorted to by the principal for pay- 
ment in the first instance, before the purchaser has failed to pay.(c) 

# 

§ 7. One of an agent’s main duties is to keep a true and 
clear account. Courts of Equity, writes Story, [d) adopt very en- 
larged views in regard to the rights and duties of agents ; and 
in aU cases where the duty of keeping regular accounts and 
vouchers is imposed upon them, they will take care that the 
omission to do so shall not be used as a means of escaping 
responsibility, or of obtaining undue recompense. If, , therefore, 
an agent does not, under such circumstances, keep regular ac- 
counts and vouchers, he will not be allowed the compensation 
which otherwise would belong to his agency. (®), Upon similar 
grounds, as an agent is bound to keep the, property of his 
principal distinct from his own : if he mixes it up with his own, 
the whole will be taken both at Law and in Equity to be the 
property of the principal, until the agent puts the subject mat- 
ter imder such circumstances, that it may be distinguished as 
satisfactorily as it might have been before the unauthorized 
.mixture on his part.(/) In other words, the agent is put to 
the necessity of showing clearly what part of the property 


(c) In strictness he is not a surety. No note is necessary to bind him. The princi- 
pal tieed not m.e. the purchaser before having recourse to the del credere agent. It is 
sufficient if he fails to pay. 

((Z) Eq. Jut. § 468. (e) White v. Lady Lincoln, 8 Ves. 363. 

(/ ) Lvpton V. White, 15, Ves. 436, 440. 
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belongs to him, and so far as he is , unable to do this, it is 
treated as the property of his principal, to) Couiiis of Equity 
do not in these cases proceed upon the notion, that strict 
justice is done between the parties ; but upon the ground that 
it is the only justice that can be done, and that it would 
be inequitable to suffer the fraud or negligence of the agent 
to prejudice the rights of his principal. W 

§ 8. Agents for purchase must follow instructions, or the 
principal may repudiate the transaction ; but the principal must 
give notice of such repudiation to the agent within a reason- 
able time, 

§ 9. Rights of Agent agaimt PTinaipal, He is entitled to 
remuneration, ordinarily called commission, fixed sometimes by 
special agreement, sometimes by the linage of trade. But if his 
employment be illegal, he cannot enforce payment, for the law 
will not assist him. He may forfeit it by misconduct, such as 
neglect, want of skill, and the like. He is entitled to be reim- 
bursed all advances made by him in the regular course of his 
business : such as charges for duties, ware-housing &c. ; but 
charges occasioned by his own neglect are not within the regu- 
lar course of employment. Where he acts bond fide, he is not 
liable to his Principal for the result of contracts entered into 
on his behalf, Beshourg v, BruchnerSi) And on the other 
hand he is entitled to be indemnified for any liability incurred 
by him consequent on his employment. Warton v. HarrisonS 5) 

§ 10. Rights of third persons against Principal, As far as 
the agent’s authority extends, he can bind his principal to third 
persons. The extent of an agent’s authority is to be measui*ed 
by the extent of his usual employment. 

, For he,” writes Smithi^) who accredits another by employing him 
must abide by the effects of that credit, and will be bound by con- 
tracts made with innocent third persons in the seeming course of that em- 
ployment, and on the faith of that credit, whether the employer intended to 


{{/) Panton v. Panton, cited 15 Ves. 440 ; Chadwortk v. Edwards, 8 Ves. 4G. 
(h) L Upton V. White, 15 Ves. 441. ' (?) 27 L. J. n. s. Exch : 90. 

{j) 29 n. s, Q. B. 14. ■ {hy Men L* p, 134. 




S96 


MEASURE OF AUTHORITY. 


authorise them or not : since, where one of two innocent persons must suffer 
by the ixaud of a third, he who enabled that third person to commit 
the fraud should be the sufferer. On this principle it is, that one partner can 
bind another to contracts within the scope of the partnership business ; the 
same principle is well illustrated by Lord G, J, Holt, who says, ‘ If 
a man send liis servant with ready money to buy goods, and the ser- 
vant buy upon credit, the master is not chargeable. But if the servant 
usually buy for the master upon tick, and the servant buy some things 
without the master’s order, yet, if the master were trusted by the trader, 
he is liable.’” 

And in sncli cases the Principal is liable though the goods 
be misapplied by the agent. Summers v. Sohmon.m 

§ 11. “As the employment” writes Mr. Smithip) “is the measure 
of the anthority to be inferred, ^ there were no previous employment, 
there can of course be no inference of authority; in such a case, the party 
who trusts a servant does it at his peril; since the master will only be 
liable for what comes to his use ; and not even for that, if he gave his 
servant money to pay for it ; and, as the employment is the measure of 
the authority, an employment is one line of business affords no inference 
of authority to act in another ; and the authority must be inferred from 
facts which have occurred during the course of such employment, not from 
mere argument as to the utility or propriety of the agents possessing it. 

Thus, though a clerk or apprentice may have an implied authority 
to receive money for his master in the course of business, yet that will 
give him no authority to receive it in collateral transaction or out of 
the ordinary course of business. And thus also, though a master when 
abroad, or even at home, in case of necessity, has an implied authority 
to borrow money for the purposes of the ship, and may therefore bind 
his owner by contracting a loan for those purposes, yet, if he borrow 
money on his own account, and afterwards apply it to the purposes of 
the ship, that is no exercise of his authority, and Ms master is not 
bound to repay that money. 

“ It follows from the above observations, that an agent may be tied 
down by very strict directions, as between Mmself and principal, whom 
he may notwithstanding have power to bind by contracts unauthorised 
by and even in defiance of them. Cases of tMs sort occtm, when a 
general agent, as he is called, exceeds Ms instructions. A general agent 
is a person whom, a man puts in is place to transact all his business 
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of a particular kind : thus, a man usually retains a factor to buy and 
sell all goods, and a broker to negotiate all contracts of a certain de- 
scription, an attorney to transact all his legal business, a master to per- 
form aU things relating to the usual employment of his ship, and so 
in other instances. The authority of such an agent to perform all things 
usual in the line of business in which he is employed, cannot be limit- 
ed by any private order or direction not known to the party dealing 
with him. But the rule is directly the reverse concerning a particular 
agent, i. e. an agent employed specially in one single transaction ; for 
it is the duty of the party dealing with such a one, to ascertain the 
extent of his authority ; and if he do not he must abide the conse- 
quences.’’ 

It must however be remembered that a Foreign Principal is 
in no case liable at the suit of a vendor for goods purchased 
by the agent at home. Smyth v. AndersonM) 

§ 12. The words of Story in his work on Agency are also 
worthy of study liexQ.io) 

“ Before quitting this subject of the nature and extent of the authority 
of agents, it seems proper to refer again to what has been already 
incidentally stated, the distinction commonly taken between the case of 
a general agent and that of a special agent, the former being ap- 
pointed to act in his principal’s affairs generally, and the latter to act 
concerning some particular object. In the former case, the principal will 
be bound by the acts of his agent, within the scope of the general 
authority conferred on him, although he violates by those acts his private 
instructions and dhectiohs which are given to him by the principal, 
limiting, qualifiying, suspending, or prohibiting the exercise of such authority 
under particular circumstances. In the latter case, if the agent exceeds 
his special and limited authority conferred on him, the principal is not 
bound by his acts ; but they become mere nullities, so far as he is con- 
cerned ; unless, indeed he has held him out as possessing a more enlarged 
authority. 

‘‘ The ground of this distinction is the public policy of pieventing 
frauds upon innocent persons^ and the encouragement of confidence in 
dealings with agents. If a person is held out to third person, or to 
the public at large, by the principal as having a general authority to 
act for and to bind him in a particular business or employment, it 
would be the hight of injustice, and lead to the grossest frauds to 

(o)'§ 126-7. 
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allow him to set up his own secret and private instructions to the 
agent, limiting that authority; and thus to defeat his act and trans- 
actions imder the agency, when the party dealing with him had, and 
could have no notice of such instructions. In such cases, good faith 
requh'es that the principal should be held bound by the acts of the 
agent, within the scope of his general authority: for he has held him 
out to the public as competent to do the acts, and to bind him 
thereby. The maxim of natural justice here applies with its full force, 
that he who, without intentional fraud, has enabled any person to do' 
an act, which must be injurious to himself or to another innocent par- 
ty, shall himself suJGfer the iajury rather than the innocent party, wha 
has placed confidence in him. The maxim is founded in the soundest 
ethics, and is enforced to a large extent by Courts of Equity. Of course 
the maxim fails in its application, when the party dealing with the 
agent has a full knowledge of the private instructions of the agent, or 
that he is exceeding his authority.” 

§13. When a princip^ adopts the acts of his agent which 
he had not originally authorized, third parties may pursue the 
principal ; for omnis ratihabitio reiov-trahitur et mandato priori 
(BqiLiparatwr. 

§ 14. As to the power of an agent to bind his principal by 
the disposition of his property : 

The common law rule” writes Smith^P) ‘‘was, as may be collected 
from the foregoing observations, that to acquire a good title to the 
employeris property by purchasing it from his agent such purchase must 
have been in market overt and without knowledge of the seller’s re- 
presentative capacity, or from an agent acting according to his instruc- 
tions, or from one acting in the usual course of his employment, and 
whom the buyer did not know to be transgressing his instructions. The 
reason of this is clear ; for unless the transaction took place bona fide 
or in a market overt (in which case a peculiar rule of law steps in 
for its protection) an agent selling without express authority must, that 
his act might be supported, have sold under an implied one. But we 
have seen that an implied authority always empowers the person authorised 
to, act iu the usual course of his employment; consequently, if he sold 
in an nnsnal mode, he could have no implied authority to support his 
act ; and as he had no express one, his sale of course fell to . the 
ground. Eor instance, the usual employment of a factor being! to sell^ 
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it TOs repeatedly decided that he could not pledge the goods entrusted, 
to him.’* 

The case of The Bank of Bengal v. MadeodW affords a 
good illustration of the power which an agent has; to- bind his 
principal to third parties. The payee of promissory notes of the 
East India Company, by a power of attorney, authorized his‘> 
agents at Calcutta to sell, endorse, and assign” the notes. These 
notes were transferable by endorsement^, payable to bearer. The 
agents, in their character of private bankers, borrowed money 
of the Bank of Bengal offering, as security, these promissory 
notes. The Bank made the advance, and the agents endorsed 
the notes, such endorsement purporting to be as attorney for 
their piincipal, and deposited them with the Bank, by way of 
collateral security for their personal liability, at the same time 
authorising the Bank, in default of payment, to sell the notes 
in reimbursement of the advances. The agents afterwards be- 
came insolvent, and default having been made in payment, the 
Bank sold the notes, and realised the amount of their loan. 

It was held, that the endorsement of the notes by the agents 
of the payee to the Bank was within the scope of the au- 
thority given to them by the power of attorney, and that the 
payee could not recover in detinue against the Bank. 

“ The main and fundamental question,” said Lord Brougham 
in delivering the judgment of the Court, is,*^ — 

Had Macleod ^ Co, authority to endorse under the power of at- 
torney? Which is in the same words in both cases. 

“It is to ^ sell, endorse and assign, or to receive payment of the prin- 
cipal according to the course of the Treasury — and to receive the con- 
sideration-money and give a receipt for the same.' It is contended for 

the Eespondent, that the words, 'sell, endoi'se and assign,' used con- 

junctively, cannot be used in the disjunctive, but that the only power 
given to endorse is one ancillary to sale, and that we are to read it, 
as if it were, power to sell, and for the pmrposes of selling, to endorse. 
This construction is endeavoured to be supported by referring to the va- 
riation of ‘ or’ for ‘ and’ immediately following — * or to receive the 
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money at the Treasury.’ We are unable to go along with this view 
of the instrument. The variation is clearly owing to a new subject- 
matter being introduced. The matter first dealt with, is the use of the 
paper as a continuing and subsisting instrument, as securities not paid 
off s the matter afterwards dealt with, is the receiving of the money due 
on these securities, when paid off, and when they ceased to exist— it is 
called ‘payment of the principal,’ and then follows a like power to re- 
ceive the consideration-money, and give receipts; that is. to receive the 
money, and give receipts for the money arising from the sale, endorse- 
ment, and assignment, because to that alone could this clause apply— 
the giving up the paper to the Ti-easury, authorised by the second clause, 
requiring no receipt whatever. 

“ The change of • and ’ for ‘ or ’ in the second clause does not, there- 
fore, appear at all to alter or affect the construction of the first clause 
ox member of the sentence. Shall we, then, say, that a^ower to ‘ sell, 
endorse and assign,’ does ndt mean, a power to sell, a power to en- 
dorse, and a power to assign ? And would not such a negative or ex- 
clusion be doing violence to the plain sense of the words ? If we adopt 
this exclusive construction, we must hold, that these words not only give 
no powers to endorse, without selling, but also, that they give no power 
to sell without endorsing, and we must suppose the agent acting under 
such a power to be entirely crippled. Now, as there can be no doubt 
that this is a general form for powers of attorney to deal with nego- 
tiable instruments, and that in the general case, whatever may have been 
the understanding in the case at the Bar, the power to endorse is in- 
tended to be conveyed. Were we to adopt the Bespondent’s construction, 
we should sanction this position, not only that all powers now ftviQti'ng 
and acted on, and which have been acted on, if conceived in this form, 
are most defective, indeed, almost inoperative, and . that what has been 
done under them, and is now done under them, is insufficient to convey a 
title to the taker of the negotiable instrument, but that in future, to maVa such 
powers complete, indeed, to render them useful, a new and very tautologous 
phraseology must be adopted, as this * power to sell, and also to endorse, and 
also assign, or to endorse without selling, or to assign without aalRng or en- 
dorsing, or to sell without endorsing,’ and so forth. It appears to us, 
that the rational and the natural construction is the one which represents 
,a power ‘ to sell, endorse, and assign,’ as a power to sell, a power to 
endorse, and a power to assign— so that these acts may be done apart 
or together, and that the powers are conveyed conjointly and severally. 
The elhptical mode of expression, by not repeating the words ‘ a power,’ 
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or * full power/ we consider to be thus properly supplied, and the ex- 
pression thus justly expounded in the ordinary mode of parlance.” 

‘'But it is said, that the power was given to do the acts in ques- 
tion on the donor’s behalf. This is really only saying, that what the 
agent is to do, he is to do as representing the pi-incipal •, as doing it 
on behalf of, or in the place and in the right of, the principal. But 
it is further said, that even if the expression be read as only amount- 
ing to this, the endorsement is to be only made for the benefit of the 
principal, and not for the purposes of the agent. We do not see how 
this very materially affects the case, for it only refers to the use to be 
made of the funds obtained from the endorsement, not to the power ; 
it relates to the purpose of the execution, not to the limits of the power 
itself; and though the endorsee’s title must depend upon the authority 
of the endorser, it cannot be made to depend upon the purposes for 
which the endorser performs his act under ther power.” 

§ 15. The decisions on this powe? of disposition by agents 
working a hardship on merchant’s credit, the Factors Act was 
passed (6 Geo. 4. c. 49.) and subsequently 5 and 6 Vic. c 39 called 
the New Factor’s Act. Both these Acts are extended to this 
country ; the former by Act XIII of 1840 : and the latter by XX 
of 1844 ; but they only apply to cases governed by English law 
and I shall therefore not pursue the subject at any length here. 

§ 16. The following brief summary of the operation of the 
Factors Acts taken from Ghitty on GontTactsi^) may however 
not be out of place. 

“ 1st. An agent who is intrusted with the possession either of goods 
or of the documents of title to goods, may now deposit the same by 
way of pledge, lien or security for advances made to liimself; even 
although at the time of making the advances the pawnee knew that 
the pawner was only an agent. But the pawnee is not entitled to the 
protection of this enactment, if the deposit was made on account of an 
antecedent debt; or if the advance was not made bona fide on the 
part of the pawnee ; or if he had notice that the agent had no authori- 
ty to pledge, or that, in so doing, he was acting mala fide with refer- 
ence to his principal. 

“and. Where the advance is made bon& fide, not on aoconnt of an 
immediate deposit, but in consideration of a written contract to deposit 
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goods or documents of title, notice to the pawnee of the agent’s want 
of authority to make such deposit, will not invalidate the contract, unless 
to be received hy him before the goods or documents of title have been 
actually deposited with him. 

3rd. Where the agent is possessed of any document of title to goods, 
he will be taken to have been intrusted therewith, so as to be entitled 
to pledge the same, whether such document was derived immediately 
from the owner, or has been obtained by the agent by reason of his 
having been intrusted with the possession of the goods, or of some other 
document of title thereto. 

“4th. The agent may make a valid pledge, either for an original or 
a continuing advance. And where an advance has been already made to 
an agent on the security of goods, documents of title, or negotiable 
instruments, and these are given up in consideration of the deposit by 
the agent of other goods, &c., the pledgee will have a lien on this 
second deposit to the extent •of the value of the goods, &c. given up 
in consideration thereof. 

“ 5th. It would seem that an agent may pledge the property of his 
principal for an antecedent debt, to the extent of his own lien thereon 
at the time of the pledge, provided the pavmee has not, at that time, notice 
that the pawner is an agent. And lastly, there seems to be no doubt 
that the principal will be bound by a pledge by his agent of negoti- 
able securities, such as bills or notes indorsed in blank, or exchequer 
bills payable to bearer, or bonds payable to holder. 

“But it has been decided, that the 5 & 6 Yic. c. 39, s. 1. is in- 
tended to protect only bon^ fide advances to the agent. And, there- 
fore, where the agent and the defendant were jointly liable on a bill 
for £300, and the defendant paid that sum to the agent to take up 
the bin, and took, as a security, a deposit of goods belonging to this 
plaintiff, which were then in the agent’s hands : it was held, that the 
transaction was not a loan to the agent at all ; and that it was not 
protected by the statute.” 

§ 17. TLe consequence of dealing with, an agent when the 
principal is undisclosed at the time of the transaction, is very 
neatly put in Smith's Mercantile Law. The leading cases are 
Patterson v. Gandaseqwi. Addison v. GandaseqvA. Thompson v. 
Davenport, and George v. Glaggett, which may aU he consulted 
in the Second Volume of Mr. Smith's Leading Cases, with the 
invaluable notes attached to them respectively. Here it must 
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sujQGlce to furnish the reader with the same author’s condensed 
summary of the law as it is established by those cases, and the 
subsequent decisions which have followed upon them, 

‘‘ When,” he writesW, “ an agent, having a proper authority purchases 
in the name of his principal, it is clear, from what has been said, that 
the principal is bound to the vendor : if, however, the vendor, preferring 
the credit of the agent to that of the principal, agi'ee with the former 
to accept him as his debtor instead of the latter, he cannot afterwards 
alter his election, and turn round and charge the principal. But it often 
happens, that a broker purchases in his own name, without disclosing 
that he has any principal : where this takes place; the broker is, of course, 
the person to whom the vendor gives credit ; yet, if he afterwards dis- 
cover the principal, he may elect to abandon the responsibility of his 
broker, and charge him : and so he may, if the broker, on making the 
purchase, stated himself to be an agent, but omitted to state the name 
of his principal, which is afterwards discovered : unless, in either of 
these cases, the seller have suffered the time for payment to elapse, and 
the principal to alter the state of his account with the broker in such 
a manner that he would be a loser if called on to pay to the seller, 
for then, indeed, sooner than that the principal should be injured, the 
seller will be taken to have selected the agent for his debtor. But if 
the time for payment have not elapsed, the principal cannot, by pre- 
matiuely settling with his agent, deprive the seller of his election. It 
seems also to be a rule, that whenever the agent is an English, and 
the principal a foreign, merchant, the seller will be considered as having 
given credit to the Englishman, and that he and not the foreigner is 
liable,” 

§ 18. Payment, or tender of payment, to an agent in the 
course of his employment, is payment or tender of payment to 
the principal. 

It is a general rule of law, that, if a creditor employ an agent to 
receive money of a debtor, and the agent receives it the debtor is dis- 
charged as against the principal ; but if the agent, instead of receiving 
money, write off money due from him to the debtor, then the latter is 
not discharged.” W * 

When landed property is sold by auctioneers, the purchaser 
must strictly adhere to the conditions of sale. In the absence 
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of express stipulation to the contrary the purchase money must 
be paid the vendor, and the vendor has ordinarily a right to 
have the assignment executed in his presence. 

§ 19. Hitherto we have been considering contracljs. The ques- 
tion remains how far the principal will be liable for his agent’s 
torts. Wliere he orders or ratifies them, he is of course res- 
ponsible ; though the agent is not excused ; for, says Blachstone 

he is only to obey his master in matters that are lawful 
and honest.” 

§ 20. He is responsible for the negligence of his agent. Il- 
lustrations of this principle frequently occur in the law of master 
and servant. The leading cases on this are Laugher v. Poin- 
terM and Quamian v. Burnett 

In the first of these cases it was held that where the owner 
of a carriage hired of a stable-keeper a pair of horses to diive 
it for a day, and the owner of the horses provided a driver, 
through whose negligent driving an injury was done to a horse 
belonging to a third person : the owner of the carriage was 
not liable to be sued for such injury, Bayhy and Holroyd 
Js. dissenting. 

If the second, where the owners of a carriage were in the ha- 
bit of hiring horses firom the same person, to draw it for a day 
or drive, and the owner of the horses provided a driver, through 
whose negligence an injury was done to a third party, it was 
held that the owners of the carriage were not liable to be sued 
for such injury. 

And it was held to make no difierence, that the owners of 
the carriage had always been driven by the same driver, he be- 
ing the only regular coachman in the employ of the owner of 
the horses ; or that they had always paid Mm a fixed sum for 
each drive ; or that they had provided him with a livery, which 
he left at their house at the end of each drive, and that the 
injury in question was occasioned by his leaving the horses 
while so depositing the livery in their house. 
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In these cases the driver 'was the servant or agent of the ^ 
owner of the horses, not of the hirer ; and the owner of the 
horses would have been liable, had he been sued. Parke B. in 
his judgment in Qiiarmcm v. Burnett said. 

That person is undoubtedly liable who stood in the relation of master 
to the wrongdoer- he who selected him as his servant from the knowledge 
of or belief in his skill and care, and who may remove him for misconduct, 
and whose orders he was bound to receive and obey ; and whether such 
servant has been appointed by the master directly, or intermediately through 
the intervention of an agent authorised by him to appoint servants for him, 
can make no diiference,. But the liability by virtue of the principle of 
relation of master and servant must cease where the relation itself ceases to 
exist ; and no other person than the master of such servant can be liable, 
on the simple ground that the servant is the servant of another, and his 
act the act of another. Consequently a third person entering into a con- 
tract with the master, which does not raise**the relation of master and ser- 
vant at all, is not thereby rendered liable ; and to make such person liable, 
recourse must be had to a different and more extended principle, namely, 
that a person is liable not only for the acts of his own servant, but for 
any injury’ which arises by the act of another person in carrying into 
execution that which that other person has contracted to do for Ms 
benefit.’’ 

I 

§ 21. This leads us to observe that it is very necessary to 
bear in mind the distinction between the relation of master and 
servant and that of Employer and contractor. 

The case of Sadler v. HenhoM’’”) affords a good illustration 
of the difference. Defendant employed P., who was a la- 
bourer skilled in the construction of drains, to clear out a 
drain, which carried off vater from his garden across and under 
a public highway, and paid him 5s. for the job. Defendant 
did not interfere, nor direct the manner of doing the work. 
In an action against defendant for an injury caused to plain- 
tiff’s horse by the negligent manner in which the work was 
done. It was held, that the relationship of master and servant 
existed between defendant and P., and therefore defendant was 
liable. 
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But in deliveiing judgment, Lord Campbell said, 

Tlie real question, is wliat was the relation that subsisted between 

the defendant and Fearson Whether the defendant is liable or not 

for the negligence depends upon whether Fearson is to be considered as his 
servant at the time. If a domestic servant in the regular employment of the 
defendant had been ordered by the defendant to go and clear out the drain, no 
doubt he would have rendered his master liable. What difference does 
it make, that instead of his domestic servant the defendant employs 
Fearson^ a common labourer, to do the job ? The defendant might have 
superintended the job and given directions until the work was completed; 
and if so, Fearson was his servant pro hac vice, and the defendant liable 

as master. Consistently with the case of Feacliey v. Fowland^ (13 C. B- 

182), and the other cases, I think the relationship of master and ser- 
vant existed, and for the mischief that arose from the negligence of the 
servant respondent superior.’* Coleridge, J., observed ‘‘ that the defendant, 
by employing a person of skill in doing the particular work he is em- 
ployed to do, relieved himself from actually superintending the particular 
work, but that the fact of employing a skilled person did not release 

him from the effect of such person’s negligence, any more than if he 

employed a domestic servant.” Crompton, J., seemed to tbmk that the 
true test in such cases was, “ whether the employer had any control 
over the persons employed; and whether the payment was by the day 
or piece could make no difference.” ‘' The defendant,” continued his 
Lordship, “ in this case could, during the progress of the work, over- 
look and direct what was to be done, and the manner of doing it, 
and it would be rather against common sense to say that a man em- 
ployed in that way is a contractor. It is only on the ground of the 
relationship of employer and contractor being different from that of master 
and servant that I can understand the authorities.” 

The observations upon this case in the 19th Jurist, pt. 2. p, 
425 may be usefoUy consulted here. The following distinctions 
are to be made as to the principles which ought to guide in 
cases of this nature. 

Birst, what is the relationship that exists between the employer and 
employed. If it be that of master and servant, then the employer is 
hable; if that of employer and contractor, then he is not Hable. 

Secondly, that the true test to ascertain the relationship between the 
parties is, whether the employer has any control over the person em- 
pbyed; that is, whether the employer has the power of superintending 
the work, and directing it ^to be done in such manner as he pleases. 
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It is obvious that in cases where he has not such power, but the em- 
ployed agrees to do the work, and the mode of performing it is under 
his absolute control, the relationship that exists between the parties is 
that of employer and contractor. 

Thirdly, whether the party employed is competent and skilful is no 
true criterion ; for in all cases of master and servant, of employer and 
contractor, it is for the interest of employers that they should engage 
the services of competent and skilful persons, and it is to be presumed 
that they naturally would do so. 

The case of Peachey v. Rowland , furtlier illustrates our 
position. There the Defendants employed A. for a certain sum to 
fill in the earth over a drain constructed for them across a 
highway, from their house to the common sewer, the Defend- 
ants finding carts, if necessary, to remove the surplus earth, 
which were to he filled hy A. A filled in the earth, but left 
it so heaped above the level of the road, that (there being nei- 
ther light nor signal) the Plaintiff by night drove liis carriage 
against it, and sustained injury therefrom. The only evidence 
of interference or control on the part of the Defendants was, 
that one of them a few days before the accident, and when the 
work was incomplete, had seen the earth heaped over a part 
of the drain, as it afterwards remained : and it was held, that 
there was no evidence to go to the Jury of the Defendants^ 
liability ; for that the wrong complained of was a Public Nuis- 
ance by A, which the Defendants (whether A were their Serv- 
ant or only a Contractor) had not authorised him to commit, 
having merely directed generally the doing of a thing, which 
might have been done without committing the Public Nuisance. 

These two cases are reconciled at once by the distinction, that 
in the one case, the relationship was that of master and servant, 
in the other that of employer and contractor. 

And the doctrine of the Roman Law is to be studied. 

lieM exercUor nmu, aid cmponoe aid dahuli^ de dolo aut furto^ giiod in 
naxii, aut caupona, aut stdbulo factum erit, quad ex nialeficio, ieneri mdctui\ 
in mode ipsius nullum est maleficium^ sed alicujus eorum^ quotum opera na'oem 
aut cauponani aut dahulum exercet Cum mim neque ex melejkio neqiie eoc 
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contractu^ sit adversus cum comtituta hcec actio^ et aliquatems ciilpcc reus 
est, quod opera malorum liomimm utereiur^ ideo, quasi ex malejicio^ teneri 
videtur.^^ 

§ 22. But a principal is never answerable for his agent’s wil- 
ful and malicious trespass. 

§ 23. Generally he is not criminally responsible for the act 
of his agent, unless he expressly ordered it. Then he will be 
an accessary before the fact, or a principal, according to the 
nature of the crime. What constitutes an accessaiy before the 
fact in felonies, will make a man a principal in treasons or in 
misdemeanours. 

§ 24. According to the Roman Law ratification was equi- 
valent to a command in ^criminal cases. 1% maUficio ratiha- 
bitio Tmndato cequipamtw says Ulpian ; and G^iijacius asks, if 
any one commits a murder for my sake and I ratify it after- 
wards, am I responsible for the murder ? And he answers in 
the affirmativei Herein the Law of England difters ; and wisely ; 
for there is a wide distinction between the degrees of crimi- 
nality of an accessary before and an accessary after the fiict. 
In jR. V. Bai/nbridge(y) it is laid down that the offence of an 
accessary before the fact is of a much deeper dye than that 
of the accessary after the fact.” 

§ 25. An agent’s power to pledge his principal will be de- 
termined by a revocation of authority published and known to 
parties formerly dealing with the agent oil the footing of his 
authority or by bare revocation to others: by renuntiation ac- 
cepted by the principal : by the death of the principal or agent, 
or by his bankruptcy, 

§ 26. Rights of ^principal against third p>aHies, The prin- 
cipal may adopt the act of his agent done without express 
authority. He may sue upon a contract made by his agent, 
in his own name. 


P, W. 440, 
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§ 27. But such ‘right is subject to this rule, which is thus 
laid dowu by Smith. ( 2 )^ 

“ That if the agent have been allowed to deal in his own name, the 
party dealing with him will enjoy the same rights against the employer 
as he might have exercised against his agent had that agent really been 
a principal. Thus, when a factor dealing for a principal, but conceal- 
ing that principal, delivers goods in his own name, the person contract- 
ing with him has a right to consider him to all intents and purposes 
the principal; and, though the real principal may appear and bring an 
action on that contract against the purchaser of the goods, yet that 
purchaser may set off any claim he may have against the factor, in 
answer to the demand of the principal. Tills rule is to prevent tlie 
hardship under which a purchaser would labour, if after having been 
induced by peculiar consideration, such, for instance, as the consciousness 
of possessing a set-off, to deal with one man, he would be turned over 
and made liable to another, to whom those considerations would not 
apply, and with whom he would not willingly have contracted.” 

And the Leading case is that of George v. GlaggeM^), which 
with the notes should be consulted. There it was held that 
if a factor sells goods as his own, and the buyer knows nothing 
of any principal, the buyer may set off any demand he may 
have on the factor against the demand for the goods made by 
the principal. 

§ 28. Rights of an agent against third parties. He may in 
all cases in which he has a &peoidi property in the goods, sue, 
whether he contracted in his own name or not. Tlius an auc- 
tioneer may sue for the price of goods sold by him. So an 
agent may sue for injuries done to the principal’s goods while 
in his possession. But here he sues as trustee for his prin- 
cipal. 

§ 29- An agent may always sue on contracts entered into 
in his own name for an undisclosed principal, or where a thnd 
party is named, who is merely jSctitious ; and the seeming 
agent is in reality his own. principal, 

§ 30. Rights of thwd parties against agent An agent con- 


Mercantile Law, 103. 


(a) 2 Smith L. C. 95. 
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tracting for a known and responsible employer incurs no li- 
ability. Here the maxim respo'iideat superior always applies. 

§ 31. If an agent says Smith fi) 

“ Contract without natning any principal he is himself the person pri- 
facie responsible ; and though the other party may, in most cases, 
elect to charge the employer on discovering him, yet he need not do so 
.but may, if he please, continue to look to the agent ; and the rule 
is the same, at least as far as the agent’s liability is concerned, where, 
at the time of contracting, he states himself to be an agent, but does 
not disclose his principal.” 

§ 82. It may be useful here to consider the cases in which 
an agent, signing as such, has nevertheless been held personally 
responsible. Great caution should be exercised by the agent to 
exclude his own liability,^ and he cannot be too careful in mak- 
ing this point fully understood by the parties with whom he 
deals. 

I. When on the face of the agreement the agent signed as such, 
but without 'naming the freighter, and stipulated ''that the 
agreement being concluded on hehalf of another party, all res- 
ponsibility on his part should cease on the cargo being shipped,” 
and he turned out to be himself the principal, he was held lia- 
ble on the agreement. (<?) But the party negativing the agency 
must prove that the defendant is principal. W 

II. When an agent mentions the name of his principal, he may 
either have had no authority, or his original authority may have 
ceased without his knowledge. In the latter of these two cases 
he is not liable. W But if he never had any authority, he will 
be liable, whether he act fraudulently to deceive, or merely through 
misapprehension. 

III. When an agent is authorized to contract, he may do so in 
such a manner as to lead to a claim being set up against him- 
self personally. In aU such cases " whether the agent contracted 
as such or not, is a question of fact, and not a conclusion of law. 

; Each case must depend on its own circumstances.”(/) 

, (6) Mercantile Law, p. 169. (cJJ) Qokrr v, JacJcson, 7. ExcL. 882,, 

(c) Sc^alz^ V. Avey, 16 Q. B. 635. (e) Smout v.. Ilbei% 10 M, & W^ p. 1. 

(/) Qre^ y. ZopJce, 2 Jur. u, s. p, 1'050. 
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IV. A mere statement in the body of the agreement that he is 
agent mil not secure him unless he also sign as such.O?) If some 
of the stipulations in the agreement are to be perfonned by the 
agent himself, the inference of personal liability is more easily 
drawnW ; or -when it is so framed that the supposed principal 
is not bound.© A fortiori when the act could only be done by 
the principal, even when the agent did not sign as agent, but 
simply in his own name.!/) 

V. It is generally conclusive in favour of Defendant that he 
signed per procuration, or on behalf of, or as agent for the 
principal, naming him.©) 

VI. Questions may arise as to varying the terms of the agreement 
by parol testimony, as to which, see Norton’s Law of Evidence 
§ 629,630. But the policy of the Law m this respect has some- 
what altered: and the real question will always be what was 
the intention of the parties ; was it that the agent should be 
responsible or not. In equity the real situation of the parties 
could always be shown. Thus that a party signing as Principal ' 
was intended only to be a surety ; and now that equitable defences 
are admissible in an action at Law, the practical effect is that 
though an agreement may be only signed by an agent in his own 
name, by a properly pleaded defence the question may always 
be raised ; what was his real position to the knowledge and 
according to the intention of the contracting parties, without re- 
ference to the form of the instrument or of the signature. Tlius 
in The Mutual Loan Fund AssooiaMon v. Ludlow,^ where the 
Defendant had signed a promissory note simply in his own name, 
he was allowed to show that he in fact signed it as surety to 
the knowledge of the Plaintiff : and see the same point. Greenough 
V. McQMJLandM) 

§ 33. If an agent exceed his authority, so that his prind- 


(y) Cooke V, Wilson, 2 Jar. n. a 1096. (k) Tamer v, ChnsHan, 4 EL & Bl. 591. 

(i) Jftlson V. ZuMOi 14 Q. B, 405. 

(i) LewisN, Nicholson, 21 L. J. Q.B. 311,aiadseei>omma?z v. William, 7Q.B. 105. 
{Jc) ImJcins v. ffmdmon, B. Q. B. 744, see also Deslmds v. Gregory, 6 n. s. 483 aJffd. p. 
651i Ogilvy r. Tglmas, B. Q. B. 930, 

(Z) 5 Jur, n. s, p, 338, 


(w) 6 Jur. n. s. 772. 
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pie is not bound, be will be responsible for any loss to tbe 
third party, even if innocent of intention to defraud. 

§ 34. Where an agent has once, without notice to the con- 
trary, paid over money to his principal under circumstances 
which would entitle the third party to recover it jfrom the 
principal, such payment will be a conclusive answer to an ac- 
tion brought by the third party against the agent. Here again 
repondeat superior applies. But in Cox v. Prentice , writes Smith, 

It was laid down by the Court, on the authority of Buller v. 
Harrison, {o) that an agent who receives money for his principal is liable 
as a principal, so long as he stands in his original situation, and until 
there has been a change in circumstances by his having paid over the 
money to his principal, or done what is equivalent to it. In that case 

the defendant received a bar of silver from his principal, and sold 

it to the plaintijf, at a price calculated with reference to the number 
of ounces which, on assay, it was thought to contain ; it turned out 
afterwards, that it contained fewer ounces than had been supposed, 
and the plaintiff was held entitled to recover the money overpaid hrom 
the defendant, who had not yet handed it to his principal, although 
he had forwarded an account to him, in which he was credited w;ith 
the full sum, but which was* still unsettled. In Buller v. Harrisony 

the defendant was an insurance broker, and the money sought to be 

recovered was paid by the Plaintiff, an under-writer in dischaige of a 
loss which turned out to be foul. It will be deserved, that in neither 
of these cases could the principal himself ever by possibility have claimed 
to retain the money for a single instant had it reached his hands the 
payment having been made by the plaintiff under pure mistake of facts, 
and being void abinitio, as soon as that mistake was discovered, so that 
the agent would^ not have been estopped from denying his principal’s 
title to the money, any more than the factor of J. S. of Jamaica, who 
has received money paid to him under the supposition of his employer 
being J. S. of Trinidad, would be estopped from retaining that money 
against his employer, in order to return it to the person who paid it 
to him. Besides which in Buller v. Harrison had the agent- paid the 
money he received from the under-writer, in discharge of the foul loss, 
over to his principal, he would have rendered himself an instrument of 
fraud which, as we have already seen, no agent can be obliged to do 


(«.) Sioith’s Mercantile Law, 172. W 3. K. & ^ 34i, 
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Except in sucli cases as these, the maxim, resjponde at siqierior has been 
applied, and the agent held responsible to no one but his principal.” 

§ 35. The recent case of Holland v. RusselKp) affords a 
good instance. There the defendant, as agent for the foreign 
owners, effected a policy of insnxance on a ship with the plain- 
tiff and other persons for one j’^ear. In the policy the defendant! 
appeared as principal, but the plaintiff knew that he was 
only an agent. At the time of effecting the policy the defend- 
ant was in possession of a letter from the captain, which he 
did not communicate to the plaintiff, and the non-commnnica- 
tion of which rendered the policy voidable. The ship was lost, 
and large sums of money were paid to the defendant on ac- 
count of the policy, and by the plaintiff amongst others. The 
plaintiff paid his share in ignorance of the fact that the policy 
was voidable for the reason above stSited. When he discovered 
it he claimed back his money. At that time the defendant had 
actually paid over the greater part of the monies received by 
him. on account of the insui’ance to Ms principals ; but as to two 
sums of Q071 and 608Z. respectively : the facts were these — the 
first had been applied, with the consent of the principals, to 
the payment of the costs of an action which had been brought 
by the agent unsuccessfully against another underwriter on the 
same policy; the second had been allowed by the principals in 
respect of a claim of the defendant against them for disburse- 
ments and commission, and these accounts had been conclusively 
settled. The action was brought by the plaintift' to recover the 
money paid by him under the policy, when the jury found tliat 
there was no intentional fraud on the part of the defendant, 
and the verdict was thereupon entered for the defendant : — 
This was held to be rightly done ; for that as the defendant act- 
ed hooid Jide, and the policy was voidable only, and not void, 
he was not bound to retain the money in his hands ; and that, 
having paid it over to his principals, on whose account he re- 
ceived it, he was dischai’ged. It was also held that there was 
no difference between the sums of 607Z. and 60SZ. and the 
sums actually paid over to the principals, as they had botli 


^7) 7. Jur. n. s, 842. 
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been applied in ia manner to whicb the principals had given 
their conclusive assent. 

§ 36. The dissolution of the relationship of principal and 
agent may be the result of the act of either the piincipal, or 
the agent, or of the operation of law. 

§ 37. Where there is a revocation of authority by the prin- 
cipal, or a renunciation of duty by the agent, the relationship 
is dissolved. 

§ 88. Where the relationship is destroyed by efflux of time, 
or the happening of the very event by which it was originally 
limited ; where there is a change in the conciition of either party ; 
where the death of either party happens ; where the subject on 
which the agency operates ceases to exist ; or where the execu- 
tion of the duty is complete ; the dissolution is by operation of 

law. 

§ 39. A principal may revoke the authority when he pleases, 
if the authority has not been exercised by the agent, or not 
acted on to such an extent as to be binding on the parties ; as 
where the agent has taken merely preliminary steps. But where 
third parties have assented to the acts of the agent, the authority 
is not revocable. 

§ 40. Where the authority has been in part exercised, if the 
authority admits of severance, the principal may revoke as to 
the part yet unexecuted. Cases may arise where he will be 
bound to indemnify the agent. The rights of third parties are 
not affected by such revocation of the unexecuted part of the 
authority. 

§ 41. The revocation will take effect from the time when it 
becomes known to the agent. As to third parties it will operate 
■from the date of their notice. 

§ 42. The revocation may be by writing, word of mouth, or 
implied from circumstances. 

§ 43. Where the agent has an interest coupled with the 
authority, it is not revocable at the will of th© principal 
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A familiar illustration occurs in the case of produce of this 
country sent to England for sale, when the shipper draws 
bills on the Consignee for advances against the goods. Here, 
when the Consignee has paid, or accepted the Bills so as to be- 
come liable on their maturity, he has an interest in the goods 
coupled with an authority. Suppose the goods arrive to a falling 
market, and the course of business between the parties is, that 
the Consignee shall sell, for the best price, the shipper cannot 
prevent the Consignee from selling, by any otder to hold the 
goods until a better market can be obtained. 

§ 44. A voluntary agent may renounce before he has executed 
his authority, or when he has partly executed it, without incur- 
ring any liability to pay damages to his principal But where 
there is a valuable consideration for the agency, the agent by 
renunciation may make himself liable for any damages his prin- 
cipal may suffer. 



TOPIC THE TllNTY-FOURTH. 


PAETNERSHIP. 

Sooietas eat contractus, quo inter aliquos res aut opercB com-- 
municantur, lucri in commune faciendi gratid, 

Justinian. 

§ 1. The true test of a partnership, the Soceitas of the 
Eoman law, is the participation by the parties concerned in the 
adventm*e in as • principals. Thus one partner may stipu- 

late to be free from loss as between himself and his compani- 
ons, which will not diminish his liability to strangers ; and an 
agent may stipulate to be paid by a certain sum proportioned 
to the profits of his employers, or a certain portion of the fund 
which includes the profits, in lieu of wages, and yet not be a 
partner, either as regards the concern or strangers. So also two 
or more may purchase goods jointly, with intent to divide them, 
without their becoming thereby partners. 

§ 2. Illustrations of parties receiving remuneration actually 
out of the profits, without thereby being partners as regards 
third parties, and a fortioH, inter sese, will readily suggest them- 
selves. Thus it is usual for seamen, engaged in the whale fishery, 
to be paid by a certain proportion of the proceeds of the voyage, 
which does not constitute them partners with their employers, 
or to the world. Thus factors often receive a commission out 
of profits, or a part of the whole price beyond a certain sum : 
yet they continue Agents. So where a lighterman agreed with 
the owner of the lighter to work it, and to receive half the 
gross earnings as remuneration, he was held not to bo a part- 
ner. 

§ 3. If it should bO' agreed that one party should take all the 
profits, it -would not constitute a partnership. The Roman 
Jurists called such a transaction Societas L^oninUp in reference 
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to tlie fable of the lion who entered into a contract with the 
other beasts to hunt, and appropriated the wdiole of the prey. 
Thus the Digest(«^) said, 

Sodetaem talein coirl non posse, nt alter lucrum tantim, alter dam’- 
num sentiret ; et hanc Societatem Leoninam solitum appellai'e. JEt ?ios con^ 
smitimus talm Societatem nullam esse, nt alter lucrum sentiret, alter vero 
nullum lucrum sed damnum sentiret ; Iniquissimum enim genus Societatis 
est, ex qua quis damnum, non etiam lucrum, spectet^^ 

§ 4. There must be something brought into the common 
stock : but each party need not bring in the same commodity, 
or in the same proportions. Thus capital may be subscribed 
in different ratios ; and one partner may bring in money, 
another labour, another connexion, and the like. Societatem, uno 
pecuniam conferente, alio operam, qoosse contrahi, oiiagis ohtinuit, 
is the language of the Digest. W • 

§ 5. A very fine distinction has been drawn, the wisdom 
of which has been sevei'ely questioned. It is said that if 
an agent agrees to be remunerated by a part of the profits 
as profits, that will render him a partner as regards strangers. 

Tlie leading case on this point is Ex pa^ie in 

which Lord Eldon said: 

is clearly settled, though I regret it, that if a man stipulates that 
he shall have as the reward of his labour, not a specific interest in the 
business, but a given sum of money, even in proportion to a given 
(quantum of the profits, that will not make him a partner ; hut if he 
agi'ces for a part of the profits as such, giving him a right to an ac- 
count, he is, as to third persons, a partner*” 

And in Waugh v. CaweT,W and the notes thereto the distinc- 
tion is considered at length. Upon the whole, the cases justify 
us in concluding, that whenever it appears that the a.greement 
was intended by the parties themselves as one of agency or ser- 
vice, but the agent or servant is to be remunerated by a por- 
tion of tbe profits, then the contract would be considered as 
between themselves one of agency, but as between them and 


{a) 1. 17- 1. 2. § 29. 

{!>) C. IV. tit. 37. 1 1. 


(c) 17 Vos: 102, 

(d) J Sm; L. a 726. 
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third persons, one of partnership. But that if the agent or ser- 
vant is to be remunerated, not by a portion of the profits, but 
by part of a gross fund or stock which is not altogether com- 
posed of the profits, the contract, even as against third persons, 
where the parties do not hold themselves out to the world as 
paortners, will be one of agency, although that fund or stock 
may include the profits, so that its value and the quantum 
of the agent’s reward, will necessarily fluctuate with their 
fluctuation. There is a third case, that viz., in which the 
agent or servant is not to receive a part of the profits in spe- 
cie, but a sum of money calculated in proportion to a given 
quantum of the profits. 

§ 6. It would seem more reasonable to hold that in every 
case in which a party diminished the fund which is the pro- 
per security for the payment of the general creditors, he should 
have been held a partner as between himself and the world, 
whatever he might be as between himself and his employers ; 
instead of refining upon the question whether the agreement 
^ve the agent a right to call for an account of the profits 
of the adventure, and constituting this the criterion of part- 
nership. This may be safely affirmed, that as between the party 
and third persons, whenever the party has held himself out as 
a partner, he is liable. 

§ '7. It is not intended here to consider joint stock com- 
panies, but the ordinary cases of private partnership. These 
must be governed by the ordinary laws of contracts. The 
parties must be competent to contract, i. e. mi juris ; and not 
married women, lunatics, alien enemies. An illegal under- 
taking cannot form the basis of a partnership ; for the law 
will not enforce such contracts, from which non oritur actio. 

§ 8. Partners are ostensible, and dormant or sleeping:- 
those who take an active part in the concern ; and, those 
who merely share in the profits, without taking part in the 
businessi 

§ 9. Besides these, a man may make himself a wminnZ 
partner by bis acts, even . though he .has no share in the pro- 
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fits, no real interest in the concern. This happens where he 
holds himself out to the world, or allows his name to be 
held out to the world, as that of a partner ; in which case 
the law holds him responsible to persons who have had dealings 
with the firm of which he has held himself out as a member. 
For it would be monstrous that parties should be induced to 
give credit to a concern on the faith of the representations of 
a Motchschild or a Sir Jamsetjee Jijibhoy, that his fortune 
was liable for their demands, and then to find that the party- 
on whose responsibility they had pinned their faith, and per- 
haps staked their fortunes, was a mere decoy duck. The prin- 
ciple of the well known case of Pickard v. Searsi^) here applies, 
that, a man having averred one state of things, which has caused 
a third party to alter his condition, shall -not afterwards be per- 
mitted to aver another state of circumstances, to the detriment 
of such third party. Nemo potest mutare consilmm hi alterius 
detrimentum. 

§ 10. The same individual may be a partner in two or 
more different firms ; but that will not make such firms partners : 
for socius alterius non est socius mens: or as Ulpian says, 
Socii mei socius, meus non est: for the consent of all concern- 
ed is necessary to the formation of every ordinary partnership, 
or the admission of any new partner. Thus the Roman law 
said,(/) 

Qui admittitur socius, el tnntum socius est, qui admisit, et rede; cum 
eum, aocietas consensu contraJiitur, socius mihi esse non potest queni ego so-^ 
cium esse mini — quid ergo si socius meus eim admisit? et soil socius est?* 

And an excellent illustration of this occurs in the case of the 
death of a partner, where except there be a stipulation provid- 
ing for it, the executor is not allowed to occupy his testator’s 
place. tJnless the partners should consent, the share of the de- 
ceased must be ascertained and paid over ; for jtbs accrescendi 
inter mercatores locum non habet. So also where a woman is one 
of the partners, her mamage wiir dissolve the partnership, rather 
than that her husband shall become a partner against the will of 


(tf) See Norton’s haw of Evidence, 


if) Dig, xvii. 2. 10. 
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the other members of the firm. La raison, says Pothier, est quo 
les qualites personnells de chacun des associees entrent en con- 
sideration dans le contmt de societk Thus the Eoman law said, 
Ifulla societas in oeUrnvm coitio est Nemo potest societatem 
heroedi suo sic parerent ipse socius sit. Po'mpeianw respon- 
det societatem non posse ultra mortem porrigiAu) Solvitur adhue 
societas etiam morte socii ; quia qui societatem contrahit, cer- 
tarn personam sibi digit Sed et, si cohisensu plurium socie- 
tas contracta sit, morte unius socii solvitur, etsi plures super- 
sint ; nisi in coeundd societate aliter convenerit 

§ 11. No particular form of contract is required. It need 
not be in writing. It need not even be concluded by words. 
It may be inferred from the acts of the parties. Where Ai'ticles 
of agreement only are executed, but no formal agreement, Equity 
will see them specifically* performed ; for Equity looks upon that 
as done which ought to be done to carry out the real inten- 
tion of the parties. 

§ 12. A partnership may be dissolved by efflux of time, 
as when the term for which it was created has expired, or 
the object for which it was created accomplished; it may be 
dissolved at any time by mutual consent or by any special 
mode provided for in the articles. Courts of Equity can 
decree its dissolution, where the undertaking is impracticable, 
or one or more of the partners grossly guilty of misconduct. 
Wliere no term is agreed on, the partnership is at will, 
and any partner can terminate it at his option without no- 
tice to his co-partners : cum aliquis renuntiavit societati, 
solvitur societas. Bankruptcy, conviction of felony, death also 
dissolve it. But as against strangers, due notice of the disso- 
lution, when not by death or the act of the law, must be 
given. 

§ 13. Every partner is the agent of all the rest: and the 
doctrines with respect to agent and principal apply as between 
partners. Thus it has been accurately laid down "'that each 
partner is the accredited agent of the rest, whether they be 

to) Dig, C. 17 I 53, and the Institutes I 3. I 30, § 5. 
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active, nominal, or dormant, and has authority as such to bind 
them, either by simple contracts respecting the goods or busi- 
ness of the firm, or by negotiable instruments circulated in its 
behalf, to any person dealing bond fide'' And in Fox v. 

Tindaly C. J. said, 

‘‘ By the general rule of law, relating to paitnerships in trade, each would 
then be liable to the debts of the whole company contracted in the course 
of the trade, a consequence, not confined to the law of this country, but ex- 
tending generally throughout Europe ; and founded, partly on the desire to 
favour commerce, that merchants in partnership might obtain more credit in the 
world ; and, more especially, on the principle that the members of trading 
partnerships are constituted agents the one for the other, for entering into 
contracts connected with the business and concerns of the partnership ; so 
that by the contracts of the agent all his principals are bound.” 

And in tbe Oration pro JRosciOy Cicero said, 

‘‘ In relm minorihus socium falle)*e, turpminmm est ; negue injuria ; propterea 
quod ausslitm sihi se putat adjunxme^ qui cum aliero rem communicavit. Ad 
cujus igitur fidem confugiet, cum per ejus fidem laditur, citi se commi- 
serlL Atque ea mnt animadoertenda peccata maxima, quee difficilUme proe^ 
caventar, Tecti esse ad aZienos possumus ; intimi onuUa apertiora videant 
necesse est, Socimi mro cavere qui possumus, quem etiam si mettdmus, 
jus officii loedimm. Recta igitur majores eum, qui socium fefelllsset, hi 
viro7'um honorum numero non putarunt Jiaberi oportere." 

§ 14. But the act must be one respecting the partnership 
business. So in exparte Agace(J) Eyre, C. J. said, 

“ In paitnerships, both partners ai’e authonzed to treat for each other 
in every thing which concerns, or properly belongs to, the joint trade, 
and will bind each other in transactions with every one who is not 
distinctly informed of any particular circumstances that may vary the case* 
On the other hand, when the transaction has no apparent relation to 
the partnership, then the presumption is the other way and the partner- 
ship will not be bound by the act of one of the partners without spe- 
cial circumstances.” 

And in Sandilands v. Marsh, U) Abbot, C, J. said, 

“ It has, undoubtedly been held, that in a matter wholly unconnected with 
the partnership, one partner cannot bind the other ; but the true 
construction of the rule is this, that the act and assurance of 
one partner, made with reference to business transacted by the firm, 

W 6 Bing. 776. (i) 2 Cox, 312. 0*) 2 B. and Al. 637* ^ 
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will bind all the partners. Provided the contract have a sufficient re- 
lation to the business of the firm, and the contractor have, in other 
respects, acted hond fide^ it matters not much what may be its description, 
or how grievous the contracting partner’s fraud and misconduct ; thus 
the firm is liable, whether it be a loan for his expenses while engaged in 
the partnership business or a purchase of goods such as might be used 
therein, but which he instantly converts to his own benefit ; so they 
are bound by his sale or pledge of the joint property.’'’ 

§ 15. As to negotiable instruments: these, to bind the firm, 
must be on its behalf. Smith deduces the various rules from 
the case of O-reenslade v. DowerO^) in the following passage. 

“ These negotiable instruments must have been circulated on behalf of 
the firm. Now, it is clear, that, when the purposes of the firm do not 
req^uii'e that its members .should pass negotiable instmments, it is not 
very likely that such should be circulated in its behalf : in such cases, 
therefore, the implied authority of a partner fails, and the firm will not 
be bound by his negotiation. Hence, an attorney cannot bind his part- 
ner by a note, though given for the debt of the firm ; and it has 
been decided, that partners in a farming or mining concern have no such 
authoiity. Prom the observations of the Judges in the case last cited, 
I think it may be collected ; 

“ Pirst, that partners in a trade, strictly mercantile have an authority 
implied by law to bind each other by bills or notes. 

“ Secondly, that partners in some peculiar business, such as farming 
and mining, have, primd facie no such authority. 

Thirdly, that this presumption against their authority may be re- 
butted, by showing, 1st, that the consultation and particular purposes of 
the firm are such as to render it, in their individual cases, necessary; 
or, 2ndly, that, though not necessary, it is, in other similar cases, usu- 
al; for if it be necessary or usual, the law will imply it,” 

§ 16. The party dealing with a single member of the firm 
must himself have been acting bond fide. No collusive act be- 
tween him and such member will affect the partnership : for 
in the words of Ulpian, Alterius cireumventio alii non proebet 
mtioner^, 

There is no doubt,” said Lord Mansfield in Hope v. Gust, but 
that the act of every “single partner in a transaction relating to thepart- 
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nership binds all the others. But there is no general rule which may 
not be infected by covin, or such gross negligence as may amount or be 
equivalent to covin ; for covin is defined to be a contrivance between two 
to defraud or cheat a third.” 

But the firm may ratify a fraudulent transaction. 

§ 17. The admission, acknowledgment, or representation 
of one partner, bond fide and in the course of business, binds 
the others. Notice to one is notice to all. Payment by or to 
one, is payment by or to the firm. A receipt or discharge by 
one is a receipt or discharge by all. These consequences follow 
from the principle that each partner is agent for the rest. 

§ 18. The liability of a partner for fwture obligations ceases 
with his connexion with the firm : ^provided proper notice of 
such separation be given. It behoves an ostensible or nominal 
partner to take care that the fact of the dissolution of the part- 
nership, so far as he is concerned, is made public. If by 
negligence he permits his late partners to continue the use 
of his name, he will be bound, notwithstanding the fact of dis- 
solution, to all such creditors as may not know that he has 
ceased to be interested in the firm ; though of coui'se he will 
not be so, if his late partners wrongfully persist in using his 
name. 

§ 19. Notice in the Gazette is notice to all the world who 
have not been customers of the firm. A circular letter giving 
express notice should be sent to each customer ; though the 
question of notice is always one of evidence, and may be infer- 
red from facts^ where these precautions have been omitted : as 
for instance, when a customer calling at the place of business 
was informed by one of the continuing partners, or a clerk, of 
the retirement of the party sought to bo charged, 

§ 20. As a dormant partner's name has never appeared, it 
cannot of course be removed. On his retirement notice should 
be given to those who were aware at the time of entering into 
engagements with the firm, that he was interested. To aU 
others it is unnecessary. 
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21. Where a partner dies, at law his Executor is not liable 
for debts contracted by the partnersliip during the life time of 
his testator ; for the rule oMio personalis moritnr mm persond 
applies ; and the claims and liabilities surviving, the right of 
action is transferred against the surviving partners. But this 
exoneration of the estate of a deceased partner might often 
work the greatest injustice on creditors, as in the case of an 
insolvency ; and therefore Equity holds the estate of the deceas- 
ed partner liable, until all partnership debts contracted during 
his connexion with the concern have been satisfied. 

§ 22. “Whether indeed,” writes Smith, V) “ the claim of the partner- 
ship creditors on the separate estate of the deceased shall be postponed 
to that of his own separate creditors, or whether they shall come in 
with them pari passu, or whether, lastly, they have any claim against it 
at ah, until the insolvency of’ the partnership estate has been ascertain- 
ed, are questions which were long unsettled. Tlie last of them, how- 
ever, is resolved by the case of WilMnson v. Menderson, which decides 
that the joint creditor is not compelled to pursue the surviving partner 
in the first instance, but may resort at once to the assets of the de- 
ceased, without showing that full satisfaction cannot be obtained from the 
survivor, and may leave the representatives of the deceased to recover 
what, if any thing, shall appear upon the partnership account to be due 
from the survivor to the estate of the deceased partner. It was not, 
however, decided in that case, that the creditors of the firm could come 
in pari passu with the separate creditors ; and the better opinion seems 
to be that they cannot. 

§ 23. “ However,” be continues, “ the liability of a retired part- 

ner and that of a deceased partner’s estate, will be reduced by the 
amount of all payments made by his late companions since the dissolution 
of the partnership, and appropriated, either specifically or impliedly, to 
the reduction of the demands upon the firm. Thus, Denaynes and others 
were in partnership as bankers, Clayton had a running account with the 
firm, and was in the habit of paying in and drawing out money. At 
the time of JDecaynes's death there was a balance of 1713^. in favour 
of Clayton and against the firm. After the death of Deoaynes, his late 
partners became bankrupt ; but, before their bankruptcy, Clayton had 
drawn out sums to more than the amount of 1713 and had paid in 


(Z) Merc. Law, p. 50. 
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oilier STxms yet more considerable. Upon the bankruptcy of tbe surviv- 
ing partners, Clayton was desirous of having recourse to the estate of 
Detaynes ; but it was held, that the sums drawn out by Clayton since 
the death must be appropriated to the payment of the balance of 1713^. 
then duei and that, as the total amount of those sums was greater 
than the balance, the debt due from the firm at the death of Bemyne^ 
had been discharged and his estate exonerated; the sums paid in by 
Clayton since the death constituting a new debt, for wliich the survi- 
vors only could be held liable/^ 

§ 24. “Although among themselves, partners may, and often do, 
agree, that, after the dissolution, the credits of the firm shall be re- 
ceived, and its debts paid, by one of the late partners only; yet 
this arrangement does not affect their joint responsibility to third per- 
sons, unless such persons agree to exchange the liability of the firm for 
that of the single partner. And though it has been held, that neither 
acceptance of the single partner’s note as* a collateral security, nor re- 
ceipt of interest from him on the joint debt, nor changing the head- 
ing of the account from the name of the firm to that of the single 
partner and drawing on him for part of the balance, amounted to con- 
clusive evidence of such an agreement : Yet it seems clear on principle, 
that, if the creditor be actually a party to the arrangement of the part- 
ners among themselves, their acquiescence in that arrangement would be 
a consideration for his promise to accept the single instead of the double 
liability, which contributed to induce them so to acquiesce. Besides 
which, the liability of a single partner may possibly be more beneficial 
to the creditor than the joint liability of two, either in respect of the 
solvency of the parties, or the convenience of the remedy ; and, there- 
fore, it has been decided, that, if the creditor of a firm, consisting of 
two persons, expressly agree with them to take, and to take, the se- 
parate bill or the sole responsibility of one partner in discharge of the 
joint debt, his so doing amounts to a discharge of the other partner. 
"Whether such an agreement have been made, is, in each case, a question 
proper to be submitted to a jury. This sort of arrangement was usual 
under the civil law, and went by the name of Nomtio*^* 

§ 25. Novatioa is thus described in the Institutes. W " 

“ Also obligations are extinguished by novation ; as, for instance, if you 
stipulate from Titim what ISejm owes you. Por by the intervention of 
a new person, a new obligation arises, and the former obligation is ex- 
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tinguished and merged in the second; so far even that the former is 
extinguished, though the latter be not valid. As, for example, suppos- 
ing that you stipulate from a ward without the authority of the guar- 
dian that which Titius owes you. In such a case the creditor loses 
his debt, for the former obligation is discharged, and the latter obliga- 
tion is void. But if the second obligation be contracted by the same 
person who was bound by the former, there is no novation, unless that 
second obligation be different from the former one; as, for instance, if 
a term, or a condition, or a surety be added or be omitted. But the 
position, that the addition of a condition in the latter obligation causes 
novation, must be understood thus : If the condition to which the second 
obligation is subject be accomplished, the novation takes effect, and if, it 
be not, the former obligation continues to exist. 

“The ancients held that there was novation where the second obliga- 
tion was entered into with that intention; and frequent doubts and 
difficulties arose from that iiidefinite state of the law, depending on 
presumption. We have, therefore, enacted by our constitution that there 
shall in no case be novation, unless with the express intention of the 
parties, and that wherever that intention is not expressed, the former 
^obligations shall remain in force, together with the latter.”(») 

§ 26. A retiring partner sometimes continues to draw money 
from the firm ; wliere he receives a share of the profits, his lia- 
bility continues ; but otherwise, where he stipulates for a fixed 
annuity independent of the profits. 

§ 27. By 19th and 20th Vic. C. 47, partnerships of limited 
liability have been introduced, and the Indian Legislature has 
passed a similar enactment. W This has long been known to 

the French law as Societl m comTr^nditk 

§ 28. If a sudden dissolution is about to be made in iU- 
faith, Equity will restrain the partners by injunction ; and this 
is in strict conformity with the Civil law. 

“ By that law,'’ writes Storyiv) a “partnership, without any express agree- 
ment for its continuance, may be dissolved by either party, provided the re- 
nunciation be bondj^de and reasonable. JSociebm covri ^oted vel m perpetuam^ 

{n) Insiat. lib. iii tit. xxx. §3 Cod. lib. viii. tit., xlii De Novationibus etDelegation- 
ibu^ L. Tdt. Code Civil of Trance, art 1273. 

(o) Act 19 of 1857, amended by V of IBaO- (p) Eq. Jur. g 668, 
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iA esty dum vivunti vel ad tempus^ *oel ex te^pore^ vel suh condiione* Dissodamar 
renumiatioM^ moHecapitls minutione^ et egestate. But then it is afterwards 
added; DUdmus^ dksensu aohi societatem ; Jiocitaedy ei omnes disserttmit. 
Quid ergo si unus renunclei ? Cassius scripsit^ eum gui remificiaverit so- 
cieiaii a se guid-em liherare socios suos, se autem ah illis non liberare^ 
Quod atgue observandum est si dolo malo remnciatio facta sit, Bi 

intempestive renuncietur sodetati, est pro socio actionem. And again, Labeo 
writes ; Si o^enunclwoerit societaii unus, ex sociis eo tempore, quo mterfuit 
socii non dir mi societatem, committer e eum in pro socio actions. And again, 
in a more general form, it is said. In societate coeunda, nihil attinet de 
renundatione caver e ; quia ipso jure societatis intempestiva renundatio in 
(Bstimation&m venit^^ 

§ 29. Equity mil upon a dissolution of partnership restrain 
one partner from collecting the debts, aqd will appoint a re- 
ceiver to get in the paitnership estate. But when there is a 
dissolution, and good faith exists, the survivors ex necessitate 
rei are invested with all authority requisite for them to wind 
up and settle the partnership affairs. They have a right there- 
fore to receive the partnership debts on the one hand, and to 
apply the partnership assets in the liquidation of the partner- 
ship liabilities, on the other.* 

§ 30. The Court of Chancery exercises a large jurisdiction 
over partnership affairs through its Bankruptcy jurisdiction, and 
much space is given in our text-books to this subject. A host 
of cases also are to be found upon this head. But as we have 
no Bankrupt Laws to administer in the provinces, I shall not 
incumber these pages with that learning. 

§ 31. Partnership agreements often contain clauses by which 
the partners agree to refer all disputes to arbitration. It be- 
comes a question how far such contracts are binding ; for though 
it is true that Modus et conventio vinemit legem, and gwUi- 
het potest renunciare juri pro se introducto ; yet, jus puhlieum 
privatorum pacto non potest mutari, says Papinian ; and it 
is abundantly clear that the public law cannot be ousted by 
the private agreement of individuals. Thus marriage brocage 
bonds, contracts in restraint of marriage or trade, maintenance, 
and champerty, fi:andulent preference, and a host of other con- 


* See Collett on Injunction and Receivers for fuller details. 
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tracts are utterly null and void ; and is to be observed, that 
the maxim confines the power of the party to a jus pro se in- 
troducto. Thus a man may waive a positive law which is 
only introduced for the particular benefit of the individual, and 
the waiver of which militates against no canon of public 
good or public morality. Thus a man may contract not to 
avail himself of the statute of limitations, where his debt has 
been barred by efflux of time; he may waive notice of dis- 
honour of a bni of exchange or promissory note, and the like. 
But it seems that no man can by his private compact oust 
the jurisdiction of the ordinary tribunals of the land. There- 
fore such clauses as we are here commenting on, are effective 
ouly where the partners are contented to submit their disputes 
to arbitration, in accordance with the terms of their deed; but 
if any one of them declined, he could not be forced to resort 
to arbitration by his other partners. Equity would not assist 
them. It would be simply quiescent. It would not decree a 
specific performance of a stipulation which ousted its own 
jurisdiction. That was expressly decided in the cases of Agar 
V. Maclclenit and Earl of Huxburgh v. Bower 

§ 32. The Law appears to have been somewhat uncertain for 
a“ while of late years upon this point. In Linsdale v. Robert- 
Lord Chancellor Swgdev., after reviewing the cases, upheld 
the decision of Lord Kenyon in Halfhide v. Fenning, a case 
much questioned. In the case before Lord Chancellor Swgden, 
two persons interested in the enclosure of the slobs or mud- 
banks of Lough Foyle, by deed referred it to arbitrators to 
make certain arrangements respecting the partition between 
them of the portion reclaimed jfrom the sea. To a bill filed 
praying relief respecting matters within scope of the arbitration, 
the defendant, in his answer, relied on the provisions in the 
deed of submission, by which, among other things, the parties 
covenanted not to bring or prosecute any action or suit at law 
or in equity touching the matters referred, or to do any act to 
hinder or delay the arbitrators from making . their award, and 
he insisted that the arbitration was stiU pending. It was ob- 


(s) 3 Jones & Lat. p. 58. 
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jected OR tlie part of the plaintifFi that an agreement to refer 
to arbitration could not be made a defence against a right to 
sue. The Lord Chancellor, however, dismissed the bill with 
costs. He said, 

“ Upon the whole, therefore, I think Ilalfliide v. JE'ennwg is still law ; 
and the objections to it have probably been occasioned by Lord Kenyon's 
general observations. At all events, I think that an agreement to refer, 
and arbitrators named, and a covenant not to sue, and a power to make 
the submission a rule of Court, particularly' having regard to the 
legislative provisions in such a case, do prevent a party from filing a 
bill with a view, as in this case, to withdraw the case from the arbi- 
trators. It does not appear to me that, because a bill cannot be filed 
to have arbitrators named or to supply the place of an award, it follows 
that a bill can be filed before an award, in direct opposition to the plain- 
tilf^s own covenants.^’ 

Some remarks in the case of Scott *v. Avery have also some- 
what confused the main doctrine. That case will be referred to 
presently. 

In Morgan v. Mllman^^) it was held that where it was 
agreed that the price should be ascertained by arbitration, the 
Court could not interfere where the price was not so ascertained- 

In Livingston v. RallUA when there was an agreement to 
refer “ any difference” to arbitrators, Coleridge, J. said t 

“ We should be ousjpg the Courts of its jurisdiction, if, where a party 
complains that an agreement is broken, the defendant was allowed to 
answer, ‘You cannot go to the Court, because it is an agreement to 
refer, and the Court will not enforce such an agreement.’ The Mlacy 
seems to be in confounding the distinction between an action for refus- 
ing to concur in referring a difference, and an action upon the subject 
agreed to be referred. Setting up an agreement to refer as a defence 
is very dilferent in effect from bringing an action upon the subject itself.” 

In Scott V. Avery, {^) in the House of Lords, in which case 
it was provided by the rules of a Marine Insurance Association, 
of which S. and A were members, (and which rules were stat- 
ed to he as binding upon the parties as if inserted in the poli- 


(t) 16 Jut. 155, affirmed 17 Jur. 193. (u) 19 Jur. 594. 

(v) 17 Jur. 815, affirmed 20. 3m\ 815. 
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cy), that the sura to be paid to any suffering member by the 
association for any loss should in the first instance be ascer- 
tained by the committee, and if the suffering . member agreed 
to accept such sum in full for his claim, he was then to be en- 
titled to sue for the amount ; but in case of difference between 
him and the committee relative to the settling of any loss, or 
to a claim for average, or any other matter relating to the in- 
surance, then arbitrators were to be appointed, who were to de- 
cide upon the claims and matters in difference according to the 
rules and customs of the association, and in which case the 
settlement of the committee was to be rescinded, and the state- 
ment begun de novo. There was a further proviso, that no 
member, who refused to accept the amount of any loss as set- 
tled by the committee, should be entitled to maintain any ac- 
tion at law or suit in equity on his policy until the matters 
in dispute should have been referred to and decided by arbi- 
trators, and then only for such sum as they should award ; and 
the obtaining such decision was by the rules to be a condi- 
tion precedent to the right of any member to maintain such ac- 
tion or suit S. had effected an insurance on his ship with the 
members of the association, and the ship being lost, an action 
was brought against A. by S. to recover the amount for which 
he had subscribed: It was held, (affirming the judgment of 
the Court of Exchequer Chamber), that the proviso in the rules, 
that until the amount of any loss was ascertained in the man- 
ner prescribed no action at law or suit in equity could be 
maintained, was legal and binding on the members ; and that 
it was a condition precedent to the bringing of any action or 
other proceeding that the condition to jefer to arbitration should 
be complied with : and also, that the proviso was not a contract 
ousting the jurisdiction of the Courts of common law or equity. 

In Soott V. Corporation of Liverpool it was held that sti- 
pulations in a contract which would exclude the jurisdiction of 
a Court are improper, and will not, when improper, fraudulent, 
or inequitable conduct is alleged, be considered of any import- 
ance. This case was affirmed by the Lord Chancellor. (4 


(jc) 7 W. R. 15S. 
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In Livingston v. Ralli, quoted' above, Coleridge, 3. said of 
Scott V. Ave'i'^y that it was agreed on all bands by counsel, that 
an agreement that no action should be brought would not be 
binding, 

The Law in Lee v. Pageiv) is clearly laid down, that an agree- 
ment to withdraw any questions which may arise from the ordi- 
nary tribunals of the country, is illegal There the Vice-Chancellor 
Kindersley said, 

“ Another question connected with the return of the premium was, 
whether, under the arbitration clause, the plaintiff had a right to sue. 
His Honor being of opinion that on other grounds he was not entitled 
to a return of the premium, it was not necessary to decide that question. 
He (the Vice-Chancellor) had, however, carefully considered the cases, and 
the learned judges’ opinions on the point in the House of Lords, there 
having been recently a good deal of doubt respecting it, not on the 
abstract and broad principle, but upon its application. In the case of 
ScoU V. there were dicta, no doubt, which it was not possible to 

reconcile with each other ; but the general principle laid down was, that 
it was illegal, by any agreement between the parties, to withdraw the 
decision of the question at issue from the determination of the ordinary 
tribunals of the coimtry ; but if A. agreed with B. that, in the event 

of his doing or omitting to do a particular act, A, would pay, not a 

particular sum of money for damage, but such an amount as an arbitrator 
to be appointed should agree upon, that was lawful, and was not a with- 
drawing.” 

In Horton v, Sayeri^) it was held that if parties . agree that 
all disputes that may arise between them shall be referred to 
arbitration, that will not prevent either of them bringing an 
action against the other. But they may by agreement make 
it a condition precedent to bringing an action that the amount 
to be paid shall be settled by arbitration, Pollock, 0. B. said, 

“Were it not for the case of SgoUv, Avery (5 H, L, 0. 8X1) there 

would have been no question here at aU. That case decided that where 

a sort of condition precedent to bringing an action is created, a remedy 
in the Courts at Westminster cannot be resorted to until the condition 
is fulfilled : but the present case is exceedingl;y1 different from that. We 


(») 6 H. L. C. 8U I 2 Jur. n. s. 815. 
(a) ^ Jut, n. s. 989. 
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all know sufficient to say, that long before Scott v. Jvery, it was decided 
in a great number of cases, extending over some hundreds of years, 
that the Courts of law cannot be ousted of their jurisdiction by the mere 
agreements of parties— viz. a mere agreement to refer matters in dispute, 
should such arise, will not prevent either of the parties from resorting 
to a court of law to enforce his rights or obtain a remedy for his wrongs/’ 

§ 33. But if sueli au agreement "has been acted upon, it does 
not lie in tbe mouthi of either party to set aside the award, 
on the ground that the agreement to refer was illegal. 

So in Olewo'i'ih v. Pichfordfi) Lord Ahinger said, 

With respect to the last point made by Mr. Miller, it appears to 
be entirely a misapplication of the well known rule of law, that an agree- 
ment to refer is not binding. It is true that such an agreement is not 
binding unless it is acted upon, but when the reference has taken place, 
and the awai’d is made, it becomes so. lu one sense it does not oust 
the Court of its jurisdiction, but in another sense it does ; for when the 
award is made, the jurisdiction of the Courts is gone ; and all the Courts 
have to say is, whethev it is a good award or not.” 


% 7. H; and W. 314. 
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BAILMENT. 

In fiduclis, mandatis, condnctis locaiis, magni esi judicis statuere quid 
quemque ciiique preestare oportet” — Cicero. 

§ 1. The Law of Bailment requires really little more than a 
study of the great case of Coggs v. Bernard, i^) in which Lord Holt 
delivered one of the most comprehensive, luminous judgments 
on record ; in the course of which he expands the subject, quot- 
ing largely from Bracton passages which iire curious, as showing 
how very largely and closely the English Common Law copied 
from the Boman Civil Law : for they are mere transcripts from 
Justinian. W 

’ § 2. The result of this famous decision shows us that Bail- 
ments are divisible into six distinct classes. 

1. Depositnm ; or a naked bailment of goods, to be kept for 
the use of the bailor. 

2. Covimodaticm, Where goods or chattels that are useful, 
are lent to the bailee gratis, to be used by him. 

3. Locatio rei. Where goods are lent to the bailee, to be 
used by him for hire. 

4. Vadmvi. Pawn. 

5. Locatio ope'ids fcbciendi. Where goods are delivei'ed to be 
carried, or something is to be done about them, for a reward to 
be paid to the bailee. 

6- 3dandatum. A deliveiy of goods to somebody, who is to 
carry them, or do something about them gratis. 

§ 3. The chief point for consideration is that of the princi- 
ples on which the Bailee in each particular class of Bailments 
is responsible for the safety of the thing committed to his 


[a) Lord Raymond 909 1 : Sm. L» C. 
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charge : and taking this as the principle of division, it will be 
seen that Bailors and Bailees are divisible into three classes. 

‘‘ The first of these,*’ writes Smith (c) « is, where the bailment is for the 
benefit of the bailor alone : this includes the cases of mandataries and de- 
posits, and in this the bailee is liable only for gross negligence. The 
second is, where the bailment is for the benefit of the bailee alone ; this 
comprises loans, and in this class the bailee is bound to the very strictest 
diligence. The third is, where the bailment is for the benefit both of 
bailor and bailee; this includes locatio rd, vadium, and locatio operis, and 
in this class an ordinary and average degree of diligence is sufficient to 
protect the baiHe.” 

§ 4. 1. As to Depositum. Here the bailee takes no inter- 
est and receives no reward. It would not be reasonable there- 
fore to expect from him as high a degree of care as if he re- 
ceived reward ; and accordingly Lord Holt lays it down, that if 
the bailee be guilty of gross negligence, he will be chargeable : 
but not for any ordinary neglect. A fortiom, he will not be 
chargeable, where the property is stolen from him ; and Bracton 
says,. 

apud qmm res deponitur, re ohligatur, et de €& re, quam accepit, 
restituenda tenetur, et etiam ad id, si quid in re deposits dolo commiserit / 
eulp autem nomine non tenetur, scilicet desidice vel negligentuB, quia qui 
negligenti amico rem custodiendam tradit, sibi ipsi et proprice fatuitati hoc 
debet imputare.^^ 

§ 5. The case of Booomian v. Jenkins, id) has somewhat 
qualified Lord HoWs broad dictum, for it was there decided 
that a man may keep his own goods with gross neglect, and 
that if so, it would be no excuse to him to say that he kept 
the Depositum with as much care as he kept his own. He is 
bound not to be negligent with regard to another’s property, 
whatever he may choose to be with respect to his own. 

§ 6. The bailee of a Depositum may not make use of it. 

§ 7. 2. As to Oommodatum, or Lending gratis ; Here, 
though the Bailee receives no reward, he has an interest in the 
thmg; for it is lent /or his use. The Law therefore increases' 

(c) 1 L. a 104. 


(cQ 2 A. and E. 2S6 
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the proportion of care he is called upon to bestow ; he may be 
amenable for slight negligence. On this point the words of 
Lord Holt and Bracton must be studied. ‘^As to the second 
)3ort of Bailment, viz., Gommodatnm, or lending gratis, the bor- 
rower is bound to the strictest care and diligence to keep the 
goods so as to restore them back again to the lender ; because 
the bailee has a benefit by the use of them, so as if the bailee 
be guilty of the least neglect he will be answerable : as if a 
man should lend another a horse to go westward, or for a 
month ; if the bailee go northward, or keep the horse above 
a month, if any accident happen to the horse in the northern 
journey, or after the expiration of the month, the bailee will be 
chargeable ; because he has made use of the horse contrary to the 
trust he was lent to him tmder ; and it m^y be, if the horse had 
been used no otherwise than he was lent, that accident would 
not have befallen him. This is mentiohed in Bratton, ubi supra : 
his words are, Is autem cui res aliqua utenda datur, re oh- 
ligatwr, qucB commodata est, sed magna differentia est inter 
mutuum et commodatum; quia is qui rem mutuam accepit, 
ad ipsam restituendam tenetur, vel ejus pretium, si forte incen- 
dio, rui/nd, naufragio aut latronum vel hostium incursu, con- 
svmpta fuerit, vel deperdita subtracta vel ablata, Et qui rem 
utendom accent, non suffidt ad rei custodiam, quod talem diU- 
gentiam adhibeat, qualem suis rebus propmis adhibere solet^ 
si alias earn diligentms potvM custodire ; ad vim autem majorem, 
vel casus fortuitos nontenetur quis, msi culpd sud imtervenerit 
Tit si rem sibi commodatam domi, secvm detuUrit cum peregre 
profectus fuerit, et illam incursu hostium vel proedonum, vel 
naufragio, omiserit, non est dubium quin ad rei restitutionerrt 
teneatur'' 

§ 8. The condition on which the loan "is made must not be 
deviated from. Thus if I lend a man my horse to ride, he 
must not allow his servants to ride it. This is discussed in 
the Doctor and Student ; and it is there laid down, “that, 
if a man lend another a horse, which loan is properly called 
a Go'^rmodatum, if the horse perish by any accident which could 
not reasonably be foreseen and provided against, the lender 
must bear the loss j but, if the casualty occur through the 
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carelessness of the borrower, he must answer for his negligence. 
And it is added, a man may have of another, by way of loan, 
money, corn, wine ; and such other thin^ which cannot be spe- 
cifically re-delivered, if the borrower makes use of them, but 
their value must be restored. And, as such things may be 
used by the borrower as his own, if they perish, it is at his 
jeopardy : but such borrowed articles as are to be re-delivered, 
the borrower must not use or occupy, except in such manner 
as they were borrowed for : and if, in that occupation they 
perish, without his default, he will not be responsible ; though, 
if such things be occupied otherwise than according to the in- 
tent of the loan, and in such occupation they perish, in what 
wise so ever they perish, he that borrowed them shall be 
charged therewith in^ law and conscience. Also if a man 
have goods to keep, under a general bailment, whether he 
have or have not any recompense for the keeping, he shall 
stand charged or not charged for their loss, as default or 
no default shall be in him : but, if be be a bailee for hire, 
and, at the time of the deliver}?-, expressly promise to re-deli- 
ver the goods safe, then he shall be charged with all chances 
that may fall : though, even if he make that promise, but is 
to have nothing for the keeping, he is bound to answer for on 
casualties except such as arise in consequence of his own wil- 
M default ; for, upon a nvudum pactum, or naked promise, no 
action lieth.” 

§ 9. 3, Locatio rei, Lending for hire. Here, says Lord Holf, 

the Bailee is also bound to take the utmost care, and to return 
the goods when the time of the hiring is expired. And here 
again, he says, I must recur to my old author, Qm pro um vesti- 
mentoTum cturi vel argenti, vel alte^^s ornamentiy vel jmiienti, 
mercedem dederit vel "promiserity talis ah eo desideratur custo- 
diay gual&rn diligentissirms paterfamUias mis rebm adhibet, 
qua/m si praestiterit et rem aliqvx) cas'a amiserity ad rem resHr 
tuendam non tenehitur, Neo snfficit aliquem talem diligentiam 
odMberey qualem suis rebus propri/is adhiberety nisi taUrfi ad- 
hiJbuLerity de qua mpeHus dictum est From whence it appears, 
that if goods - are. let out for a reward, the hirer is bound to 
the utmost diligence, such as the. most diligent father of a 
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family uses ; and if lie uses that, he shall be discharged. But 
every man, how diligent soever he be, being liable to the ac- 
cident of robbers, though a diligent man is not so liable as 
a careless man, the bailee shall not be answerable in this 
case, if the goods are stolen and therefore where a bailee 
prescribed for the horse lent him, instead of calling in a Ve- 
terinary Surgeon, he was held liable for its loss.^'ej 

§ 10, 4. Vadium or Pawn. Here the bailment is merely a 
security for money lent by the Pawnee ; and ordinary care is 
required ; and if the bailment is nevertheless lost, the Pawnee 
may still resort to the Pawnor for repayment of the loan, for 
the pledge is but collateral security for the debt. 

§ 11. The Pawnee may use the article pledged or not, ac- 
cording to circumstances. On this point Lord Holt says : 

“ If the pawn be such as it will be the worse for using, the pawnee 
cannot use it, as clothes, &c., but if it be such as will be never the 
worse, as if jewels for the purpose were pawned to a lady, she might 
use them : but then she must do it at her peril ; for whereas, if she 
keeps them locked up in her cabinet, if her cabinet should be broke 

open, and jewels taken from thence, she would be excused ; if she wears 

them abroad, and is there robbed of them she will be answerable. 

And the reason is, because the pawn is in the nature of a deposit 

and, as such, is not liable to be used. And to this effect is 0, W. 
128. But if the pawn be of such a nature, as the pawnee is at any 
charge about the thing pawned, to maintain it, as a horse, cow, &c., 
then the pawnee may use the horse in a reasonable manner, or milk the 
cow, &c., in recompence for the meat. As to the second point, Bracton^ 
99, gives you the answer : — “ Creditor^ qui pignm accepit^ re ohligakir, et 
ad illam restituendam tenetur ; et cum ImjuBmodi m in qpignus data, sit 
utrimque gratia, scilicet dehitoris, quo magis ei pecunia crederetar, et credit* 
toris quo magis ei in tuto sit creditum, sufficit ad ejus rei custodimn diti-* 
gentium essactan adhibere, quam si praestiterit, et rem casu amiserit, seourus 
esse possit, nec impedietur creditum, petered'* 

§ 12. On default made, the Pawnee may sell the pledge, and 
herein a ^pledge differs from a Lien, The balance after pay- 


(e) Leanc v, Kint. 3. Cam. 4, 
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ment of debt, interest, and charges, belongs to the Pawnolr. 
Herein also it differs from a mortgage : for there, on default, the 
property vests absolutely in the mortgagee ; but a default in re- 
deeming a pledge, does not increase the Pawnee’s estate in the 
chattel ; his is still only a ejpecial interest. 

§ 13. Locatio opens faciendi, or goods delivered to have some 
work performed upon them : such as cloth to be made into a 
coat. Whatever that opus may be, whether of opus fcbciendif an 
opus custodioe, or Tnerpiipm veMnda/rum, a parcel to be carried, 
a watch to be repaired, and the like. Here the Bailee receives 
a pecuniary reward for his work, and is bound to use ordi- 
nary d ili g ence for the preservation pf the article, as well as to 
perform the work contracted for. 

§ 14. If an unexpected risk arises, the Bailee’s efforts to 
save the article must be proportionate, as in the case of fire 
or flood. 

§ 15. But he is not liable for mere accident, not the result 
of his own negligence. The language of Wpicm deserves to be 
quoted. 

“ Contractus quidam dolum malum duntaxat redjpiunt quidam dolum ei 
culpam dolum tanium^ depositum et frecarium, Dolum et culpam, manda-^ 
imm cgmmodatum venditum^ pignori acceptum, locatim, item dotis dutio^ 
tutelae, negotia gesta ,in Ids quideni et diligentiam. Societas et rerum 
communiset dolum et culpam recepit sed Itaec ita $e nisi quid nomi- 
natim convenit — legem enm contractus dedit, excepto eo quod Celsus putat 
non valere cormenerit ne dolus praestetur Jioo enim honae fidei gudicio con- 
trarimn est ut ; ita utimur^ animalium verq casus, mories que sine culpa 
acddunti fugee servonm qui custodiri non solent^ rapinae, tumultus, incendia, 
aquarum magnitndines, impetus praedonum^ a nulh praestantur.*^ 

Hence it appears that in all contracts, dolus modus, which 
implies intention, makes the person responsible. In some con- 
tracts culpa, or negligence, that which might have been avoided, 
but for the party’s own fault, want of care, or foresight, has 
the same effect. Casus fortuitus, unavoidable accident(/) never 


if) See explained by Vinnias Ocms fortuiti vct/ni mnt, vehti 

avi vmtorum, turUmm, plmiarmi, grmdinmi, fulmimm, mtus, fiigoris, et simi- 
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makes the bailee liable ; except in two cases about to be Tuen^ 
Honed. 

§ 16. It is very important therefore to know what neglect 
is. Sir William Jones in his work on Bailments divides it 
into three kinds, ordinary, gross, and slight. Ordinary neglect 
he says, 

‘‘ Is the omission of that care, which every man of common prudence, 
and capable of governing a family, takes of his own concerns. Gross 
neglect (ci'cissa negligentidi negligentiOf dhsolutaj is the want of that care, 
which every man of common sense, how inattentive soever, takes of 
his own property. Slight neglect is the omission of that diligence, 
which very circumspect and thoughtful persons use in securing their own 
goods and chattels.” 

§ 17. Lord Sfowell gives in the case of the RadenhwrgMo) 
the following instance of gross negligence, wliich he calls neg^ 
ligentia maUtiosa. 

** If I send a servant with money to a banker, and he carries it with proper 
care, he would not be answerable for the loss though his pockets were 
picked in the way. But if instead of carrying it in a proper manner 
and with ordinary cautioiij he should carry it openly in liis hand, there- 
by exposing valuable property, so as to invite the snatch of any person 
he might meet in the crowded population of this town he would be 
liable, because he would be guilty of the ‘ negligently maUtiosa' in doing 
that, from which, the law must infer, he intended that which has actu- 
ally taken place,” 

Bat perhaps we shall escape much metaphysical difficulty, if 
we regard negligence as a fact in each case depending upon 
its special circumstances. No doubt different classes of Bailees 

Hum calamitatviM^ qnce ccditus immittuntur, IJ’ostrt v'un divmum disiemnt ; €h^(Jsci, 
Item nanfragiot, a^uoLrum imndaiionea, inoaidlaf m&rtes animaliumi ruinee cedium 
Jkndorum cliasTnata, incursus hostium prcedomm impetus, <5c., fugce sm^orum, qid 
castodm nori’^olent. Ills adds damna omnict a privatia illata, qum quominus 
infe^reritur, nulla cura ca/ueri potuit. Ad cams antm fortaltos non smt ref erendi illi^ 
<miL8, gni mm culpa conjuncti esse aolent ; oujua^TMudi amit fUrta, Quamohrem, quireit 
furto amissam vel incendio, verhi causa acroorum mgligmtia orto consumpimi dici'- 
is diligentiam smm prohare dehet. Quad wo incendium incdieniscklihus obortmn oc- 
cupat cedes vicinas, aut quod fulmine exdtatur, dut a gmsaatorlhita vel imendiarila 
mmttitur, id inter casus fortuitos numes^ari deheV^ 

(g) 6. Hob. Ad. Kep. 
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are bound to exercise different degrees of cai-e ; but each is 
answerable for that degree of legal negligence which affects his 
particular case. This it must be for the judge to determine on 
the facts proved before him. In Wilson v. Brett Rolf, B. said 

“ I can see no difference between negligence and gross negligence — 
it is the same thing, with the addition of a vituperative epithet.” 

§ 18. Tlie remarks of Aristotle are so much to the point, 
that I shall quote them. 

When, therefore, the hurt takes place contrary to expectation, it is 
an accident, when not contrary to expectation, but without wicked intent, 
it is a mistake ; for a man makes a mistake when the principle of causa- 
tion is in himself ; but when it is external, he is unfortunate. But when 
he does it knowingly, but without previous deliberation, it is an unjust 
act, as all those tilings which are done through anger, and the other 
passions, which are necessary . or natural ; for by such hurts and such 
mistakes they act unjustly, and the actions are unjust ; still the doers 
are not yet on this account unjust or wicked ; for the hurt did not arise 
from depravity. But when any one acts from deliberate preference, he is 
then unjust and wicked. (0 

§ 19. These observations wiU guide the Judge as to the 
principles upon which, and to what degree, a man is to be held 
responsible for his own acts or negligence. 

§ 20. The two excepted cases in which the liability of the 
Bailee is extended beyond the ordinary limits, are those of an 
loin-keeper and a Common Carrier of goods. 

§ 21. The leading case on the liability of an Inn-keeper is 
Calye's Gase,^^l where the words of the writ show what is the 
common law extent of an Inn-keeper’s liability. They are 

Cu}7i secundum legem et consuetudmem regni nostril Anglkce Jiosjcitaiores 
(70 11. M. & W. 115. 

(t) Note, Here we see the aryxieiiidi afiaprTjfjLa, and a^LKTjfia, But truly the dooision 
is jioiirfold, 

, orav TeapctKoyeus ri yej/Tjrai — casus — accident. 

orav firf 'jrapaXoyaSy av€v de KaKLOS— culpa— ‘TLe^ligenGQ, 

3. orav eiScos fJLov, firi 'trpo$ov\€V(ras Se — dolus indictus — constructive fraud. 

4. orav ek Tpoaipect^cos — dolus directus - direct fraud. 

' And see JlnaWe’s 1. 1 c. xiii. 

\ ij) 8 Coke 32. S.. 0. 1 Sm. L C 87. 




BTJEGESS V. CLEMENTS. 441 

qui Impitia, continent ad hospitandoe homines per partes uli Jmjus^nodi Jwspitia 
emtmt iransemtes^ et in eisdem liospitanUs eorum Iona et catalla infra hos" 
pitia ilia eaistentia absque suhtractione seu amissione custodire die et node 
tenentur^ ita quod pro defectu liujusmodi Jiospitatorum seu servientium suorum 
Jiospitibus Jmjusmodi damnum non eveniat ullo modo, quidam malefaclores qti-- 
endam eqmm ipsius A. precu infra liospitium ejusdem B. inventum, 
pro defectu ipsius B. ceperunt^ §rc» 

§ 22. The legal definition of an inn is “ a house where the 
traveller is furnished with every thing he has occasion for while 
on his way.” So that /n the Mofussil, where the custom is for 
parties to put up at charitable choultries and the like, finding 
their own provisions, I apprehend the rule will not apply. But 
at Bangalore, the Neilgherries, the Shervaroys &c., inns are esta- 
blished; and in sundry bungalows are to' be found a class of 
Butlers who provide the traveller. The progress of society will 
no doubt increase the number of inns in the country, as the 
facilities for locomotion are increased, and therefore it is not out 
of place to dwell on this topic of Law. 

§ 23. A guest may by his own negligence remove the com- 
mon law liability of the inn-keeper. Thus in Burgess v. CU- 
ments% Lord ElUnhoroiigh said : 

“ The cases show that the rule is not so inveterate against the inn-keeper, 
but that the guest may exonerate , him by his fault, as if the goods are 
carried away by the guest’s servant, or the companion whom he biings 
with him, for so it is laid down in Calije's case. Now, what is the 
conduct of the plaintiff in this case? The inn-keeper not being bound 
to find him more than lodging, and a convenient room for refreshment, 
this does not satisfy his object, but he inq^uires for a third room, for the 
pmrpose of exposing in it his wares to view, and introducing a number of 
persons, over whom the inn-keeper can have no check or controul, and 
thus for a purpose wholly alien from the ordinary purpose of an inn, 
which is ad liospitandos homines. Therefore, the care of these goods 
hardly falls witliin the limits of the defendant’s duty as inn-keeper. Be- 
sides, after the circumstances relating to the stranger took place, which 
might well have awakened the plaintiff’s suspicion, it became his duty, 
in whatever room he might be, to use, at least, ordinary diligence; and 
pai-ticularly so, as he was occupying the chamber for a special purpose : 


{Jc) 4 M. & S. m. 




aemistead v. wilde. cachill v. weight. 

for though, in general, a traveller who resorts to an inn may rest on the 
protection which the law casts around him, yet, if circumstances of suspi- 
cion arise, he must exercise ordinary care. It seems to me that the 
room was not merely entrusted to the' plaintiff in the ordinary character of 
a guest frequenting an inn, hut that he must be understood as hav- 
ing taken a special charge of it. and that he was bound to exercise ordi- 
nary care in the safe keeping of his goods, and it is owing to his neglect, 
and not to the fault of the inn-keeper, that the accident happened; and 
this was a question proper to leave to the Jury. 

§ 24 What amounts to such a degree of negligence, is illustrated 
hy the two following cases. 

In Armistead v. Wilde<}) where a guest showed his money 
ostentatiously in the presence of several persons, and then put 
it in an ill-secured box which he left in the travellers room, froin 
whence it was stolen, the inn-keeper was held not liable. But 
in GaMl v. WHghU^) where the guest showed liis money 
openly in the commercial room, went to bed, and slept with his 
bed room door open, so that a person outside could see his watch 
and money on the table : and when late at night a servant of 
the Inn-keeper, whose duty it was to sit up all night and at- 
tend to the outer door of the inn, let in a strainer, who two 
hours after secretly left the inn, having stolen the watch and 
money, the degree of negligence by the guest, the law as to 
which would constitute a defence for the inn-keeper, was thus 
laid down by Erie, J. 

“ We tTiink that the rule of law resulting from all the authorities 
is, that in a case like the present the goods remain under the charge 
of the. inn -keeper and the protection of the inn, so as to make the inn- 
keeper liable as for a breach of duty, unless the negligence of the guest 

occasions the loss, in such a way as that the loss would not have 

happened if the guest had used the ordinary care that a prudent man 
may be reasonably expected to have taken under the circumstances.” 

§ 25. The liability of a lodging house-keeper stands upon the 
same policy. In the case of Damey v. Bicha/rdsonin) there 
was a difference of opinion as to the responsibility of the 
master for the act of the servant; but the principle that 

(Z) 17 Q. B. E. S6h (w)20Jiw.l072. (a) 18 Jur. 721. 
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a boardiiag-house keeper is bouad to take as mucb care of bis 
guest’s goods as a prudent bouse-bolder would take of ber own 
was recognized by tbe whole Court. In that case, “The 
Declaration alleged that Plaintiff became a guest in the boards 
ing-house of Defendant, on the terms, amongst others, that 
Defendant would take due and reasonable care of the goods 
of Plaintiff whilst they were in the house of Defendant, 
for hire and reward to Defendant in that behalf, and that it 
then became the duty of Defendant, by herself and her serv- 
ants, to take such due and reasonable care of the goods of Plain- 
tiff whilst she remained as a guest, with the goods, in Defend- 
ant’s house. It appeared that Plaintiff was a guest in Defend- 
ant’s boarding-house, paying between 2L and 3Z. per week, and 
having the use of sitting, drawing, and .dining rooms in com- 
mon with others, her own bed-room, her board, and the at- 
tendance of the servants, On the 10th December, in the 
evening, Plaintiff, being about* to leave, while her luggage 
was in the hall near the front door, sent one of the Servant^ 
put to a shop near for biscuits ; he left the fi:ont door ajar, 
and a thief entered and stole a box of Plaintiff’s. The 
Judge directed the Jury that Defendant was not bound to 
take more care of her house and the things in it than a pru- 
dent owner would take ; and one of the questions which he left 
to the Jury was, whether, supposing the loss to have been 
occasioned by the negligence of the servant in leaving the door 
ajar, there was any negligence on the part of Defendant in 
hiring or keeping the servant. It was held by the Court, 
that it was at least the duty of a boarding-house keeper 
to take such care of her house and the goods fo her guests 
in it as a prudent house-holder would take. And, by Lord 
Ccmpbell, C. J., and CoUridge, J., that it was a breach of 
Defendant’s duty as keeper of a boarding-house if through 
the gross negligence of Defendant or her servant the Plaintiff’s 
box was stolen ; and that the distinction between the 
negligence of the servant in leaving the door open, and the 
negligence of Defendant in hiring or keeping the servant, could 
not be supported ; aud therefore that the direction was wrong. 
But by WigMmm and JErUy JJ., a boarding-house keeper is not 
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boimd to take more care about tbe goods of his guest than he 
as a prudent owner would take with respect to his own ; and 
that if Defendant had taken care to employ and keep none 
buttrustworthy servants, she was not liable for the act of 
negligence on the part of the servant in leaving the door open ; 
and therefore that the direction was right/" 

§ 26. The liability of carriers is also a matter of growing 
importance in this countiy : what with roads, canals, railroads, 
and the increasing traflElc by sea from foreign countries, and the 
trade fi:om port to port, along the coast. So that all Judges, 
and especially those whose districts have a seaboard, are liable 
to have cases in which the liability of carriers will have to be 
considered on principle. 

§ 27. A carrier, may be 1st,, a mere gratuitous Bailee, as 
where a friend undertakes to, carry a parcel, mandatum; and 
as we have seen, such a Bailee is only liable for grossio) neg- 
ligence : or he may be 2ndly a Bailee for hire, though not a 
common carrier, as when a cab-man undertook to cany a parcel®, 
or he maybe 3rd a common carrier ; such as the proprietor of wag- 
gons, barges, lighters, merchant ships &c. ; or 4th he may belong 
to a class of carriers whose liabilities are regulated by Statute 
Law. 

§ 28. It is important to observe that only carriers of goods 
are cornmon carriers. This was so held, in JBenett v. P. <& 0. 
Steam Boat Go, (?) for there is a difference between the contract 
to carry goods and passengers. The common carrier is an 
snrer of goods ; he is only liable for damages to passengers on 
the score of negligence^ So isi Grofts v. Waterhomei^') Parhe 
J. said, . 

There is a wide distinction between contracts for the conveyance of 


' (o) In the case of Cachill v. WrigJit above quoted Lord Oampbell C. J. defin- 
ed grm negligence thus ; Gross negligence is want of ordinary care : slight 
negligence is want of extraordinary care.” 

( 2 ?) Willoughhj v, Eomdge, 12. 0. B. 742- 
. 12) 18 p/Tri/P; 85; (r) 11 Moore m; 
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passengers, and tliose for tlie conveyance of goods. In tlie latter the par- 
ties are liable at all events, except the goods are destroyed or damaged 
by the act of God or the King’s enemies ; whilst in the former they 
are only responsible to theiu passengers in cases of express negligence.’^ 

§ 29. This distinction is well illustrated by the case of 
Grote V. Holyhead Ry, Corwpy ;(s) There the action was for 
injuries sustained by the plaintiff owing to the breaking down 
'of a bridge as the train passed over it ; and Williams, J. told 
the jury that the question was, ‘"whether the bridge was con-: 
structed and maintained with sufficient care and skill, and of 
reasonably proper strength, with regard to the purposes for 
wliich it was made ; and that if they should think not, and 
that the accident was attributable to any such deficiency, the 
plaintiff would be entitled to recover.” It appeared that an 
eminent engineer had constructed the works. The Court up- 
held the direction of the Judge on his statement that he had 
also directed the attention of the jury to the proposition that, 

** If a party in the same situation as that in which the defendants 
are, employ a person who is fully competent to the work ; and the 
best method is adopted, and the best materials are used, such party is 
not liable for the accident ; although it could not be contended that 
they were not responsible for the accident merely on the ground that 
they employed a competent person to construct the bridge.” 

Yet in this case, if goods had been smashed by the fall^ 
the Company would have been liable. 

§ 30. Where there is a duty to carry passengers, the Law 
implies a duty to carry safely. Thus in Collett v. London 
and N. W. Ry. GoJf) the defendants were under a statutory 
obligation to carry the Postmaster General’s mail-bags and the 
officers in charge of them. The Plaintiff, as one of such offi- 
cers in the train, was injured by a collision with another 
train ; and it was contended for the Defendants, that the con- 
tract to carry safely and securely, if it existed, was with the 
Postmaster General, and not with the Plaintiff. But Lord Oamp-^ 
ieU, C. J. said : 

“ The allegation in the declaration that it was the duty of the defen-« 

{t) 20 L. J. Q. B. 411, 

57 


(s) 2 Ex. 251. 
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dants ‘ to use due and proper care and skill in and about the carrying 
and conveying of the plaintiff’ is made out in point of law. That duty 
does not arise from any contract with the plaintiff, but from the obligation 
imposed by the Legislature upon the Company to carry the mail-bags, and 
the officers of the Post-office in charge of the letters ; and if it be the duty 
of the Company to carry the plaintiff at all, it must be their duty, in 
doing so, to use reasonable care and skill. It cannot be said that it is 
enough for the Company to bring the dead body to tlsc end of the journey.” 

§ 31. As to the liability for carriage of live stools;, a carrier 
in the absence of any special agreement, incurs the same liabi- 
lity and duty, and will be to the same extent responsible for 
negligence, as in the case of ordinary goods. In Tlieavl v. Brachy M 
a carrier was held liable for the loss of a dog which had been 
delivered to him with a string round its neck, and which he 
had placed in a box, from which the dog escaped m transitu. 
But now, since the introduction of railways, the carriage of 
live animals is usually the subject of special contx^act ; the 
Railway Companies issuing tickets to preserve themselves against 
liabiKty except in certain specified cases. In. Oarr y. Tke Ldn^ 
eashi/re and Yorkshire Railway Cy,M Parke, C. J. drew a dis- 
tinction between the liability of carriers of Hve stock and 
goods ; though the case did not turn upon that, and though the 
point has not been decided, the weight of his observation has 
been recognized in MoMan/ns v. The Lancashire and Yorkshire 
Railway Gy,M 

§ 32. Carriers are bound to receive such goods as they pro- 
fess to carry, and for a reasonable price. Ifr they ask an un- 
reasonable price, a reasonable price may be tendered. But the 
carrier is entitled to payment at the time of delivery, and 
it is from his being bound, like the inn-keeper, to receive, that 
his right of lien arises. 

§ 33. The carrier is bound by his common law duty to 
carry safely, Therefore he must provide sound stout carriages 
or ships. So in Lyons v. Mills 

'Wh.Qxe a carrier had stipulated that he “would not be aa-« 
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swerable for any damage unless caused by want of ordinary 
care or diligence on the part of the master or crew ; and that 
in such case he would only be liable to the amount of ten per 
cent on the actual damage and the owner signed a notice 
to that effect ; the goods Were damaged by the leakage of the 
defendant’s vessel, and it Was found that when the goods were 
shipped the vessel was not in a proper condition to convey 
them safely, and that the loss Was caused by the defendant’s 
negligence. The question was, whether the plaintiff with re- 
ference to the agreement, was entitled to more than ten per cent, 
on the damage. The Court held, that the plaintiff was entitled 
to the full amount ; and Lord JEllenborough stated that every 
carrier impliedly undertakes that his carriage is tight and fit 
for the purpose of employment for which he holds it forth to 
the public ; it is the very foundation and substratum of the 
contract that it is so.” 

is impossible” he said, ‘‘without outraging common sense, so 
to construe this notice, as to make the owners of vessels say, we will be 
answerable to the amount of ten per cent, for any loss occasioned 
by the want of care of the master or crew, but we will not be an- 
swerable at all for any loss occasioned by our own misconduct, be 
it ever so gross and injurious ; for this would in effect be saying, we 
will be at liberty to receive your goods on board a Vessel, how- 
ever leaky, however unfit and incapable of carrying them ; we will not 
be bound even to provide a crew equal to the navigation of her ; and 
if, through these defaults on our part, she is lost we will pay nothing. 

.Ridiculous as this supposed state of the agreement must be, yet 

these and more absurd stipulations must be introduced into it if we give 
it a construction which shall bring this case within it Every agree- 

ment must be construed with reference to the subject-matter ; and, look- 
ing* at the parties to this agreement (for so I denominate the notice) 
and the situation in which they stood in point of law to each other, it 
is clear beyond a doubt that the only object of the owners of lighters 
was to limit their responsibility in those cases only where the owner 
would have made them answer for the neglect of others, and for acci- 
dents which it might not be within the scope of ordinary care and 
caution to guard against.” 

§ 34. It is to be observed tliat in that case tbe carrier 
bad stipulated that he •would not be liable : and the reason- 
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ing of Lord Mlenboroiigh seems conclusive, that where a special 
contract is agreed to between the parties, it should still be read 
by the duty implied by law. But the later decisions have 
gradually departed from what seems a sound rule of public 
policy, and have held in unisance with the Roman Law. Its lan- 
guage is “ Si quidnominatim convenit ; vel plus vel minus in 
singulis contractihus, hoc s&i^ahitur, quod initio convenit ; legem 
enrni contractus dedit!' Accordingly the Courts have latterly con- 
strued these special stipulations in favoTirof the carrier. Itmaybesaid 
that the Plaintiff has assented to the terms of the special contract, 
and knew what risk he ran : and that the risks now ran by the 
Railway Companies, especially in reference to live stock (so 
liable to be terrified by the noise) are so increased, that 
they require protectio^i ; yet on the other hand it must be 
confessed, that the great power of the Railway Companies, and 
the necessity which the Public is under to send their goods 
and live stock by such conveyance, leave little option, as to 
accepting or refusing the terms which the Railway Companies 
insist upon. The only safeguard here would seem to be in a close 
scrutiny of what are reasonable terms ; but it must be admitted 
that the late decisions have gone far to weaken that safe- 
guard. Thus in Chippendale v. Lancash, & F. Ry. (7o.(y),. where 
the Plaintiff signed an agreement, by which he undertook all risk 
of conveyance whatever and it was stated that the Company 
would not be responsible for any damage to live stock, how-- 
ever caused : the jury found that injury was caused to the 
Plaintiff’s cattle by the truck having been so defectively con- 
structed as to be unfit and unsafe for the purpose of convey- 
ing cattle ; and there was no evidence that the Plaintiff knew 
of the defect, or that he had examined or been required to 
examine the truck. But the Court held that the terms of the 
special contract precluded the Plaintiff from recovering. In the 
G, A. Ry. Co. V. Morvillei^) this was confirmed. So in McManus 
y. the Lancashire and Yorkshire Railway Gompa/ny^ above 
quoted, the terms of the notice were held reasonable, and to 
protect the Defendants against the consequences of all de- 
fects in the truck. The authority of that case has however 

( 2 ^) 15. Jur. im (:;) a. L. L Q. B. 
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been much shaken, in Beal v. South Devon, JRy. CoX^) BTamwell, 
B. said 

We are hdund hy the decision in the case of McManus v. The Tor}:* - 
sMre and Lancashire Lanlwny Company^ to hold that according to the 
true construction of the 17 Si 18 Viet. c. 31, a special contract with 
a railway company, no matter how delibei*ately it may have been entered 
into, how long it may have been in existence, or to what extent it may 
have been acted upon, may be rescinded by a tribunal incompetent to deal 
with the question. Whenever this question comes before a Court of Error 
I shall be prepared with the reasons which make me doubt whether the 
words and intent of the statute have been adhered to, and whether the 
construction placed upon them by the Court of Exchequer Chamber does 
not olfer a temptation to fraud, by enabling a person to repudiate a 
deliberate agreement. Suppose the Railway Company had said, it is not 
worth our while to carry fish, receiving the statutory rates, and that the 
sender had agreed that if they would carry them he should take the 
risk upon himself; or that the sender had agreed that in consideration 
of their carrying the fish at a lower rate he should not hold them res- 
ponsible as common carriers ; why should it not be held a valid con- 
tract f However, sitting here, we are bound by the authority of 
McManus v. Yorkshire and Lancashire Ljailway Company 

In that case the sender of fish by railway signed a con- 
tract, containing the following condition: — Neither of the said 
Companies shall he responsible under any circumstances for 
loss of market or other loss or injury arising from delay pr 
detention of trains, exposure to weather, stowage, or from any 
cause whatever other than gross neglect or fraud.’’ It was 
held, that the condition was not unjust or unreasonable 
under the Eailway and Canal Traffic Act, 1854, and that it 
protected the Company against being answerable for loss of mar- 
ket, consequent upon a delay of a train for three hours be- 
yond the accustomed time of arrival, such delay not being oc- 
casioned by gross neglect. 

The case of jBarriann. v, London^ Brighton and 8, Ooasf CoX^) 
may he quoted on this point of reasonableness. There the 
Plaintiff, a passenger by the Defendants’ railway from L. to Bo 
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took Aritli him two horses and a retriever dog; the horses were 
put into a horse-box, and a servant of the Defendants proposed 
that the dog should be placed in the horse-box, to which the 
Plaintiff assented. The dog was fastened in the horse-box by 
means of a leather collar round its neck, and a strap thereto, 
which passed through a ring JGLxed to the side of the horse-box ; 
the collar and strap were furnished by the Plaintiff, and were 
his property. The Plaintiff’s servant signed a ticket, subject 
to the following conditions : — The Company will not be liable 
in any case for loss or damage to any horse or other animal 
above the value of 40J., or any dog above the value of 5Z., 
unless a declaration of its value, signed by the owner or his 
agent at the time of booking the same, has been given to them. 
The Company will in, no case be liable for injury to any horse 
or other animal or dog, of whatever value, when such injury 
arises wholly or partially Trom fear or restiveness. If the de- 
clared value of any horse or other animal exceed 40?., or any 
dog 5?., the price of conveyance will, in addition to the regular 
fare, be after the rate of 2t 10s. per cent., or 6cj!. in the pound, 
whatever distance the horse or other animal is to be carried.” 
No declaration of the value of the dog was made, and the 
plaintiff paid Ss. for the carriage of it. On the arrival of the 
train at W. a window in the horse-box was foimd open, and 
the dog had escaped through it. The Court having power to 
draw inferences of fact, 

Cockhurn, C. J,, and Blackburn, J., held, that the dog was 
lost by casualty, and without negligence in the Plaintiflf or 
the Defendants ; that a dog is one of the animals to which the 
proviso in sect. 7 of the Eailway and Canal Traffic Act, 1854, 
(17 & 18 Viet. c. 31), relates; that the condition in the ticket 
was not just and reasonable within that section, in two re- 
spects — first, that the meaning of the ticket was, that if the 
value of the dog exceeded 5?. its value should be declared, and 
then the Company would not be liable in any event, unless 
the extra charge of 21 10s. per cent, was paid; secondly, that 
it was incumbent on the Company to show that the condition 
was just and reasonable, and that, in the absence of evidence 
by the Company, 2Z. 10s. .per cent, insurance for all distances 
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^as an excessive charge ; and that, the condition being void 
the Company were liable as common carriers for the full value, 
of the dog. 

And in Garr v. LmicashiTe G. Ry, Go.(c) where the declaration 
charged the Defendants, as common carriers, with an undertak- 
ing to carry the PlaintiflTs horse, subject to a condition that the 
PlaintiJff should undertake all risks of conveyance whatsoever f 
and that the Defendants should “ not be responsible for an in- 
jury or damage, however caused,” during the transit, the jury 
found the declaration proved, and that by the gross negligence of 
the Defendants, the horse-box was propelled against a truck, and 
the horse killed. The carriers were held in the Exchequer, on 
the terms of the contract, to be wholly exempt from liability 
even for their gross negligence. Parhe, B. said; 

“ Ihe jury have found that the defendants have been guilty of gross 
negligence, and therefore it may be taken upon this recoid, that the 
breach, if any, was so occasioned. Now, I am of opinion that, by en- 
tering into this contract with reference to the subject-matter, the owner 
has taken upon himself all lisk of conveyance, and that the Eailway 
Company are bound merely to find carriages and propelling power. The 
contract appears to me to amount to this : the Company say they will 
not be responsible for any injury or damage, however caused, occoiTing 
to live stock, of any description, travelling upon their Eailway. This, then^ 
is a contract by virtue of which the plaintiff is the party to stand all 
risk of accident and injury of conveyance. .....It is not for us to fritter 

away the true sense and meaning of these contracts merely with a view 
to make men careful. If any inconvenience should arise from their be- 
ing entered into, that is not a matter for our interference ; but it must 
be left to the Legislature, who may, if they please, put a stop to this mode 
which the carriers have' adopted of limiting their liability. We are bound 
to construe the words used, according to their proper meaning 5 and ac- 
cording to the true meaning and intention of the parties, as here ex- 
pressed, I am of opinion that the defendants are not liable/* 

The Plaintiff had a verdict for the fall amount. This case may 
be held to be the climax of the new doctiine which has gra- 
dually superseded that of Lyom v. Mills- 
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§ 33. Common carriers are carriers by land or water. A 
land carrier esTercising his ordinary calling is regarded as an 
insurer, so that in event of the goods entrusted to him being 
lost or damaged, nothing, to use the words of Sir W. Jones 
will excuse him except the act of God or the King’s enemies ; 
the act of God being understood to signify inevitable accident ; 
and by the King’s enemies, being meant public enemies with 
whom the nation is at open war. Such for instance would 
be the loss of goods plundered in transitu by the mutineers 
or rebels. 

§ 36. When however, writes Mr. Smith/^) the increase of 
personal property throughout the kingdom, and the freqency 
with which articles of great value and small bulk were trans- 
mitted from one place to another, had begun to render this 
degree of liability intolerably dangerous, carriers, on their part, 
began to insist that their employers should, in such cases, either 
dimmish it by entering into special contracts to that effect 
upon depositing their goods for conveyance, or should pay a 
rate of remuneration proportionable to the risk undertaken. 
To this end, they posted up and distributed written or printed 
notices, to the effect that they would not be accountable for 
property of more than a specified value, unless the owner had 
insured and paid an additional premium for it. If this notice 
was not communicated to the employer, it was of course in- 
effectual. V. Willan;(f) but if it could be brought home to 

his knowledge, it was looked upon as incorporated into his 
agreement with the carrier, and he became bound by its con- 
tents. 

§ 37. Very many questions having been raised on the effect 
of these notices, the Legislature passed the Statute 11 Geo, 
4th and 1 Wm. 4 C. 68, known as the Land Carriers, Act, 
limiting their liability as to articles of particular description 
above the value of £10, unless the value and nature of the 
article was declared at the time of delivery. This act does not 


id) Bail 104. (e) \ L. C. p. 175. 
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however exteiid to this country. But the Xth Section of Act 
XVIII of 1854, (the Act for regulating Indian Railways,) is 
the same. 

§ 38. Owners of Ships are common carriers : it has been 
contended that common carriers are those only who carry within 
the realm : but Benett v. P. & 0. GyM and Grouch v. London & 
-V. W- RyM have settled that extra-territorial carriers are 
common carriers, but their liability is limited by the terms of 
the bill of lading, which always contains a clause against 
losses by the king’s enemies, fire, and all and every other 
damages and accidents of seas, rivers, navigation of what kind 
soever.” They are protected in the same way as land car- 
riers by 26 Greo. 3rd. C. 86. from making good loss on 
articles of value, unless declared; and by 17 & 18.' Vic. 0. 
104. S. 388, they are not liable ion loss occasioned by fault 
of pilot. 

§ 39. It is of course impossible, within the scope of such 
a work as this, to enter upon the discussion of the duties of 
owners and masters of ships : such leaiming must be looked for 
in the text books of Abbot and other writers. A few gene- 
ral observations must here suffice. 

§ 40. By the expression Act of OodJ^ is understood some 
natural inevitable accident — vis major — such as lightning, earth- 
quake, tempest; not accidents arising from the negligence of 
man. 

§ 41. Bnemies — ^The term is used in contradistinction to 
pirates, rovers, thieves ; and applies to acts done by persons 
jure beUi* 

§ 42. Pire— How occasioned is immaterial, whether by a 
common accident, or lightning, or an act done in duty to the 
State. But, if goods be put on board in a damaged condition, 
and are, in consequence, liable to effervesce, and generate the 
fire by which they are consumed, the underwriters arc not 
liable. 

(^)G c. Km. L, J. C. P. 73. 
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§ 43. Perils of the Sea , — ^These words mean, losses occasioned 
strictly by sea damage, by stress of weather and waves, light- 
ning and tempest, rocks, sands, &c. A loss occasioned by the 
ship insured being run down, is one by perils of the sea ; so 
is a loss by her striking the ground, under the influence of a 
swell, on the uneven bed of a dry harbour, or a loss of ani- 
mals killed by the agitation of the ship in a storm. If a ves- 
sel be not heard of within a reasonable time after her sailing, 
it is presumed that she has foundered, and the assured may re- 
cover for a loss by perils of the sea. But if the ship be worm- 
eaten or rat-eaten, or hove down on the beach within the 
tideway to repair and is thereby bilged, these are not losses 
by perils of the sea. 

§ 44. So shipwreck, stranding. Tliis term also includes the 
loss by the attacks of piraffes : in Pickering v. Barclayi'^) this was 
expressly held, after the Judges had taken the opinion of mer- 
chants as to the custom and meaning of the terms among 
mercantile men, 

§ 45. To come now to carriers whose liabilities are regulat- 
ed by Statute. We have our Indian Railways. Their liabili- 
ties are defined in the Act referred to in the preceding sec- 
tion, (37) and will be found in Section IX to XV both inclusive. (i) 
Many cases have naturally arisen touching the liability of 
Railway Companies. But it is not my intention to pursue 
this subject here. " 

§ 46. Questions constantly arise as to what is the terminus 
of the transit. Such contention ordinarily arises in suits aris- 
ing out of the claim to stop in transits, 

§ 47. The practical difficulty is to determine when the de- 
livery is complete. It frequently happens that goods on their 
arrival at the terminal point, or at some intermediate point till 
they can be forwarded, are warehoused Wliere the carrier and 


(i) 12 Boll Ab. 248. 
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the warehouse-man are distinct parties, little difficulty can arise. 
But put the case of their being the same person. Here the 
original contract must be looked to, whether express or implied. 
In Qarside v. , The Proprietors of the Trent and Mersey Naviga- 
tion Company i^) 

“ The Plaintiff, wanting to send goods from A to G hired the Defendants 
as common carriers to carry them to an intermediate stage . B ; and the 
Defendants also agreed to warehouse the goods without charge at B 
until they could be delivered on to the 0 carrier. The goods were 
accidentally burned while they were so warehoused, and before there was 
any opportunity of delivering them to the C carrier. It was held that 
the liability of the Defendants as carriers and insurers, had ended on the 
arrival of the goods at B; that their liability as warehousemen was a 
totally distinct liability; and that as the warehousing was gratuitous and 
for the convenience of the Plaintiids, they were not liable in the absence 
of negligence.’’ • 

§ 48. When the delivery to the consignee is beyond the 
limits of the carrier’s transit, his liability may either termi- 
nate with a delivery over to a carrier authorized to forward 
on, or it may be prolonged up to the moment when the 
goods are delivered to consignee. But, in the absence of an 
agreement to the contrary, if a carrier receive goods which 
are addressed to a place beyond the terminus of his transit, 
he will be liable beyond such terminus, and up to the time 
when they ought to be delivered at the ulterior and ultimate 
point. 

§ 49, The principle is, that when the carrier, originally re- 
ceiving, accepts payment for the entire transit, the forward 
carrier is only his agent for that portion of the transit which 
he cannot complete himself. In Mueshamp v. Lancaster and 
Preston Junction Railway, V) the Defendants, as common car- 
riers, received a parcel directed to Bartlow, a place beyond 
Preston. The railway of the Defendants ended at Preston. 
The agent of the Defendants was requested to book the par- 
cel, and was offered the charge for the whole distance ; but 
he replied that it had better be paid on receipt by the con- 
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signee. The parcel arrived safely at Preston and was there 
forwarded on by another EaUway. It was lost on this part 
of the transit. Rolfe, B. told the jury that when a common 
carrier takes into his care a parcel directed to a particular 
place, and does not by positive agreement limit his responsi- 
bility to ■ a part only of the distance, that is p^^ima facie 
evidence of an undertaking on his part to carry the parcel 
to the place to which it is directed, and that the same rule 
applied although that place were beyond the limits withiii 
which he in general professed to carry on his trade of 
a carrier.” In Wastooi v. TJie N'ottingham and Boston 
Railway Gompany(:^) '^the Defendants were held liable for 
damages aiising from the detention of the Plaintiffs goods on 
an ulterior Eailway, ‘by which the goods were forwarded on. 
This case is remarkable ^or the fact, that the Plaintiff had 
been expressly told, at the time when he delivered the goods 
to the Defendants, that they could receive payment only for 
the transit to their own terminus ; but there was some evi- 
dence that their agent had told the Plaintiff that the goods 
would arrive in time at their ultimate destination. The Court 
confirmed the principle, that the* ulterior Eailway, must be 
taken to have been acting as agents of the Defendants, and 
that there was evidence of an original contract by the latter 
to carry the whole distance.” Brie, J. stated the rule succinctly 
to be that, '‘where goods are received at one terminus for 
conveyance to another, the Company are answerable for all 
the intermediate termini and the receipt of such goods is prima 
fads evidence of liability.” In Scothom v, Sowtli Staffordshire 
Company.^ The plaintiff bad paid carriage for the whole 
distance of goods consigned to the defendants to be delivered 
in' London. . The defendants, according to their course of busi- 
ness, forwarded them from their terminus at Birmingham, by 
the London and North Western Eailway to London. After 
the arrival of the goods at London, but before they had pas- 
sed out of the hands of the London and North Western 
Bailway, the plaintiff gave a countermand of the delivery to 
the agent of the latter Eailway. The goods were, notwith- 

w Jur. m (») a Exck 341. S. 0, 1? Jur. 214, 
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standing, forwarded on to their original place of consignment, 
and lost on the transit. It was contended for the defendants, 
that the agent of the London and North Western Railway 
was not an agent for the defendants to receive a counter- 
mand, but only to forward on the goods, as he had in fact 
done, to their address. But the Court held that the London 
and North Western Railway were agents of the defendants 
for all the purposes, of the original contract, and that one of 
its essential elements was a right of countennand retained by 
the sender during the whole transit. 

§ 50. Tlie Carrier will be liable, although the terminus is 
beyond the jurisdiction — ^as where the goods start from London 
and the terminus is Edinburgh. See the case last quoted : and 
even where the terminus was out of England, the original 
carrier was nevertheless held liable.'* Grouch v. London and N. 
W. By, CoM 

§ 51. The following cases also bear upon the question of 

delivery, and show the duty of Railway Companies with re- 

gard to imssengevs' luggagCy which they are very apt to seek 
to regulate by bye laws ; that is to say by limiting their com- 
mon law liability by special contract, which, as great mono- 
polies, they are too much in the habit of forcing upon the 
public. In Richards y. London and South Goast Company ij?) 
the plaintiffs wife, as a passenger, had intimsted her lug- 
gage in the van, but put her dressing-case under the seat 

in the carriage. On arriving at the terminus, the Com- 

pany’s servants had placed, as she thought, all her luggage 
in a hackney coach close to the platform ; but it appeared sub- 
sequently that the dressing case was missing, and that it had 
not been placed in the backnej^ coach. The Court supported 
a verdict for the plaintiff on the ground that, according to the 
course of the Company’s business, there was no complete de- 
livery to the plaintiff’s wife until the Company’s servant had 
placed the dressing-case in the hackney coach. On the gene- 
ral principle, WildCy 0. J. said: 

“ Tlie duty of common carrier is perfectly weU understood ; tliey give 
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a waiTanty safely and securely to convey and deliver. It is immaterial 
whether there be negligence or not ; the warranty is broken by non-deli- 

yery.” “ But it must not be inferred from this case that even common 

carriers will be liable in all cases for the non-delivery of a passenger’s 
luggage when the passenger voluntarily and deliberately assumes the cus- 
tody of it. Such a doctrine would be clearly opposed to every princi- 
ple of common justice and common sense ; and although it is not with- 
out authority, it can hardly be expected that it would be upheld in these 

days. It was said indeed, in Hohimon v. Dmmo7'e{^ that it had been 

determined that if a man travel in a stage-coach and take his port- 
manteau with him, though he has his eye on the portmanteau, yet the 
carrier is not absolved from responsibility.” But Hichards v. The Londori 
and South-JFestem is by no means an authority in support of this view; 
and the language of JFilde, 0. J. is clearly opposed to it. There it is 
clear that the judgment of the Coxu't rested on the principle that there 
had been a complete bailment to the Company when the plaintiff’s wife 
delivered the trunk to their servant ; and that the act of placing it under 
the seat in the passengers’ carriage, although apparently by her direction, 
and certainly with her sanction, was, notwithstanding, not her act but the 
act of the Company’s servant, who in doing it was conceding only a 
gratuitous privilege which, as such, could have no effect iu lessening 
the Company’s antecedent liability. Any other view of this case is mani- 
festly unreasonable and untenable.” 

And Wilde, C. J. said : 

There is nothing more common than for persons to put part of their 
luggage into the same carriage with them; and that may be done under 
such circumstances as never to cast any responsibility on the earners ; 
but that is to be proved. When this is done by the Company’s servants 
the Company are not relieved from their liability as carriers in respect 
of it. So, a passenger taking a valuable article open and notoriously into 
the same carriage in which he travels, will not save the Company from 

responsibility. The case is quite different from that of goods which are 

about the person of a passenger, which are to be considered entirely 
under his personal controul and custody. In that case there is no deli- 
very to or acceptance by the Company. Acceptance by the Company is 
the legal result of goods placed iu their hands in the ordinary way in 
which- they consent to receive them.” “In the Great Wedern Railway 
Company v. Goodman, was a case stated on appeal by the judge of a 
County Court. The plaintiff intending to travel by the railway to West 

, ( 2 ) a Bob. and E 419. (r) 12 C. B, 313. 
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Drayton, took her ticket at the Paddington terminus, and paid the usual 
fare. She then called one of the Company’s poi’ters, and, having told 
him that she was going by the next train to West Drayton, desired 
him to label her luggage for that place, viz : two small boxes and a 
trunk. The plaintilf proved that she saw all the ai-ticles labelled, 
but could not swear that they were labelled for W'est Drayton. She 
then left the luggage with the porter and entered the train. On arriv- 
ing at West Drayton she received only the two small boxes ; and it 
was admitted by the defendants that the trunk had been stolen after 
its delivery to the porter.” 

By a bye-law of the Company, which under their special Act was 
to be binding on all parties, the Company had announced that every 
passenger would be allowed to take a certain amount of luggage free of 
charge ; but that the Company would ‘ not be responsible for the care 
of the same unless booked and paid for accordingly.’ The plaintiff’s 
luggage was within the allowed limit, but had not been booked nor paid 
for as such. It appeared, also, that the Company had made no arrange- 
ments for booking passenger’s luggage ; that it was not usual for such 
to be booked ; and that a witness, who not long before had applied to 
book and insure his luggage, had been told by one of the Company’s 
servants * to give it to the porters and they would take care of it.* 

On these facts the defendants contended that they were not liable : 
first because the trunk had never been delivered to them ; and secondly, 
because the bye-law absolved them. But the Court held there was a 
sufficiently clear case of frmd facie liability made out against the rail- 
way, and sufficient evidence to warrant a verdict for the plaintiff.” 

“ In tins case the defendants were apparently sued as ordinary special 
carriers for hire. No point was made that they were common carriers, 

and liable as insurers. But the special facts appear to have been treated 

as forming a special contract, to convey safely, and to deliver safely. 
The effect of the bye-law was regarded as neutralised by the conduct of 
the defendants, which showed constructively that they had not intended to 
inforce it ; and the nature of the contract was held to be simply a 

question of. evidence. Still, it must be understood that such a contract 
is not an absolute contract to deliver, but merely to ns that ordinary 

care which is exacted from special carriers for hire. The implied, although 
not the expressed, ground of the verdict for the phiintiff, must be taken 
to have been the negligence of the defendants ; of which, in the absence 
of opposite evidence of due care on their parts, the proof of the loss 
was sufficient p'hnd facie evidence.” In Butcher v. The London and South 
Coast Railway^ ** The plaintiff, on entering the railway carriage, liad his 
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portmanteau placed in the luggage-van ; but kept with, him, during the 
whole journey, a small hand bag containing money and valuables worth 
£240. Wlien the train arrived at the terminus, the plaintiff got out on 
the platform with the bag in his hand. A Company’s servant then in- 
quired of him whether he should get him a cab; and on an affirmative 
reply took the bag, and stated subsequently that he had placed it on 
the footboard of the cab which he had engaged ; but when the plaintiff 
(who had remained to take care of his portmanteau) got there, he 
found that the bag had disappeared, and the driver denied that it had 
ever been put on the cab. It also appeared to be the usual course 
for the Company’s servants to assist gratuitously in removing passengers 
luggage from the trains to the authorized cabs in attendance, of which 
the plaintiff’s cab was one. The Jury found generally for the plaintiffs ; 
and the Court held that there was evidence to support the verdict.” 

§ 52. The consignor has a right to countermand his goods 
or alter their place of destination. Thus in Scothorn v. 8. Staff. 
Ry. Co* M 

Goods were delivered to the Defendants to be sent to Lon- 
don and forwarded to Australia ; but before the goods arrived 
in London, the plaintiff countermanded the order to forward 
them to Australia. The goods were notwithstanding forwarded 
to Austmlia and lost. It was held, that the plaintiff had a 
clear right to give the countermand ; and that the defendants 
were liable for not obeying it. 

§ 53. In Bourne v. OatcUffei^) the question was much con- 
sidered. 

It was there holden by the Courts of Common Pleas and 
Exchequer Chamber, and by the House of Lords, that in the 
absence of any course of dealing or usage of the part to justify 
him, a carrier by sea under a bill of lading of goods to be de- 
livered ‘ at the Port of London, (all and every the dangers of 
the sea &;c. excepted,) unto Mr. Samuel Oatcliff or assigns, on 
paying for the said goods freight,’ &;c., was not entitled im- 
mediately on the arrival of the vessel, and without notice to 
the owner, to land the goods ; and that, having so landed 
them on a wharf; where before coming to the hands of the 


. W 22 h, J. Ex, 121. © 4. N. 0. 314, 11. Clk. and Eiii);45. 
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owner, they were destroyed by accidental fire, the carrier was 
responsible for their loss. 

§ 54. Where goods ' consigned to a vendee are lost through 
the default of the carrier, the consignee is the proper person 
to sue, for the consignor was his agent to retain the carrier. 
Davis V. PecM'^) Dalton Solomonson,{^) King v. Meredith^i^) 
Brown v. HodsonX^) But it is otherwise where the goods were 
sent merely for approval, Swain v. Shepherd, (y) or the con- 
signee is the agent of the consignor, Sargent v. Jfo7W,(«) or 
the carrier has contracted to be liable to the consignor in con- 
sideration of the latter’s becoming responsible for the price of 
the carriage ; Moore v. Wilsoni^) Davis v. James, (P) (or where 
the property in the goods has not yet passed to the vendee, 
as, for instance, when there is no evidence of contract suffi- 
cient to satisfy the Statute of Frauds, and the carrier is not 
of the vendee’s selection, Goats v. Chaplin, {<^) Norman v. Phi- 
lips, or, to speak generally, • where the carrier is employed 
by the consignor, and the goods are at his risk. Dunlop v. 
LambertX^) 

§ 55. Where no time within which the transit is to be 
performed is stipulated, the law will presume that a reason- 
able time was in the contemplation of the parties. So in 
Raphael v. PiehfordXJ) But in Hughes v. The Great W. Ry. Co. 

The Plaintift’s case was that the Defendants, as common car- 
riers, had undertaken to convey the Plaintiff s pigs from Son- 
thall and deliver them at Birmingham within a reasonable time. 
The breach was, that the Defendants had improperly delayed 
the delivery until after the expiration of such reasonable time : 
in consequence of which delay the Plaintiff lost the Birming- 
ham market. The Defendants set up a special contract signed 
by the Plaintiff, by which the Defendants declared that they 

(u) a T. R, 330, fe) 1, M. & Kob. 224. (c) 2. Q. B. 483. 

(v) 3. B. & P. 532. , 3. B & A. 277. (d) 14. MAW, 277. 

(w) 2. Camp. 639. (d) 1. T. R. 659. 

(a) ii, 36. (6) 5 Burr. 2680. 

(<) 2. CL & Mn. 600. 

S«e Freeman'T. Birch, 1. Nev. & M. 420. 6 Q. B. 492. n. s. C. 

(/) 5. M. and Gr. 331. 23. L. J. 153. C P. 
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* 'W'ould not be beld responsible for the carriage or delivery 
vdtHn any certain or definite time, nor in time for any par- 
ticular market.’ There appeared to have been considerable delay ; 
but 'the Defendants forwarded the pigs by the ordinary goods 
train, which did not, however, arrive at Birmingham until after 
the maiket. Jervis, 0. J. held, at the trial, that the Defend- 
ants had forwarded the pigs by the first practicable train, al- 
though not by the first train, and, therefore, within a reason- 
able time ; and nonsuited the Plaintiff. 

This case seems questionable — ^at any rate it was determined 
on the special contract. 

§ 56. The last class of Bailment is that of mandatvm ; when 
goods are entrusted to some one who is to carry them, or do someth- 
ing to them gratuitously. It might fall under the first head. The 
liabilities in both cases are the same. 

§ 57. It may not be out of place to notice here, that ge- 
nerally speaking, a Bailee cannot be guilty of larceny of his 
bailment at Common Law ; for all theft presumes a trespass in 
the original taking ; and here the original possession was law- 
ful, and not invito domino. Thus if goods are delivered to a 
carrier and he steals them, without breaking bulk, on the jour- 
ney, it is no felony. So if a , watch be sent to a watchmaker 
to repair and he sells it, it is not larceny. So in Maddox, case,(ff) 
where a captain, in whose ship several casks of butter 
were stowed, the principal number being in the hold, batten- 
ed down, but some were on deck, being driven into port by 
stress of weather, sold, as his own, some of the casks which 
were on deck, and, upon arriving at his destination, told the 
consignee that the casks had been thrown overboard, the 
judges held this to be no larceny ; but it seemed to be ad- 
mitted, that if the Defendant had broken bulk by taking the 
casks from the hold, it would have been otherwise. 

The Captain of a vessel having a nujnber of casks of butter belonging 
to the prosecutor to carry on board his vessel, and having occasion to pay 
a debt contracted by him at a port in course of his voyage, gave an order 
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to liis mate to deliver thirteen caska of buttet to his creditor, and the 
casks were delivered accordingly. ' Being indicted for Larceny, Graham^ 
B., before whom he was tried, thought that the severance of a part of 
the casks from the rest, and the formed design of doing so, took "the 
case out of the authorities cited,® if they could be considered as ap- 
plying to the case, and the prisoner was convicted; but upon a case 
reserved, the Judges were of opinion that it was not Larceny, and that 
the conviction was wrong. 

§ 68. Nice distinctions have been drawn as to the .Bailee's 
original taking not being animo furandi ; and other niceties 
have been raised as to the termination of the bailment. 
Thus if a man in transitvj take the whole of a package deli- 
vered to him, it was held to be no larceny ; but if he hreah 
hulk, and take a part, it is theft 1 Lord Hah has so laid it 
down.(i) • 

If a man deliver goods to a carrier to carry to Dover, and he car- 
ries them away, it is no felony, but if the carrier have a bale or trunk 
with goods in it delivered to him, and he breaks the bale or trunk, 
and carries away the goods ariimo furandi, or if he carries the whole 
pack to the place appointed, and then carries it away atiimo furmdi, it 
is a felonious taking. But that must be intended when he carries them 
to the place, and delivers or lays them down, for then his possession 
by the first delivery is determined, and the taking afterwards is a new 
taking?’ 

§ 59. These niceties— apices juris — ^have fortunately been reach- 
ed in this country by the Breach of Trust ActOl and more 
recently by the Penal Code. 

§ 60. We cannot quit the subject of Bailments without notic- 
ing that very common kind which is specifically called Mortgage, 
and which, as distinguished from a Pledge of movable property, 
is usually applied to bailments of immovable property, such 
as houses or land : though of course there may be also 
Mortgages of personal property, which differ from a mere 
Pledge, inasmuch as the former transfer the property in the 


(A) 1. Hale, P. C. 504 ; 2. East, P. G. 603. (i) 1 Hale’s P. C. 504. 
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chattel, the latter only the possession, and a right of retainer 
until the principal debt and interest be satisfied. Thns in 
Jones V. Smith.{^) Sir R, Arden, the Master of the Eolls said, 

“ A mortgage is a pledge and more ; for it is an absolute pledge to 
become an absolute interest, if not redeemed at a certain time : a pledge 
is a deposit of personal effects, not to be taken back but on payment of 
a certain sum, by express stipulation or the course of trade, to be a 
lien upon them. 

§ 61. Sometimes the land or property pledged is handed over to 
the pledgee (by way of usufinict) to reimburse himself out of the 
rents and profits his principal interest and charges ; and this is not 
strictly speaking a mortgage : but a vivum vadium or living 
pledge ; since the estate never dies to the mortgagor, but is his 
throughout ; and he has even a right at law to recover the land 
whenever the money advanced to him shall have been paid, 
by the pledgee having recouped himself out of the rents and 
profits. Vivvm autem dicitur vadium J says Lord Cohe '' quia 
nv/nquam moritur ex aliqud parte quod ex suis proventuius ac- 
quiraiv/rSJ) But in Mortgage, properly so called, where the land 
is conveyed to the mortgagee in fee, or for a term of 
years, or the title deeds are deposited with the mortgagee, 
so as to constitute an equitable mortgage, though the pos- 
session continues in the mortgagor, on condition that if the 
debt be not paid by a given day, the mortgagor should have 
no right of entry ; on non performance of the condition at the 
day named, the estate was absolutely dead, at law, to the 
mortgagor, and became absolutely the estate of the mortgagee, 
and hence the derivation of the term from the French mort 
and gage, mortuum vadium, dead fledge, 

§ 62. This vivum vadui/m is very common in this country ; 


(h) 2. Yes : Junior 378. (Q Co, Litt. 205. 

(w) This equitable mortgage was known to the Roman Law. Pignus contrabitur 
non sola traditione, sed etiam nud^ couventione, etsi non traditiim est,’* is the langu- 
age of the Digest. C 13. tit : 7 0. 1. The Mahomedan Law requires seizin or actual 
possession to complete the security. Main ; M. L. 74. The Hindu, Law, origxnally 
required seizin in pledges : but hy potJieccitioTi (i, e. pledge without giving p osscssion) 
has long obtained. lStr:289. ISce Morton’s Rep. 111. 
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and recognized as a Usufructuary mortgage.^ We find it also 
practised in Wales, and it is frequently spoken of in our 
books as a Welsh mortgage. It was known in the Eoman 
Law as pdctum antichreseos ; the Greek derivation of which 
shows its origin ; for it was common among the Athenians, 
and is generally thought to have been invented by them ; though 
Sir Thomas Strange questions whether it is not to be traced 
back to the Hindus. Here the land is handed over to the 
creditor simply to repay himself out of the rents and profits : 
and in these transactions it is clear that the debtor has always 
a right to possession of the estate when the debt is liquidat- 
ed. If the question in dispute is whether the debt and in- 
terest have been entirely discharged, as is generally the bone of 
contention, the debtor wiU be entitled ,to an account of the 
profits made by his creditor, and to repossession, if he can show 
that the full equivalent of the ori^nal debt and interest has 
been received. 

§ 63. Where the usufruct is in lieu of interest, no account 
of interest will be taken ; whether the mortgagee makes a 
profit or loss, he has his chance. When the principal has been 
repaid, the mortgagor has a right to his estate back.(«) 

^ 64. “ The repeal of the usury Laws,’’ writes Mr. Macphersonip) 

(Act XX’VIII of 1855) *‘has created a great change in the position of* 
usufructory mortgages; and agreements made since it took place, will 
be strictly enforced even although such as to give the mortgagee interest 
at a higher rate than 12 per cent, per annum. Section 4 of Act XXVIII 
of 1855, enacts that a mortgage or other contract for the loan of money, 
whereby it is agreed that the use or usufruct of any property shall be 
allowed in lieu of interest, shall be binding upon the parties. By Sec- 
tion 5, whenever, under the Regulations of the Bengal Code, a 
deposit may be made of the principal sum and interest due upon any 
mortgage, or conditional sale, of land thereafter to be entered into, the 
amount of interest to be deposited shall be at the rate stipulated in the 
contract, or if no rate has been stipulated and interest be payable un- 
der the terms of the contract, at the mte of 12 per cent, per annum ; 


(n.) The Mahomedau Law does not permit the mortgagee to use the pledge without 
special agreement. 

(o) See 60 of 1847. Mad. S. R. vol, for 1850, p. 2. 


(p) On Mortgages 146. 
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provided, that ia the lattei* ease the amount deposited shall be subject 
to the decision of the Court, as to the rate - at which interest shall be 
calculated. By Section 6, in any case in which an adjustment of ac- 
counts may become necessary between the lender and the borrower of 
money upon any mortgage or conditional sale of landed property, or 
other contract whatsoever, entered into after the passing of the Act, 
interest is to be calculated at the rate stipulated therein. If no rate 
of interest shall have been stipulated, and interest be payable under the 
terms of the contract, it shall be calculated at such rate as the Court 
shall deem reasonable. The effect of the change is simply to bind par- 
ties strictly by the terms of the contract they have made. When the 
agreement is that the usufruct is to be taken in lieu of interest, the 
mortgagee will not be liable to account, however large his receipts may 
be; he will be entitled to continue in possession, until the principal is 
paid to him. If there is 'no mention of interest at all, it will be for the 
Court to say whether any is to be allowed, and at what rate. If any 
rate is mentioned, it will be calculated at that rate whatever it may be. 
In the two latter cases the mortgagee will be liable to account, but 
will have to account only on the strict terms of his agreement.” 

§ 65. But in cases strictly of Mortgage, where the property 
is absolutely conveyed to the creditor, the debtor will never- 
theless be entitled to a reconveyance on tender of payment 
of the debt and interest at any reasonable time, estimated at 
20 years in England, after the day named originally for pay- 
ment ; for Equity will look to the real natm’e of the transac- 
tion ; and if it is clear that a sale was not meant, that how- 
ever the deed may be expressed, the property was in reality 
handed over as security for a loan, it wiU not allow advan- 
tage to he taken of the necessitous man’s condition, and convert 
the transaction into one not contemplated by the parties 
themselves, or in the phrase of our text hooks ‘ Once a Mort- 
gage always a Mortgage.’ By the Hindu Law no title is 
required by prescription. Kedemption may he had . at any 
time, to) and the Eegulation of Limitation II of 1802. Sec. XVIIL 
Cl. 4, which fixes the ordinary period at 12 years, expressly 
excepted claims or mortgages, the period for rendering which 
obsolete and unactionahle is to he determined by the laws 


^ ( 2 ) 1. Str, 292. 
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of the country.' The limitation of such suits is how fixed by 
the limitation Act XIV of 1859. See Sec. 15J CL 15. The 
Mahomedan Law knows no bar by limitation. 

“ And therefore,” writes Macpkerson “ when, after a lapse of many 
years, the representative of the mortgagor sued to redeem, the fact that neither 
he, nor his father, nor his grandfather, all of whom in turn represent- 
ed the original mortgagor, were ever in possession of the property, was 
held to be no ground of objection to his succeeding in his claim. 
Bui this rule, of course, applies only to the right to redeemLthe land, 
not to the right to recover mesne profits, or profits come to the mortgagee’s 
hands, after the mortgage debt had been liquidated in full, and when the 
mortgagor might have had himself put in possession if he had chosen. 
And if after the mortgage debt has been in fact paid off, from the 
usufruct of the land, the mortgagor is contented to wait more than twelve 
years before he advances his claim to possession, he is at liberty to do 
so, but he will not be allowed wasilat^^cr mesne profits, except for 
the twelve years immediately preceding the institution of his suit, — in 

like manner as under similar circumstances, he could not claim the 

amount due on a bond, or the rent accrued on land.” 

These are decisions of the N. W. P. Court. See M. S. A. E. p. 86. 

No. 47 of 1849. 

§ 66. It is to.be observed that the exception to the Limita- 
tion rule does not apply to a suit by a mortgagee ; such a one 
therefore must bring his suit in conformity with the provisions 
ol the Limitation Act. 

§ 67. Of course where the deed itself contains a clause for 
the reconveyance of the estate upon payment of debt and in- 
terest, it is itself the best evidence that the transaction was 
one of mortgage and not outright sale ; hut even where the deed 
on the face of it purports to he an outright sale, and no 
such provision is expressed, Equity will nevertheless allow the 
debtor to obtain back his estate on payment, if the Court is 
satisfied that the transaction is one of loan and not of pur- 
chase. This is called the Equity of Kedemption. The Emperor 
Constantine abolished the pactvm eornmissarium or clause of for- 
feiture in Homan pledges. The mortgagee is a trustee for^the 


(r) Sel. Eep. N. 1 S. V. 7. p. 45. 
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mortgagor ; thougli the , trust is one of a peculiar nature. The 
leading case on this point is that of GhoJmondeley v. CUntonS^) 
There Sir Tlicmias Plumer, M. R said 

“As to the position of the mortgagee being a trustee for the mortgagor, 
upon which so much of the argument is built, that the consequences con- 
tended for would not follow, even if the character of trustee did properly 
belong to the mortgagee, not being in actual possession, I have already endea- 
voured to show. It may be proper, however, to consider how far, and in 
what respect, he is to be considered as possessing that character. The posi- 
tion is to be received with considerable qualifications, as will appear by ex- 
amining what is the true character of a mortgagee, and how he is considered 
in a Court of Equity. Lord Mamfieldy adverting to the comparisons made in 
respect to mortgages, has, I think, said there is nothing so unlike as a 
simile, and nothing more apt to mislead. A mortgagor has had ascribed to 
him a variety of different characters in which there existed some points 
of resemblance, when it was not very material to ascertain what its powers 
or interests were, or to settle ^vith any great precision in what respects 
the resemblance did, and in what it did not, exist. But it would be 
productive of much error, if it were to be concluded, that the resem- 
blance was complete in every point, to any one of the ascribed characters, 
^e relations of vendor and purchaser, of principal and bailiff, of land? 
lord and tenant, of debtor and creditor, of trustee and cestui que iruet^ 
have been applied to the relation of niortgagor and mortgagee, accord- 
ing to their dilfferent rights and interests, before or after the condition 
forfeited, before or after foreclosure, and according as the possession was 
in the mortgagor or mortgagee. Quo teneam vuUus mutantem Protea nodo^ 
The truth is, it is a relation perfectly anoualous and sni generis. The names 
of mortgagor and mortgagee most properly characterize the relation. They are 
(as Mr. Justice observes, Birch y, Wrighi) characters as well known, 

and their rights, powers, and interests as well settled, as any in the law. It is 
only in a secondary point of view, and under certain circumstances, and for 
a particular purpose, that the character of tnistee constructively belongs 
to a mortgagee. No trust is expressed in the contract. It is only raised 
by implication, in subordination to main purposes of it, and after that 
is fully satisfied. Its primary character is not fiduciary. It is, a con- 
tract of a peculiar nature, by which, under certain conditions, the mort- 
gagee becomes the purchaser of a security and pledge, to hold for Ms 
bWn use and benefit. He acquires a distinct and independent beneficial 
interest in the estate ; he is always a qualified and limited right, and 


(a) 2..T. ahdi;V^. 182. 
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may eventtiaJly acquire an absolute and permanent' one to take possession* 
and he is entitled to enforce his right by an adverse suit in imitum 

against the mortgagor; all which can never take place between trustee 

and cesiai gue trusts They have always an identity and unity of interest, 
and are never opposed in contest to each other. The late Master of 
the Eolls observes, that, in general, a trustee is not allowed to deprive 
his cfistui gue trust of the possession. But a Court of Equity never 
interferes to prevent the mortgagee from assuming the possession 
In this the contrast between the two chai*acters is strongly marked. By 
not interfering in this latter case, a Court of Equity does not, as it is 
supposed, in opposition to its usual principle, refuse to afford protec'- 
tion to a cestui gue trust against his trustee. But the interference is 
refused, because the mortgagor and mortgagee do not, in this instance, 
stand in the relation of trustee and cestui gue trusts The mortgagee, 

when he takes the possession is not acting as a trustee for the mort^- 

gagor, but independently and adversely for his own use and benefit. A 
trustee is stopped in Equity dispossessing his cestui gue trusty because 
such dispossession would be a breach of trust. A mortgagee cannot be 
stopped, because in him it is no bi’each of trust, but in strict confor- 
mity to his' contract, which would be directly violated by any impedi*^ 
ment thrown in the way of the exercise of this right. Upon the same 
principle the mortgagee is not prevented, but assisted in Equity, when 
he has recourse to a proceeding, which is not only to obtain the pos* 
session, but the absolute title to the estate by foreclosure. This presents 
no resemblance to the character of a trustee, but to a character directly 
opposite. It is in this opposite character that he accounts for the rents 
when in possession, and when he is not, receives the interest of his mort- 
gage debt. The payment of tliat interest by the person* claiining to be 
the mortgagor, is a recognition of that relation subsisting between them ; 
but is no recognition of the mortgagee's possessing the character of trus- 
tee, much less of his being a trustee for any other person claiming the 
same character of mortgagor. The ground on which a mortgagee is in 
any case and for any purpose considered to have a character resembling 
that of a trustee, is the partial and limited right which in Equity he is al^ 
lowed to have the whole estate legal and equitable. He does not at any time 
possess, like a trustee, a title to the legal estate, distinct and separate j&om 
the beneficial and equitable. Whenever he is entitled at all, to either, he is 
fully entitled to both, and to the legal and equitable remedies' incident 
to both. But, in Equity, his title is confined to a particular pui-pose. 
He has no right to either, nor can make use of any remedy belonging 
to either, further than and as may be necessary to secure the repayment 
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of tlie money due to liim. When that is paid, his duty is to reconvey 
the estate to the person entitled to it. It never remains in his hands 
clothed with any fiduciary duty. He is never entrusted with the care 
of it ; nor under any obligation i:o hold it for any one but himself ; 
nor is he allowed to use it for any other purpose. The estate is not 
committed to his care ; nor has he the means of preventing, or being 
acquainted with the changes, which the title to the Equity of Eedemption 
may undergo, either by act of mortgagor, without his privity, or 
by operation of law, by descent forfeiture, or otherwise ; and consequently, 
as I have aheady endeavoured to show, by the operation of the analogy, 
to the statute of limitations.” 

§ 68. This Equity of Eedemption is so inseparable from a 
mortgage, that even if the parties by the deed should declare 
the estate to be irredeemable on payment at the time named, 
such a stipulation would be utterly void. A distinction how- 
ever is taken between a mortgage and a conditional saleil*) or 
an agreement for a repurchase, and if the transaction can be 
satisfactorily established to have been a sale, and not a colour- 
able transaction to disguise a loan, it will be held valid ; but 
such transactions are jealously watched, in order that undue 
advantage may not be taken of the necessities of the indigent. 
See Butler’s !N’ote(^) 

“And in one case, where there was an absolute sale, with a condition, 
that if the vendor repaid the purchase money and interest by a fixed 
day, the purchaser should reconvey the estate to him, it was contended 
that this was a redeemable sale only, and not a mortgage by condition- 
al sale, nor governed by the rules applicable to such mortgages. But 
the Court held, that ^redeemable sale,’ and ‘mortgage by conditional 
sale,’ were in their nature identical, and ‘merely different modes of ex- 
pressing the same thing, and that therefore a redeemable sale could be 
foreclosed, only in the same manner as a mortgage by conditional sale 
could be.’” 

§ 69. Mortgages may be created without any particular 
form of contract, and need not be in writing ; for no contract 
need be in writing according to the Hindoo law, and as we have 
said, it may be implied in Equity from the acts of the parties, 


it) (1) Go. Litt. SOL 
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as where there has been a bare deposit of title deeds upon 
the occasion of a loan or to secure past or fature advances. 

§ 70. The Equity of Kedemption is a saleable interest in 
the land, one which may be taken advantage of by any one 
in privity with the mortgagee, as his representatives or assigns s 
and any such person has a right to redeem the mortgage 
upon payment or tender of payment to the mortgagor, his 
representatives, or assigns. 

§ 71. Tender, according to the English Law, must be in 
cash. But in a case in N. W. P. R. v. 8, p. 447 the Court held, 
on the principle that the intention of the parties was sub- 
stantially satisfied, that 'a tender of Company’s paper, the no- 
minal value of which was equal to the amount of the debt 
as it stood at the time of tender. Was valid. Upon satisfac- 
tory proof of tendei', the mortgage will cease to carry interest 
from the date of the tender. 

§ 72. Notwithstanding Equity will never acknowledge that 
the mortgagor has not an Equity of Redemption, the mortga- 
gee has a right at any time after the condition for payment has 
been broken, to call upon the mortgagor to redeem, and to 
pray the Court that in event of payment not being made 
within a reasonable time to be fixed by the Court, then 
the mortgagor may, what is called, stand foreclosed ; that is, 
be declared to be no longer entitled to redeem, and that the 
Estate may be sold to satisfy the mortgagee debt. , When 
the mortgage instrument contains, as frequently happens, a 
power of sale upon condition broken, the mortgagee may 
proceed to sale without intervention of a Court; but still it 
is perhaps the more prudent course to have recourse to the 
machinery of a Court, which will wind up all questions be- 
tween the parties before decreeing a sale. Where this is not 
done, many questions likely to lead to litigation may arise ; 
for instance whether the sale was fair, a fair price obtained, 
accounts duly rendered, and the like. Moreover there may be 
many persons beneficially interested in the surplus proceeds 
of the sale ; all of which matters a Court will aiTange by its 
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decree. In a Bengal Case(w) the Court has distinctly declaimed 
that a power of sale without the intervention of the Courts 
is invalid, unless the mortgagor has been a consenting party 
to such sale. ' 

“ Such a condition” writes Maepherson, ** might be perfectly consistent 
with the laws of a great commercial country, affording every facility to the 
capitalist lender, hut, at the same time, be quite inconsistent with the laws of a 
country deriving the great bulk of its revenue from the land, and as a recompense 
for the stringency of the rules under which it is compelled to collect its revenue 
iu order to cany on the Government, (sale of the estate being the penalty of 
default,) affording every possible protection, in his private transactions, 
to the land holding borrower.. The ^Regulations will be searched in vain, 
for any express enactment prohibiting the sale of a mortgaged estate 
under a power of sale. But such a power is repugnant to tlie princi-t 
pies of the Regulations, enacted by Government for regulating the 
transfer of . immovable property* in satisfaction of debt in general, and 
in satisfaction of debts on mortgage in particular. The Regulations do 
not sanction, in any case, the transfer of immovable property in saiisfac* 
tion of a debt, without the intervention of a public officer, except such 
transfer be by the direct and immediate act of the proprietor Idmself.” 

§ 73. Where payments have been made, an account will be 
taken of what is due. The debtor, upon the sale realizing more 
than the debt interest and costs, will be entitled to the surplus. 
The mortgagee is entitled to his costs, unless indeed he has litigat-. 
ed unnecessarily ; as where the mortgagor has tendei-ed him pay-* 
ment before suit brought. 

§ 74. As to the method of taking the account and comput-. 
ing interest where there is a usufhictory mortgage, see Regn, 
XXXIV of 1802. S. 8. and Mad : S. A. D. No. 61 of 1847, 
p. 27 of VoL for 850, 

§ 75. It frequently happens that farther advances are made 
by the mortgagee on the security of the land already mort- 
gaged : and the practice is fully recognized by the Courts. In 
such cases the land will be considered as mortgaged for the 
amount of both original and subsequent loans ; and such loana 
by way of further charge are not to be considered as mde« 
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pendent transactions. The accounts on both the original and sub- 
sequent loans -will be taken together. 

§ 67. “ KotMng*’ writes Macpherson, “ can ever deprive the mort- 

gagor of his right to have the accounts of the mortgagee in possession taken, not 
even an admission in his plaint that something may possibly still be due on the 
mortgage. And the onus prohandi does not lie upon the mortgagor ; that is to 
say, he is not bound to prove, independently of the accounts filed by the 
mortgagee, that the mortgage debt has been paid off. But if he fails 
eventually to prove that it has been satisfied, his suit will be dismissed 
with costs.” 

“ And a condition in a mortgage deed that the mortgagor shall not 
claim an account from the mortgagee who has been in possession, does 
not in any degree bar the operation of the law, by which the lender is 
to account to the borrower for the proceeds during his possession. As a 
general rule, the mortgagee may be called on to account by the mort- 
gagor at any time, on the mortgagor’s allegation that the whole sum due 
with interest has been received by him.” 

§ 77. A mortgagor or mortgagee cannot claim to foreclose 
or to redeem for a part of the estate or the debt. Thus in 
S. D. A. for 1852, p. 288, where 

*‘¥our villages were together mortgaged for a certain sum: the interest 
of the mortgagee in two of them was afterwards sold, and the purchaser 
sued to redeem these two, on payment of what he considered to be the 
proportion of the advance secured upon them. It was held, that the 
charge on the four viQages could not be broken up, and that the mort- 
gage had a lien on the two, as on the four, for the whole mortgage 
debt, and in N. W. P. Vol. 8. p. 473. A single deed of mortgage, in 
security for an advance of rupees 2,000, was executed for two 
mouzas, each being a separate jumma. The mortgagor then applied 
to the revenue officer for change of registry on behalf of the mortgagee, 
representing each mouza to have been pledged for Compauy’s rupees 
3,000. Separate applications were necessary for each mouza, by reason 
of their being separate jiimmSs in the books. A few days afterwards;, 
the mortgagee applied for registration in the usual fom ; making 
no mention of there being any separate advance ; or lien on each 
mpuza. . The Collector, however, issued the usual notification in con- 
formity with the specification of the mortgagor. But the Court, 
nevertheless, held that as the deed conveyed a lien on both mouzas 
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for the entire loan, neither of them could be redeemed without payment 
of the whole of that debt.*’W 

§ 78. Where there is more than one mortgagee of the 
same property, the first mortgagee will be entitled to priority ; 
and if on a sale the estate does not realize more than suf- 
ficient to cover the first mortgagee’s claim, the purchaser will 
be entitled to hold the land free from all subsequent incum- 
brances(^) 

' § 79. And note here the effect of registry by subsequent 
purchaser or mortgagee, whei*e the first incumbrancer has neg- 
lected this precaution. Eegn. XVII. of Sec. VI. CL 2, 3. 

§ 80. Where a mortgagor has covenanted to place the mort- 
gagee of a usufimctuaiy mortgagee in immediate possession, and 
refuses, or is unable to c[o so, the mortgagee may at once 
sue for his money and interest, even though the money by the 
terms of the instrument was not repayable for 20 yearsC^c) ; and 
in K W. P. Vol. XL p. 115. 

“The deed of mortgage is of the nature of mortgage with possession, 
being redeemable at any time, and the original mortgagee’s possession 
-having been disturbed by the act of the mortgagor which introduced 
tlie auction purchaser in their place, such act amounted to a wrongful 
dispossession, and fully justified the mortgagee in bringing Ms suit for 
the amount of mortgage debt, it having been repeatedly held that when 
the mortgagor has committed a breach of contract, he cannot claim ful- 
filment by the mortgagee of what was to be performed on his part.” 

§ 8 1. But where the agreement was that the surplus proceeds of 
a certain Talook should be the fund for the extinguishment of 
the debt, and that in default the mortgagee might sioe for pos- 
session of the estate, this was held to preclude him from suing 
for recovery of the debt.(y) 

§ 82. A subsequent mortgagee in England and America has. 
a right to redeem a prior mortgagee, he himself being subject 
to be redeemed by those below him. The Company’s Courts 

(v) See WcM Y. Byrnes, 16 Jur, lU-2. Spence 666. H N. W. P. V;oL 10. p. 227. 
(ite) 4 Moore’s I. ApL Cases ; and See K. W, P. Vpl. 8. p. 286. 
(y)]Sf,:^*P.voL8p.831. ' . 
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in Bengal have denied this right ; on which Mr. Macpherson W 
makes the following just observations. 

“ That a subseq^uent mortgagee should have the right of redeeming 
a prior mortgagee by conditional sale, if such is really the case, is a 
most peculiar feature in the law of mortgages. It is in direct opposi- 
tion to the principle which is the basis of the rule, that a purchaser of 
the mortgagor’s whole interest, has the same right of redemption that 
his vendor had. The estates of a mortgagee and of an absolute pur- 
chaser are alike, only that of the former is subject to be divested on the 
happening of certain events. A mortgagee is, in fact, the purchaser 
of the rights of the mortgagor : he buys them, but gives the mortgagor 
the chance of repurchasing within a certaiu period. In England and in 
America, it has always been held, that every person being a subsequent 
incumbrancer, or having a legal or equitable lien on premises already 
subject to a mortgage, may insist on a right to redeem, on payment 
©f the principal, interests and costs, due^ to the party redeemed, he who 
redeems, being himself liable to be redeemed by those below him.” 

The refusal in the Courts here to recognize the right of a subsequent 
incumbrancer to redeem a prior one, has probably arisen from the prin- 
ciple being lost sight of, that the mortgage is merely a security for the 
debt, and collateral to it, and that if the debt is paid by one who 
has an equity over the land, the mortgagee has got all that he had 
right to, or that it was ever intended he should have. The transaction 
is treated by the Courts as one of absolute purchase to take effect on 
a certain day, but liable to become void in the event of payment by 
the mortgagor before that day- It is in fact dealt with, as it was in 
olden times by the English Courts, before the present system of Equity 
sprung up. The terms of the contract are followed literally, and as 
they contain no agreement for the re-payment to the mortgagee of the 
money advanced by him, it is considered that he looks to he repaid 
by getting possession of the property pledged, and by that alone, and 
that he is entitled to that possession, except in the one event of the 
mortgagor paying him off strictly in the mode agreed upon.” 

§ 83. The following decisions are taken from the N. W, 
P. Reports touching repayment by instalments. 

“ When the mortgage debt is made repayable by instalments, on de- 
fault of payment of any one of which the whole become payable, and 
the mortgagee may foreclose, liqaitaticn, as regards a claim for posses- 


(z) On Mortgages, 123* 
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sion, runs from the date of the first default, and a suit for foreclosiu’O 
must be brought -within twelve years from that date. Each separate in- 
stalment, however, is recoverable within twelve years from the date of 
which it fell due. And if a debtor makes payments in respect of instal- 
ments which are barred by lapse of time, he cannot afterwards say he 
need not have paid them, and set them off against later instalments 
which are not barred.” 

§84}. It often becomes important to ascertain what is such 
an acknowledgment by the mortgagor or mortgagee as will 
take the case out of the Statute. “ When the mortgagee” writes 
Macphersoni^) “has been in occupation of a house belonging to 
the Mortgagor, on the understanding that the rent should be credited 
to the mortgagor in liquidation of the interest due on the mort- 
gage, and the rent has accordingly been so credited up to a date with- 
in twelve years prior to the institution of the suit, this is an acknow- 

ledgment of the mortgagee’s cftiim, sufficient to prevent the limitation 
rule from barring a suit by the mortgagee for possession, although it 
was not brought within twelve years from the date when his cause of 
action originally rose.” 

“So the execution of a new bond, or the payment of a portion of 
the debt, within twelve years of bringing the suit (if such payment is 

not made as in full of all further claims, or is not accompanied by a 

denial of any further liability), is sufficient.” 

§ 85. The mortgage is always regarded as a coUateral secu- 
rity, except where the deed otherwise expressly provides ; and 
therefore if it does not realize the amount due, the mortgagor 
may still pursue his remedy as an ordinary decree holder again&t 
the mortgagee. 

“The decree” writes “is always against the mortgagor 

personally, and if the land does not produce a sufficient sum, the mortgagee 
may still proceed a^^^ainst the mortgagor for the residue unpaid, as an 
ordinary decree-holder. And so, if the mortgagee chooses in the first 
instance to proceed against the mortgagor alone, he may afterwards, if his 
debt is not satisfied, enforce his claim on the land.” 

A person on borrowing a sum of money, gave his bond for it : and 
the bond also pledged certain property, providing that any sale on mort- 
. gage of it until the lender’s claim was satisfied in full, should be^in- 

(a) On Mortgages, p. 157. (5) p. 186, , 
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valid. The lender afterwards brought a suit for the money in the Su- 
preme Court, and obtained a decree. He attempted to execute his decree, 
as an ordinary judgment creditor, on the property pledged, but was re- 
sisted by some intermediate incumbrancers whom he found in possession. 
He then instituted a suit in a Mofussil Court to realise the sum which 
had been decreed to him, by setting aside the intermediate incumbrances, 
as illegal and contrary to the terms of his mortgage. It was held that, 
inasmuch as there was an express pledge of the lands to him, and a 
proviso that any sale or mortgage of them prior to the payment of his 
debt should be invalid, the mortgagee’s having already obtained a decree 
for money, without any allusion being made to the sale of this particu- 
lar property in execution, did not effect his lien, and that he was still 
entitled to bring the mortgaged lands to sale free from any subsequent 
incumbrances.” 

§ 86. Oil the other hand, as it is ajcollateral security, it expires 
on satisfaction of the principal debt aliunde, Sublato principali 
tollituT acoessoriumJfi) 

§ 87. Those who desire to pursue this topic further, should 
consult Mr. Macpherson’s work on mortgages. But it may be 
useful to note some of the principal decisions on mortgages 
pronounced by the Madras Sudder Court and Privy Council. 

Mortgage: 1. May be constituted by two separate instruments; one an 
absolute Bill of sale and the other a defeazance. 2. Moore’s I. A. 
p. 1, and see the instructive case of Termengada Cliarry v. 
Terimala Charry, 4th term of 1861. Supreme Court, Madras. 
See>S. E. for 1861. p. 47. 

2. 'A conveyance by lease and release subject to parol de- 
feazance, was held a mortgage. 5 Moore’s I. A. 72. 

3. By one of several partners for benefit of the firm, binds 
the firm. Moore’s I. A. 487. 

4. A penalty, that if loan not paid by given time, house is 
to be porperty of mortgagee, is not enforceable in Eq,uity. 190 
of 1858. S. E. for 1859. ib. S. E. for 1860. p. 26. S. E. 
for 1861. p. 7- ib. p. 261. p. 59. ib. p. 130. ib. p. 150, 
ib. p. 39. 

5. Once a mortgage always a mortgage : The original character 

(c) Voet Com ad Rand CXX t VI 

61 
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of tlie transaction having been established, its continuance in 
the same character is to be presumed. S. A. 143 of 1857. S. E, 
for 1858. p. 26. 

Mortgagor: 1. The vendee of a Mortgagor occupies his place, and may 
redeem. S. A. 20 of 1854. S. K for 1854. p. 88. 

2. A mortgagor may sell, though he is not in possession, ib. 

3. After tender of amount due by Mortgagor, the Mortga- 
gee, refusing to accept, becomes liable for rents; nor is the 
Mortgagor bound to deposit the amount if refused. S. A. 134 
of 1857. S. E. for 1857. p. 213. 

4. Mortgagor’s right to redeem with reference to limitations. 

3 of 1841. 1. See. D. p. 39, See. 22 of 1851. S. E. for 1852. 

p. 136. 32 of 1854-. S. E. for 1854. p. 173. 52 of 1854. 

p. 206. See. S. E. for 1860. p. 39. 

5. If a Mortgage, at the time appointed for redemption, 
voluntarily carry into effect the stipulation for foreclosure, the 
Coui'ts win not interfere to undo his act. S. E. for 1860. p. 262, 

Mortgagee : 1. In possession, has a prior right to a subsequent purchaser. 
S. A. 152 of 1857. S. E. for 1858. p. 49. S. Point S. A. 

166 of 1857. S. E. for 1858. p. 63. 

ft 

2. A mortgagee fraudulently allowing the estate to be sold 
for arrears of revenue, is liable to the mortgagor for the damage 
done him. S. A. 129 of 1857. S. E. for 1858. p. 134. 

3. A mortgagee may foreclose at any time. 23 of 1855. S. 
E. for 1856. p. 137. 99 of 1851. S. E. for 1851. p. 259. 
66 of 1863. S. E. for 1855. p. 182. 77 of 1854. S. E. for 
1854. p. 216. 152 of 1855. S. E. for 1866. p. 58. 

4. Where mortgagor refuses to give possession in accordance 
with his agreement, mortgagee may sue for the repayment of 
the loan, and need not bring a suit for specific performance, 

4 Moore’s 1. A. p. 444. 

5. Accounts how taken, when mortgagee in possession. 6. 
Moore’s I, A. p. 392. 

6. Mortgagee is bound to produce accounts : and if he does 
not, no other evidence of produce allowable. 1,68 of X857, S. 
E. for 1858. p. 19. 

7. Mortgagee can only recover principal and interest, uotwith-,,, 
standing clause of forfeitiro of the land in, the bond. 
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Narrama, Chettj/ Y. Fonniah Govindoo. S. B. for 1858, p. 143. 

Inorgatozee v. Tirumala lyenger. S. B. for 1859. p. 178. 
ib. 191. 

8. Lessee of mortgagee may be compelled to account for rent 
to mortgagee, tbougb tbe land may have been redeemed by tbe 
mortgagor. 

Akamhara Tillay v. Vencatmnya. S. B. for 1859. p. 153, 

Fquity of Bedemption. 1. Its nature was considered in S. A. 49 of 1858. S. 
B. for 1858. p. 142 : and see S. A. 152 of 1855. S. B. for 
1856 p. 58. 

3. The vendor of mortgagor is entitled to ; See Mortgagor . 

3. Where lands were beld on permanent mortgage’’ for 81 
years, they were held redeemable. 92 of 1851. S. B. for 1852, 
p. 91. After 60 years; 168 of*1858. S. B. for 1859. p. 34. 
after 17 years from condition becoming absolute. 75 of 1859. S. 
B. for 1859. p. 93. 

4. But when a specific time is agreed on, redemption not com- 
pellable before that time. 160 of 1859. S. B, for 1859. p. 28 

S. B. for 1859. p. 28 : and as to a usage of Malabar not to re- 
deem for 13 years. See 44 of 1855. S. B. for 1855. p. 137. 
See. S. B. for 1859. p. 34. 

lorecloBure^ See MoT'tgagee, 

Registration, An unregistered mortgage is not invalidated by a registered 
sale under Act XIX of 1843. S. A. 30 of 1850. S. B. for 1851, 
p. 149. 

Interest 1. The principle of computation is laid down in S. A. 61 of 1847. 
S.- B. for 1850. p. 27. See also 18 of 1848. S. B. for 1849^ 

p. 65. and 40 of 1850. S. B. for 1852 p. 6. 

2. Under Beg. 34 of 1802. S. 8. See 43 of 1858. S. B, 

for 1859, p. 62, 

Accounts, See Mortgagee. 

Tender .* See Mortgagor. 

Jacking is not allowed. 50 of 1858. S, B. for 1858. p. 112. 

Tre-emption. A clause that mortgagee shall have right of, if mortgagor 

desii’ous of selling, is not contrary to law. 

Mootoosawmy Qovinden^, lya Qovinden, for 1858. p. 21. 
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Usury Laics, 1. Where land was mortgaged prior to the repeal of, mortgagee 
can only he allowed the rate of interest then legal. 

Bodba Sastry v. Hamasawrny lyen. S. B. for 1869. p. 52, 

In a Usufructary mortgage, the profits are to be taken in lieu of in- 
terest ; so that when the legal rate of interest would give a 
larger return than the profits, the mortgagee is not entitled to 
any thing beyond the profits. S. A. 60. of 1847. S. E. for 
1850. p. 11 : and See S. A, 61 of 154?7. S. E. for 1850 p. 
27. and S. A. 94. of 1858. S. E. for 1854 p. 12. 

2. A usufructary mortgagee refusing to produce Ms accounts, 
cannot prove deficient produce aHende. S. A. 168 of 1857, S. 
E. for 1858. p. 19. 

3. See Intei'est. 

Limitations, 1. Though ordinarily there is no limitation to a mortgagor 
seeking to redeem, yet where the claim has been openly denied 
and resisted, there will arise a limitation wMch will be computed 
from the time of such resistance. S. A. 30 of 1858. See S. E, 
for 1859. p. 191. 

2. And such a denial has been presumed^ when the mortgagor 
gave a third party a power to sue, and no further step had 
been taken for twenty years. S. A. 114 of 18 5 S. 

3. Mortgages are ordinarily not subject to limitation. S. A. 
14 of 154. S. E. for 1854- p. 125. 

4. See mortgagor 4. 

5. Limitations applying to a mortgagee notin possession. 120 
of 1858. 

Conditioml sale. See S. E. for 1860. p. 93 {Bed Quijere) ^ndu ib. p. 151. 

Managing Member. A mortgage by, for family purposes, binds the family ; 

nor is the mortgagee bound to see to the appropriation of the 
money be advances. Bandaryen v. Setaramien, S. E. for 1861. p. 1. 
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EASEMENTS. 

In mmmd tria sunt per quoe mferior locus superiori se'i'vit : 
Lex, natura loci, vetustcts, quae semper pro legeh ahetur, minu- 
endot/mm scilicet Uti/um causd. — ^Dig : L. II. ff. de Aqu. 

§ 1. This topic is a further iUustration of the mazim Sic 
utere tuo, &o. ; also of one of the fundamental principles on 
which the Civil Law starts, auum cuique tribuere, &c. ; and 
indeed there is no branch of our Law more indebted to the 

Eoman Law for its rules, or in which the student' will be 

rewarded with closer analogies or more copious illustrations 
from the Corpus Juris. In' the Institutes the subject is con- 
sidered under the head of Prcedial Servitudes ; which comprise 
both the Easement and the Profit a prendre of the English 
Law. 

§ 2. An Easement, strictly speaking, is merely the right to 
exercise a convenience over the property of a neighbour, as 
of light, air, water, or way. A Profit a prendre is the right to 
participate in the produce of the neighboiu’ing soil ; as the 

estovers and hotes of the Feudal law ; rights of pasturage, 

turbary, fishing, digging, for gravel, sand, and the like. The 
Ci'vil Law drew no such distinctiom Inter rustioorum prcediorum 
servitutes quidam eomputari recti putant, aquce haustwm, pecoris 
ad aquam adpulsum; jus pascendi, ealois coquevdoe, a/rence 
fodiendce. We may well consider the two, as the Eoman law 
did, under one head. 

§ 3. The term Servitude implies a right and an obligation; 
the rigid is attached! to the property which enjoys the benefit 
of its exercise ; and this tenement is called the domincmt 
tenement; the obligation is imposed on the property which is 
compelled to admit to tho exercise of the right upon it, which 
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is called tlie servient tenement. The right must always he 
exercised in alieno solo, upon the property of a third party : 
whence, if the two properties ever coalesce in one and the same 
owner, the special right merges in the general right of pro- 
perty; and the special right and the obligation are both ex- 
tinguished. The new owner now enjoys the same benefits, 
not adverting to his neighbour, but by virtue of his own 
dominion ; nvXli enim res sua servitSp) But though extinguished 
during unity, it will revive on subsequent separation. The Ease- 
ment attaches not to the person, but to the tenements ; and 
will follow with them notwithstanding any change in the 
ownership, either of the dominant or servient tenements. 

§ 4 The obligation is in fact negative, / non, faoere : and 
the following passage from Vinniusvr&U exemplifies this position^ 

" jiio e3se ju$, quo dominus *aliquid paii in »uo, mt in suo non faoere, 
cogitur, eh natura omnium, teroitutum. Fati in mo, puia re sm utentem, 
ffmentem, per fundim mum euntem, agentem, aquaime ducentem, tignum in 
{Bits mo^ immiiteniem. Nonfaeere, velutl altiue non csdifoafre, in mo non 
ponere quod luimnihue tedium mstrarum mi pro^ctui qffmat, J^lane 
mim iia eensitm oonditui non poied, %t quia aliquid cogmiwr facere in 
auo ; puia viridaria aut arhores proapectua noatri causa tolkre, aut in auo 
pingere, quo amtsniorem nohis prospectum prtedet, ohligatio hteo erii, non 
aervitua consiituta ; ei ideo, prcedio' alienato, non sequeiur actio nooum 
possessorem, ut Jit ubi servitus condituta ed ; aed in eum, qui id facere 
promsit, h^redemque ejua, aciio in personam dabitur in id scilicet, quod interest, 
ai non fiat quod promisaum est, ut aecidit in omni ohligatione faciendiy 

§ 5. The English law furnishes tiie following instances of 
‘affirmative Easements, 

1. Rights of way. 

2. Right to discharge a stream of water, either in its na- 

tural state or changed in quantity or quality, 

a Right to discharge rain water by a spout or project- 
ing eaves. 

4 Right to support from a neighbouring wall. 

5^ Bight to carry on an offensive trade. 
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6. Right to hang clothes on hues passing over the -neigh- 

bouring soil 

7. Right to bmy in a particular vault. 

The principal negative Easements are : — 

1. Right to receive a flow of water. 

2. Right to receive light and air by windows. 

3- Right to support of neighbouring soil. 

§ 6. Easements may also be divided into continuous and 
discontinuous, and into apparent and non-apparent. 

Continuous servitudes are those of which the enjoyment is, 
or may be continual, without the necessity of any actual in- 
terference by man, as a waterspout, or right to light and air, 

• 

Discontinuous servitudes are those, the enjoyment of which 
can only be had by the interference of man, as a right of way, 
or a right to draw water. 

Apparent servitudes are those, the existence of which is 
shown by external works (ouvrages exUrieures), as a door, a 
window, a watercourse. 

Non-apparent servitudes are these whicli have no external 
sign of their existence^ as the prohibition to build on parti- 
cular land, or to build above a certain height. 

§ 7. The origin of Easements is either natural, from the 
relative situations of the tenements, or founded on contract ; 
express, as where there is a grant ; or implied, as where the 
right is established by proof of the length of time during 
which it has been enjoyed as a right; and in accordance with 
this is the Roman Law; see the passage at the head of this 
disquisition. 

§ 8. According to the English Law, Easements being an in- 
corporeal right, and therefore not the subject of Livery, (deli- 
very) can only pass by deed under seal ; they lie in 


(6) See Baird v. Fortune 7 Jur, n. s. p. 020. 
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And therefore in Cocker v. Gowper,{c) where the plaintiff sued 
for the obstruction of a certain drain which had been origi- 
nally constructed at the plaintiff’s expense, on the defendant’s 
land, by his consent verbally given after it had been so en- 
joyed for some time, the defendant obstructed the channel, so 
that the water was prevented running as before ; and it was 
contended, on the part of the plaintiff, that the license so 
given, having been acted upon, could not be revoked by the 
defendant; but the Court, without hearing the counsel for the 
defendant, held that the plaintiff was clearly not entitled to 
recover. With regard to the question of license, the Court said, 
'' the case of Hewlins v. Skippam is decisive to show that an 
Easement like this cannot be conferred except by deed, nor 
has the plaintiff acquired any other title to the water. The 
mere entry into the close of another, and cutting a drain there, 
cannot confer a title.” 

§ 9. But in this country I conceive that this law can- 
not be held to apply ; and that in cases, at any rate, where 
the defendant is not a British subject, an Easement may be 
acquired by verbal contract, in accordance with the general 
provision of the Hindu Law. W'e have no Feudal law here, 
causing the creation of the Easement to lie in grant” : 
no Statute of Frauds requiring the contract, as touching an 
interest in land,” to be reduced to writing. Tlie Hindu Law 
is express as to a writing not being necessary to the validity 
of a contract ; and reason and justice seem to require, that 
unless the question be fettered by technical considerations, 
arising ftom antiquated law or practice, a licence, where it has 
been granted aTid acted 'upon, should not be revoked at the 
option of the grantor: for nemo potest mutare consilium in 
alieni detrimentum: and it seems monstrous that after one 
man has entered, it may be, into vast expense, upon the faith of 
another’s permission, he should perhaps be ruined by the arbi- 
trary withdrawal of that permission. In Webb v. PaternosteTy (<0 


{c)l C. M. & IL See also Hewlim v. 5 B. & C. S21, and Wood v. Lead- 
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Eaughton, J. lays down this very sensible rule ; a licence 
execwted is not countermandable, but only where it is executory.” 

§ 10. In Liggins v. IngeM) Tindal, C. J. considered fully 
the question of the validity of parol licenses, and arrived 
at the same conclusion. Tliere it appeared that the pre- 
decessor of the plaintiff, who was entitled to a flow of water 
to his mill, over the defendant’s land, by a parol license, 
authorized the defendants to cut down and lower a bank, 
and to erect a weir upon their own land, the effect of which 
was to divert into another channel the water which was requi- 
site for the working of the plaintiffs mill ; subsequently the 
plaintiff complained to the defendents of the injurious effects 
of the weir, and called upon them to restore the bank to its 
ancient height, and to remove the weir ; and, upon a refusal 
on the part of the defendants to do this, an action was brought. 
Tindal, C. J., in his judgment enters fully into the question 
of the validity of parol licenses: — 

‘‘ It will be unnecessary” he says, “ on the present occasion, to consider 
more than one of the questions which have been argued at the bar, 
viz. whether the present action, upon the facts stated in the award of 
the arbitrator, is maintainable against the defendants. 

The action is, in point of form, an action of tort, and charges the 
defendants with wrongfully continuing a certain weir or fletcher, which 
the defendants had before erected upon one of the banks of the river, 
and by that means wrongfully continuing the diversion of the water* 
and preventing it from flowing to the plaintiff's mill in the manner it 
]iad been formerly accustomed to do. It appeared in evidence before the 
arbitrator, that the bant of the river which hud been cut down was 
the soil of the defendants, and that the same had been cut down and 
lowered, and the weir erected, and the water thereby diveffed by thorn, 
the defendants, and at their expense, in the year 1822, under a parol 
license to them given for that purpose by the plaintiff’s father, the then 
owner of the mill; and that, in the year 1827, the plaintiff’s father 
represented to the defendants, that the lowering and cutting down the 
bank were injurious to him in the enjoyment of his mill, and had calL 
ed upon them to restore the bank to its former state and condition 
with which requisition the defendants had refused to comply. 

*’ »■■■ ■ .. r- - ■ m i-r -- n-w,i ir- - i i .i i n i^r vi , --p -f, ' ..lj i . ■ m i m , .i m . 

(e) 5 M. Sc P. 712 s. c, 7 Bing. 682. 
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The question, therefore, is, whether such non-compliance, and the 
keeping the weir in the same state after, and notwithstanding the counter- 
mand of the license, is such a- wrong done on the part of the defen- 
dants as to make them liable to this action. 

The argument bn the part of the plaintiff has been, that such parol 
license is, in its nature, countermandable at any time, at the pleasure 
of the party who gave it ; that, to hold otherwise, would be to allow 

to a parol license the effect of passing to the defendants a permanent 

interest in part of the water which before ran to the plaintiff ^s inill, 
which interest, at common law, could only pass by grant under seal, 
being an incorporeal hereditament, and which, at all events, would be 
determinable at the will of the grantor, since the statute of frauds^ as 
being an interest in, to, or out of lands, tenements, and hereditaments. 

“ If it were necessary to hold, that a right or interest in any part of 
the water, which before flowed to the plaintiff’s mill, must be shown 
to have passed from the plaintiff’s father to the defendants under the 
license, in order to justify the continuance of the weir in its original 
state, the difficulty above suggested would undoubtedly follow; for, it 
cannot be denied, that the right to the flow of the water, formerly be- 
longing to the owner of the plaintiff’s mill, could only pass by grant 

as an incorporeal hereditament, and not by a parol license. But 

we think the operation and effect of the license, after it has been com- 
pletely executed by the defendants, is sufficient, without holding it to 
convey any interest in the water, to relieve them from the bui-then 
of restoring to its former state what has been done under the license, 
although such license is countermanded : and, consequently, that they 
are not liable to an action as wrongdoers, for persisting in such re- 
fusal. 

** The parol license, as it is stated in the award of the arbitrator, 
was a license to cut down and lower the bank, and to erect the weir, 
strictly speaking, if the license was to be confined to those terms, it was 
at once unnecessary and inoperative ; for the soil being the property of 
the defendants, they would have the right to do both those acts with- 
out the consent of the owner of the lower mill. But as the diversion 
of part of the water which before flowed to that mill would be neces- 
sary consequence of such acts, it must be taken, that the object and 
effect of such license was to give consent, on the part of the plain- 
tiffs father, to the diverting of the water by means of those altera- 
tions, We do not, however, consider the object, and still less the effect, 
of the parol license, to be the transferring from the plaintiff’s father to the 
defendants any right or interest whatever in the water which was before 
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accustomed to flow to the lower mill, but simply to be an acknowledg- 
ment, on the part of the plaintiff’s father, that he wanted such water 
no longer for the purposes of his mill ; and that he gave back again 
and yielded up, so far as he was concerned, that quantity of water 
which found its way over the weir or fietcher, which he then consented 
should be erected by the defendants. And we think, after he has once 
clearly signified such relinquishment, whether by words or acts, and suf- 
fered other persons to act upon the faith of such relinquishment, and to 
incur expense in doing the veiy act to which his consent was given, it 
is too late then to retract such consent, or to throw on those other 
persons the burthen of restoring matters to their former state and condition. 

“ Water fiowing in a stream, it is well settled, by the law of Eng- 
land, is ^uhlici juris. By the Homan law, running water, light, and 
air, were considered as some of those things which had the name of 
res comymnes which were defined, things, the property of which 
belong to no person, but the use to all. And, by the law of Eng- 
land, the person who first appropriates any part of the water flowing 
through his land to his own use, has the right to the use of so 

much as he thus appropriates, against any other. Bedeij v. Shaw. 
And it seems consistent with the same principle, that the water, after 
it has been so made subservient to private uses by appropriation, 
should again become puhlici juris by the mere act of relinquish- 

ment. There is nothing unreasonable in holding that a right which 
is gained hy occupancy, should be lost by abandonment. Sup- 
pose a person who formerly had a mill upon a stream, should pull it 
down, and remove the works, with the intention never to return; could 
it be held that the owner of other land adjoining the stream might not 
erect a mill and employ the water so reliiiquished ; or that he could 
be compellable to pull down his mill, if the former mill owner should 
afterwards change his determination, and wish to rebuild his own? In 
such a case it would undoubtedly be a subject of inquiry by a jury, 

whether he had completely abandoned the use of the stream, or had left 

it for a temporary purpose only ; but, that question being once determin- 
ed, there seems no ground to contend that an action would be main- 
tainable against the person who erected the new mUl, for not pulling it 
down ^in after notice. And if, instead of his intention remaining un- 
certain upon the acts which he had done, the farmer proprietor , had 
openly and expressly declared his intention to abandon the stream, 
that is,, if he h^ licensed the other party to erect a mill, the same 
inference must follow with greater certmnty. Or, suppose A authorizes 
B, by express license, to build- a house on B’s own land, close ad- 
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joining to sonae of tlie windows of “A’s lionse, so as to intercept part 
of the light, could he afterwards compel B to pull the house down again^ 
simply by giving notice that he countemaanded the license ? still fur- 
ther, this is not a license to do acts which consist in repetition, as, 
to- walk in a park, to use a carriage way, to fish in the waters of 
another, or the like ; which license, if countermanded, the party is but 
in the same situation as he was before it was granted ; but this is a 
license to construct a work, which is attended with expense to the party" 
using the hcense ; so that, after the same is countermanded, the party 
to whom it was granted may sustain a heavy loss. It is a license ta 
do something, that in its own nature seems intended to be permanent 
and continuing ; and it was the fault of the party himself, if he meant 
to reserve the power of revoking such license, after it was carried into 
effect, that he did not. expressly reserve that right when he granted 
the license, or limit it as -to^ duration. Indeed, the person who authorizes 
the weir to be erected, becomes, in some sense, a party to the actual 
erection of it; and cannot afterwards complain of the result of an act 
which he himself contributed to effect. 

“ Upon principle, therefore, we think the license, in the present case, 
after it was executed, was not countermandable by the person who gave 
it ; and, consequently, that the present action cannot be maintained* 
And, upon authority, this case appears to be already decided by that of 
Winter v. Brockwel\ which rests on the judgment in Wehh v. 'Paternoster^ 
We see no reason to doubt the authority of that case, confirmed as it 
has since been by the case of Taylor v. Waters in this Court, and 
recognized as law in the judgment of Mr. Justice Bayley^ in the case 
of Eewlins v,. Shippam^ in the Court of long’s Bench.” 

§ 11, It is true that an executary license is revocable by the 
Law of England. In Wallis v. Harrison and others/ f) *‘an 
action, was brought by the reversioner, for digging up the soil 
and making embaekments and a Eailway over land in the 
occupation of his tenant. The defendant, among other pleas,, 
pleaded, ‘ that before the close, in which &c., became the 
plaintiff’s property, the Dean and Chapter of Durham, being 
seised in fee of the said close, agreed with the defendants that 
they should have license, liberty, power, and authority, to enter 
upon the said close, and to form, make and maintain, certain, 
roads, &c. ; and that the said Dean and Chapter should ratify 


(f) i M. and W. 538,. 
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and confirm the same to the defendants; and that before the 
plaintiff had any interest in the said close, the said Dean and 
Chapter gave and delivered to the defendants at their request 
possession of the said way leave, &c., over which the said 
roads now are, and at the same time when &c., had been 
constructed, with leave, license, authority and power to the 
defendants to enter and set out the same; whereupon, before 
&c., they entered and set out the same the plea then alleged 
an indenture by which the Dean and Chapter ' granted and 
demised, and granted, ratified and confirmed unto the defen- 
dants such full liberty, &c. ; and averred that the defendants, 
by virtue of such leave, &c. and such intenture, had made 
the road, and unavoidably committed the said trespasses/ To 
this plea the plaintiff demurred, on the. ground 'that the right 
of making the road was a matter which lay in grant, and 
could only be conferred by deed and not by parol, and the 
deed mentioned in the plea, as it appeared oyer, did not 
amount to a condfirmation of any prior license by deed. The 
Court held the plea to be bad, as such a license might be 
countermanded at any time by the owner of the land who 
granted it, and at all events could not be binding on his 
transferee. 

Lord Abinger, C. B., said, in delivering judgment; “Then 
treating it as a plea of license, I think it is bad on general demurrer, 
because a mere parol license to enjoy an Easement on the land of an- 
other does not bind the grantor, after he has transferred his interest and 
possession in the land to a third person. I never heard it supposed, 
that if a man ont of kindness to a neighbour allows him to pass over 
his land, the transferee of that land is bound to do so likewise. But 
it is said that the defendant should have had notice of the transferal 
This ia new law to me. A person is bound to know who is the owner 
of the land upon which he does that which, primS facie, is a tresspass. 
Even if this were not so, I think the defendants ought, in excuse of 
their trespass, to have pleaded the fact that they had no notice of the 
transfer. It is true it would be the assertion of a negative, but I think 
this would be one of those cases where, to make a title or excuse good 
a negative should be shown, on the pleadings, even if the proof of 
the affirmative might be on the opposite party. As to the case of 
Webh v. Faternoeier, the grant of the Koense to put the hay stack, on 
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the premises was in fact a grant of the occupation by the hay stack, 
and tlie party might be considered in possession of that part of the land 
which the hay stack occupied, and that might be granted by parol.” 
And Parke, Baxon, added, “ Then, with regard to the license, the plea 
is bad in substance. We are not called upon in this case to consider, 

whether a license to create or make a Eailroad, granted by a former 

owner of the soil, is countermandable after expense has been incurred by 
the licensee, which was the question in Winter v. Broekwell ; for it is 
not alleged that there has been any expense incurred in consequence of the 
license, and therefore it remains executory ; and I take it to be clear, 
that a parol executory license is countermandable at any time ; and if the 

owner of land grants to another a license to go over or do any act 

upon his close, and then conveys away that close, there is an end to 
the license ; for it is an authority only with respect to the soil of the 
grantor ; and if the close • ceases to be his soil, the authority is instantly 
gone. Wehh v. Paternoster is very distinguishable from this case, for 
there the license was executed, *by putting the stack of hay on the land ; 
the plaintijffs there had a sort of interest against the licensor and his 
assigns : but a license executory is a simple authority excusing trespasses 
on the close of the grantor, as . long as it is his, . and the license is 
uncountermanded, but ceases the moment the property passes to another.” 

§ 12. But hearing in mind the peculiarities of the laws of 
England with regard to the creation of incorporeal rights, and 
the effect of the Statute of Frauds, it appears to me, that a 
permission granted by parol by the owner of one tenement 
to the owner of another, to derive some benefit from the former 
in the nature of an Easement, even where executory, would 
be enforceable by suit in the Courts of this country. 

§ 13, The cases of express Grant are comparatively few. Ease- 
ments generally rest upon usage, from which is implied an 
original grant. 

§ 14. Upon the severance of a tenement, mutual grants will 
be implied of those Easements without which the property 
cannot in its new condition be enjoyed by its several pro- 
prietors ; in the words of Braoton, Omnia jura prcenotata et omnee 
^mntutes mnt de pertinentiis tenementorum, et pertinent a tenemento ad 
'kmmfeta ; et Mhent hijumodi pertinentim mae pertinentias, eicut ad jm 
pmcmdi et ad paeturam pertinent ma et liber inpressue et egreeem ; et 
-eodem nodp . ad jus fgdiendi, fakandi, et secandi, Muriendi, potandi, pis* 
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candid vemndi^ et hujumodi^ liber accessue, et recessus, scilicet via^ Her, et 
actus, rations diner scrum usitum ut suprd^ Item ad jus aquce duc&nda per- 
tinet purgatio ; item ad iter, secundum giwd est de pertinentiis gerti- 
n&ntiarum, vel de pertinentiis per se, ut si via per se concedatur sine alid 
servitute pertinet refectio, sicut ad aquae ductum pertinet purgatio^^ For 

cuiounque aliquis quid concedit, coneedere videtur et id sine quo 
res esse non potuiV Thus, says Rolle, in his Abridgment, “ if I have 
a field inclosed by my own land on all sides, and I aliene this close 
to another, he shall have a way to this close over my land, as incident 
to the grant 5 for otherwise he cannot have any benefit by the grant. 

‘‘ And the grantor shall assign the way where can best spare it.” 

And Serjeant Willianisig) lays down the rule thus ; — 

“■Where a man, having a close surrounded with his own land, grants 
the close to another in fee, for life, or years, the grantee shall have a 
way to the close over the grantor’s land,* as incident to the grant, for 
without it he cannot derive any benefit from the grant. So it is where 
he grants the land and reserves the close to himself.” 

If I reserve trees in a lease, (as is frequently done in India 
in letting bungalows, when the compound has mango or other 
fmit trees) a right is impliedly reserved to the lessor to 
enter and manure and water the trees, pluck the jfruit &c. 
But the extent of the right wiU be measured by the neces- 
sity. Thus, in such a case the lessor could not cut down the 
trees which are ornamental or shady. If I give you leave 
to take the fish in my pond, you may cast or draw nets, but 
not cut down the bank to let all the water over : for though 
the reasonableness of tliis doctrine is more apparent with re- 
gard to those Easements of necessity, without which the pro- 
property in its new condition cannot be enjoyed, it is also 
true as to all those Easements of convenience, which the owners 
had a common right to, and were in the habit of exercising 
before the severance. 

§ 15. These considerations may often be of importance, upon 
the division of Hindu families, where an estate is separated 
into lots ; or a house is to be enjoyed according to its divi- 


William Saunders S77, and see sSim JPomfret v. Ric/roft, ib. 332* 




492 


OPEN EXEBCISE OF BIGHT. 


sions ; in which, cases such rights of way &c., uiust be im- 
plied as render the premises accessible ; such rights to air, light 
and water, as have been hitherto held in common by all The 
Trench Law is singularly illustrative of this, in what is termed 
^^Destination dn pere de familU!* tMs,” writes Fa/rdessusfi) 
is understood the disposition or arrangement which the proprietor of 
several heritages has made for their respective use. Sometimes one 
heritage receives a benefit from another, without being in return sub- 
jected to an inconvenience which could amount to 'a species of compen- 
sation ; sometimes the service is reciprocal : but these differences do not 
in any way change the nature or effect of this distribution. If after- 
wards , these heritages should become the property of different owners, 
whether by alienation or division amongst his heirs, the service which 
the one derived from the other, which was simple ‘destination du pere 
de famille, as long as the * heritages belonged to the same owner, becomes 
a servitude as soon as they pass into the hands of the different pro- 
prietors.” 

And the English Law here corresponds to the Trench. 

§16. When the Easement is not founded upon any express 
contract, but is established by evidence of long usage, 'it is 
necessary that the enjoyment of the right should have been 
peaceable, open, and not merely permissive. In the words of 
the Homan law, ' neo vi, nee clanij neo precario,^ And Btoc- 
ton exactly corresponds with this. Lord Oohei'^) has cited the 
passage. 

“ Tran^feTUnfur dominia sine titulo et traditione^ scilicet per longam^ 
contirmam^ et facijicam^ possessionem ; longam, i, e. per spatium temporis 
per legem definitum ; oontinuam dico, itd quod non sit legitime interrvpta ; 
pacHficam dico^ quia si contentiosa fuerit^ idem erit quod prius^ si contentio 
fuerit justa ; ut si verus dominus statim^ cum intrusor^ vel disseisso?^ 
ingressus fuerit seisinam^ nitatur tales virilus repellere et expellere^ licet 
it quod inceperit perducere non possit ad effectum^ dum tamen cum defe- 
cerit^ diligens sit ad impetrandum et prosequendum ; longus usus neo pes 
pim^ nec calm^ neo precario^ SpcF 

■ .§ 17. The tern Yis here does not here mean only actual 

fotce, hut any act in opposition to a forhiddal hy the 

Seryi1rade% i228. (t) Co. litt, 113 h. 
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of the servient tenement whether by word or deed. Vis is 
thus explained: 

Vi factum videri, Quintus Mudus scrijpsit^ si quis contra quam $roM^ 
leretur^ fecerit ; et mihl videtur plena esse Quinti Mucii definition Bed et 
siquis jactu ml minimi lapilli proh/ihUus facere^ per sever avit facere, liuno 
quoque m fedsse videri^ Fcedius et Fomponuis scnbunt^ eoque jure utimur,* 

§ 18. The user must be open. An enjoyment exercised by 
stealth, or by night, without the cognizance of the owner of 
the servient tenement, for however long a time usurped, will con- 
fer no right, institute no Easement. So when water in this 
country is abstracted from a channel, by night. • 

§ 19. It must be as of right The term prcecario exactly 
answers to permissive in the English Law. 

** Frecarium est, quod precihus petenii utendum conceditur {tamdiu) 
quamdiu is, qui concessit, patiturF 

§ 20. We have already considered the case where the per- 
mission of the servient tenant can be shown to have been 
given once for all. There, the right rests upon express con- 
tract. But when the claim is founded upon uaer, the user 
must have been exercised as of right : for if the owner of the 
servient tenement can show that he has given permission to 
use the benefit as a favour, and not as a right, no presump- 
tion ^f the existence of any right can arise : and every re- 
newal of the license makes the case stronger against the party 
claiming the right. 

§ 21. Let us now consider some of the particular kinds of 
Easement; and first of water: which in India, and especial- 
ly in this Presidency, where so much of the cultivation de- 
pends upon artificial irrigation, must be of primary importance. 
Those indeed who know how jeidously every question connect-, 
ed with privileges touching water— that liquid gold” as 
Arthur Cotton has felicitously termed it— is guarded ; and how 
eagerly every infringement of old rights, or assertion of new, 
is contested in districts where the harvest is dependent on 
tank and channel irrigation ; will feel the full force of this 
statement. But irrigation works are^ little more than in their 



m 


lERIGATION WORKS. 


infancy, so far as the English Government is concerned. Many 
magnificent works of the old Indian monarchs have fallen in- 
to decay : and these will no doubt be repaired. Modern science 
has taught the facility and the profit of bitting and bridling 
our rivers ; and the splendid test on the Godavery, that 
monumentum cere perennms to the genius of the Engineer 
whose intellect conceived, and whose perseverance carried it out, 
must lead either public or private enterprise to similar works 
on our other streams. The time will come when one and all 
our rivers are forced to stop and deliver their wealth to the 
cultivator in a thousand artificial channels, ramifying and per- 
meating through new fields of industry; wMle the occupation 
of large tracts in the forests, and on the hill side, cannot but 
raise questions as to the right of water, as it leaps down 
from eminence to eminence, until it finds a tranquil bed upon 
the plains. Many a question will arise as to priority of oc- 
cupancy, and the first adaptation of water to some useful pur- 
pose ; and the consideration will be complicated, according as 
the streams are natural or artificial, subterranean or above 
ground, standing or flowing, and the like. The Government, 
foreseeing these difficulties, has already declared that the 
right to all running water, not hitherto occupied, is 
vested in the Government of the country ; and doubtless 
care will be taken to reserve sufficient powers in all future 
grants, to enable the Government to make use of the water for the 
benefit of the public; but still there will be constant questions 
arising before the Courts and the Collectors, as to which it is 
desirable that there should be certain broad principles laid 
down, easy of reference, and weE understood. O') 

. § 22. Fortunately the principal questions as to the rights to 
the Easement of water have lately been so ably discussed in 
our Courts, with such a breadth of view and appeal to foreign 
(Jurists and the Civil Law, that we have the plainest guides 
before us; and as it would be hopeless to seek to condense 
where all omission must only damage the arguments, it remains 


(j) Acfe I of IB 58. And as to the provisions respecting the nse of water ha the 
iPresiderK^^^owns, see AotXIY of ^ “ 
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for US to give m extenso the most important parts of these 
luminous judgments. And amply will their perusal repay the 
reader. The subject has already been in part touched upon in 
the Thirteenth Topic ; and it was a sense of the importance 
of this Easement that there led me to give so much space 
to the judgments in Mason v. Hill, JEmhrey v. Owen, and 
Chasemore v. Richards, 

§ 23. Kunning water is the subject of several Easements ; 
first, the right to receive and transmit it in its accustomed 
course, which may be called a natural Easement; second, the 
right to interfere with its accustomed course, either by pe^nning 
it back upon the land above, or transmitting it altered in 
quantity or quality ; and this may be called an artificial Ease- 
ment. 

§ 24. On the first of these rights, a negative right, of non- 
interference — ^that of having the water flow in its accustomed 
course without let or hindrances, we have the judgment of 
Mr. J, Story, in an American case,® in which the subject is 
excellently well considered. “ Rrma facie'' he says “ every pro- 
prietor upon each bank of a river is entitled to the land covered with 
water, in front of his bank, to the middle thread of the stream; or, 
as it is commonly expressed ad medium flum aquce. In virtue of this 
ownership he has a right to the use of the water flowing over it in 
its natural cunent, without diminution or obstiuction. But, strictly spejdc- 
ing, he has no property in the water itself but a simple use of it, 
while it passes along. The consequence of this principle is, that no pro- 
prietor has a right to use the water to the prejudice of another. It is 
wholly immaterial whether the party be a proprietor above or below in 
the course of the river, the right being common to all the proprietors 
on the river; no one has a right to diminish the quantity which will, 
according to the natural current, flow to a proprietor below, or to throw 
it back upon a proprietor above. This is the necessary result of the 
perfect equality of right among all the proprietors of that which is com- 
mon to all. The natural stream, existing by the bounty of providence 
for the benefit of the land through which it flows, is an incident an- 
nexed, by operation of law, to the land itseE When I speak of this 
common right, I do not mean to be understood as holding the doctrine. 
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tliat iheve can be no diminution whatsoever and no obstruction or impedi- 
ment whatsoever, by a reparian proprietor, in the use of the water as it 
flows, for that would be to deny valuable use of it. There may be, 
and there must be allowed to all, of that which is common, a reason- 
able use. The true test of the principle and extent of the use is, whether 
it is to the injury of the other proprietors, or not. There may be a 
diminution in quantity, or a retardation or acceleration of the natural 
current, indispensable for the general and valuable use of the water, 
perfectly consistent with the common right. The diminution, retardation, 
or acceleration, not positively and sensibly injurious, by diminishing the 
value of the common right, is an implied element in the right of us- 
ing the stream at ah. The law here, as in many other cases, acts 
with a reasonable reference to public convenience and general good and 
is not betrayed into a narrow strictness, subversive of common sense, nor 
into an extravagant looseness, which would destroy private’ rights. The 
maxim is applied, sic utere iuo at alienum non Icedas, 

“ But of a thing common by nature, there may be ' an appropriation 
by general consent, or grant. Mere priority of occupation of running^ 
water, without such consent or grant, confers no exclusive right. Tt is 
not like the case of mere occupancy, where the first occupant takes by 
force of his priority of occupancy. That supposes no ownership already 
existing, and no right to the one already acquired. But our law awards 
to the riparian proprietors the right to the use in common, as one inci- 
dent to the land : and whoever seeks to found an exclusive use must 
establish a rightful appropriation in some manner known and admitted 
by the law. Now this may be either by a grant from aU the proprie- 
tors, whose interest is affected by the particular appropriation, or by a 
long exclusive enjoyment without interruption, which affords a just pre- 
sumption of right. By our law, upon principles of public convenience, 

the term of twenty years of exclusive uninterrupted enjoyment has been 
held a conclusive presumption of a grant or right. I say, of a grant 

or right— for I very much doubt whether the principle now acted upon, 

however in its origin it may have been, confined to presumptions of a 
grant— is now necessarily limited to considerations of this nature. The 
presumption is applied as a presumption juris et de jure, wherever by 
possibility, a right may be acquired in any manner known to the law... 

**With these two principles in view, the general rights of the plain- 
riffs cannot admit of much controversy, they are riparian proprietors, 
as such, are entitled to the natural flow of the river without diminu- 
tion of their injury*. As owners, of the . lower dam, and the mills con- 
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nected therewith, they had p<j rights beyond those of any other persons, 
who might have appropriated that portion of the stream to the use of 
their mills ; that is, -their rights are to be measured by the extent of 
their natural appropriation, and use of the water for a period, which the 
law deem a conclusive presumption in favour of rights of this nature. 
In their character as mill owners, they have no title to the flow of the 
stream beyond the water actually and legally appropriated by the mills; 
but in their character as riparian proprietors, they have annexed to their 
lands the general flow of the river, as far as it has not been already 
acquired by some prior and legally operative appropriation. 

“ No doubt, then, can exist as to the right of the plaintiffs to the 
surplus of the natural flow of the stream not yet appropriated. Their 
rights, as riparian proprietors, are general; and it is incumbent of the 
parties, who seek to narrow those rights, to establish, by competent 
proofs, ^ their own title to divert and use the -stream/’ 

§ 25. And Chancellor Kent in* his Commentaries(^ writes, 

** Every proprietor of lands on the banks of a river has naturally an 
equal right to the use of the water which flows in the stream adjacent 
to his lands, as it was wont to run (purrere solebat)^ without diminu- 
tion or alteration. No proprietor has a right to use the water to the 
prejudice of other proprietors, above or below him, unless he has a prior 
right to divert it, or a title to some exclusive enjoyment. He has no 
property in the water itself but a simple use for it while it passes along. 
Jqm currit et d&bet currere, is the language of the law. Though he may 
use the water while it runs over his land, he cannot unreasonably detain 
it, or give it another direction, and he must return it to its ordinary 
channel when it leaves his estate. Without the consent of the adjoining 
proprietors, he can divert or diminish the quantity of water, which would 
otherwise descend to the proprietors below, nor throw the water back 
upon the proWietors above, without a grant or an uninterrupted enjoy- 
ment of twenty years, which is evidence of it. 

‘‘This k the, clear and settled general doctrine on the subject, and 
all the difficulty that arises consists in the application. 

“ The owner must so use and apply the water as to work no ma- 
terial injury or annoyance to his neighbour below him, who has an equal 
right to the subsequent use of the same water. Streams of . water^ are 
intended for the use and comfort of man; and it would be unreason- 
able, and contrary to the universal sense of mankind, to debar every 
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riparian proprietor from tlie application of tlie water to domestic agri- 
cultural, and manufactmdng purposes, provided the use of it be made* 
under the limitations which have been mentioned ; and there will, no- 
doubt, inevitably be, in the exercise of a perfect right to the use of 
the water, some evaporation and decrease of it, and some variations in 
the weight and velocity of the current. But de minimia non curat lexy 
and a right of action by the proprietor below would not necessai-ily flow 
from such consequences, but would depend upon the nature and extent 
of the complaint or injury and the manner of using the water. 

All that the law requires of the party, by and over whose land a 
stream passes, is, that he should use the water in a reasonable manner, 
and so as not to destroy or render useless, or materially diminish or affect, 
the application of the water by the proprietors below on the stream. He 
must not shut the gates of his dam, and detain the water unreasonably, or let 
it off in unusual quantities, to the annoyance of his neighbour. FotJder 
lays down the rule very ^strictly, %that the owner of the upper stream must not 
raise the water by dams, so as to make it fall with more abundance and rapi- 
dity than it would naturally do, and injure the proprietor below.’ But 
this must not be construed literally, for that would be to deny all 
valuable use of the water to the riparian proprietors. It ihust be sub- 
jected to the qualifications which have been mentioned, otherwise rivers 
and streams of water would become entirely useless, either for manufactur- 
ing or agricultural purposes. The just and equitable principle as given 
in the Homan law ^ Sic mim debere quern meliorem agrum mam facere^ 
ne vicim deteriorem faciatJ ” 

§ 26. It has been thought that mere occupancy is sufficient 
to entitle a man to this Easement. Thus, if a river flowed 
through the adjoining lands of three riparian proprietors, it was. 
thought that he who first turned the water to a beneficial 
purpose would have a right, by virtue of his priority of ap- 
propriation, to continue his diversion, no matter how injurious to 
those below or aboye him ; notwithstanding their occupation of 
the lands adjacent to the river was simultaneous^ or if not simul- 
taneous, at least prior to such divemion : so that those below had 
acquired a right to have the water flow on in its accustomed 
channel. If the appropriation of water had taken place before the 
Ibwer lands yrere occupied, as m waste jungle lauds, in India, no 
questuon could arise ; for then those coming to the stream must 
it as they found it, ,But the case arises where adjacent 
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riparian proprietors along the conrse of the stream have ac- 
quired each a right to have the water flow in its ordinary 
channel, and then one oi them by appropriation interferes with 
such right. 

« Tke material question, therefore/* writes Oalei^) ‘‘ is, what is 
such a beneficial enjoyment as to vest this right; whether the simple 
fact of the water running in an ancient channel to and through land 
is sufficient to confer upon the owner of it this right to prevent his 
neighbour’s interference ; or whether there must be some more direct 
nnd tangible perception of the benefit of the water; and if so whether 
a single act of such perception is sufiicient ;, or whether such percep- 
tion of benefit must be continued and repeated during such a period of 
time as would be requisite in general to confer on easement. Upon this 
latter branch of the question another point arises, — ^whether the act, or 
acts, of perception give a right to claim the benefit of the entire stream, 
or to such an extent only as may be sufficient to continue the enjoy- 
ment akeady had. Thus, for instance, if a stream runs through the 
lands of two neighbouring proprietors, does that, per se, give the right 
to the owner of the lower land to have the stream flow on without in- 
terruption, and, consequently, to maintain an action against the proprie- 
tor above for any diversioxx of the water by him ; or is it necessary 
that' he must previously have used the water, as by means of a miU, 
or in some similar ixiauner ; and if so, must such usage have subsisted 
for tbe time required to give an easement : and further, if such mill 
requires only one half the usual supply of water of the stream, can he 
maintain an action for any diversion of the stream so long as sufficient 
water is left to turn his mill. 

“ The authorities seem now clearly to have settled, that, if tlie stream 
be of sufficient antiquity, a single act of perception of the benefit of it 
is enough to give a right to the owner of the land to insist upon the 
stream running on in its accustomed course; at all events, to such an 
extent as may be necessary for the continuance of such enjoyment. 

As it cannot be denied that the right to have water run on in its 
accustomed course depends,' in the absence of any express stipulation, 
upon antiquity of enjoyment, it follows, that, a recent act of perception 
of the benefit of the stream cannot in itself be sufficient to confer the 
Sasement; nor is it easy to see how the single act of perception can 
give such additional force to the evidence of the antiquity of . the stream. 
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as to make it afford a presumption of an Easement, supposing tke mere 
antiquity of the stream, unaccompanied by proof of user, could not give 
rise to such a presumption. 

“ This would seem to show that the right to the flow of water is 
quite independent of any such act of perception; but applying the well- 
known rule of law, that an action on the case cannot be maintained 
for a tortious act, unless the plaintiff shows some actual damage result- 
ing from such act to himself, there is authority to the effect, that it 
is incumbent on the party complaining of the diversion of a stream, to 
show that he has sustained some damage thereby; he must show that 
he has already applied the stream to some useful purpose, with which 
the diversion interferes. 

** Eyen supposing, however, this to be law, it is clear that every pro- 
prietor of land along the stream has, as soon as he has applied the 
water to a beneficial purpose, a right to maintain an action against any 
person who diverts it, unless the person so diverting it has acquired a 
legal title to do so ; and that such action may be maintained for con- 
tinuing the diversion, although it originally took place before any such 
beneficial application was made ; as, for instance, if a party erects a 
mill, and thereby interferes with the course of a stream, he is liable 
to an action for such diversion at the suit of any proprietor of land 
lying lower down the stream, although the latter has applied the water 
to a beneficial purpose only one day before the time requisite to give 
tbe owner of the mill a prescriptive right to the water.** 

§ 27. The right to the use of water,*’ said Sir John Leach, 
in WTight v. SowardM rests upon clear and settled principles ; 
jprim& facie, the proprietor of each bank of a stream is the proprietor of 
half the land covered by the stream, but there is no property in the 
water. Every proprietor has an equal right to use the water which flows 
in the stream, and consequently no proprietor can have the right to use 
the water to^ the prejudice of any other proprietor. Without the consent 
of the other proprietors who may be affected by his operations, no pro- 
prietor can either diminish the quantity of water, which would otherwise 
descend to the proprietors below, or throw the water back upon the 
proprietors above. Every proprietor wbo claims a right either to throw 
the water back above, or to diminish the quantity of water which is to 
descend below, must, in order to maintain his claim, either prove an 
aothd grant or license from the proprietors effected by his operations, or 
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must prove flu uninterrupted enjoyment of twenty years.” The learned 
judge then added ‘‘that an action will lie at any time within twenty 
years where injury happens to arise in consequence of the new purpose 
of the party to avail himself of his common right.” 

§ 28, The case of Mason v. HiWfi) is however now the 
leading authority upon this question. That case came twice 
before the Court of King’s Bench, and on both occasions 
elaborate judgments were pronounced, both fully sanctioning 
the principle, that if the owner of land adjoining a stream 
has once appropriated the water to a beneficial purpose, he 
may maintain an action against any pei'son diverting it jGrom 
its usual course, though such diversion be the continuation of 
an act done previous to that beneficial appropriation on his 
part, provided such diversion has not continued for a sufficient 
length of time to confer an Easenrent. 

Mr. Qah gives the following abstract of the case. 

“ The declaration stated, ‘ that the plaintiff was lawfully possessed of a 
small manufactory and premises, and by reason thereof ought to have had and 
enjoyed the benefit and advantage of the water of a certain stream, which had 
been used to run and flow, and of right ought still to run and flow, 
to his mill, &c. in great purity and plenty, to supply the same with 
water for working, using and enjoying the same, and for other necessary 
purposes ; that the defendants, by a certain dam and obstructions across 
the stream above the plaintiff’s premises, impounded, penned back, and 
stopped the water, and by pipes, stiles, &c,, diverted it from the plain- 
tiff’s premises, and prevented it from flowing along the usual and pro- 
per com’se ; and further, that the defendants injuriously heated, corrupt- 
ed, and spoiled the water, so that it became of no use to the plain- 
tiff, whereby he was prevented from using his mill and premises in so 
extensive and beneficial a manner as he otherwise would have done/ : At the 
trial before £o9anquetf J., the following appeared to be the facts of the case* 
‘The plaintiff and the defendants had laud contiguous to the stream ; the 
land of the defendants being situate on a part of the stream above the 
land of the plaintiff. The stream acted as a sewer to part of the town 
of Newcastle-under-Lyne, and the water was consequently foul and 
muddy ,* it had been unprofitable to both parties until it w^ diverted 
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by the defendants : this diversion took place in 1818 , by the defendants 
erecting a weir or dam across tbe stream at the part contiguous to their 
own land. By means of this weir, and of channels and reservoirs made in 
their land, great part of the water was conveyed to certain buildings 
belonging to them at some distance from the weir, and there used as 
part of the supply of water necessary for a steam engine. About ten 
years after this diversion, the plaintiff made a channel in his land con- 
tiguous to the stream, for conveying the water to some buildings belong- 
ing to him at a little distance from the stream, for the purpose of some 
process of manufacture not previously carried on there. Some attempts 
at accommodation between the parties took place, but were ineffectual or 
imsatisfactory, and therefore the action was brought : the plaintiff’s works 
were occasionally suspended for want of the water diverted by the de- 
fendants, and which, after it had been used by them, was suffered to pass 
away into a level below -the plaintiff’s works. 

It was contended on the part of the defendants, that as they had 
first appropriated the use of the water in the sewer to beneficial pur- 
poses without injuring the plaintiff, they had acquired a right thereto, 
and were . not answerable for the diversion ; and William v. Morland was 
cited. The learned judge aotmg upon that authority directed the jmy to 
find a verdict for the defendants. 

“ In the ensuing terin a rule was obtained for a new trial, on the 
ground that the defendants, who had diverted the water, could acquire 
no right to have it flow in its new channel by mere appropriation with- 
out twenty years’ unmolested enjoyment. Cause having been shown against 
the rule, the Com-t took time to consider their judgment, which was 
afterwards declared by Lord Denman.” 

The judgment may be consulted in page 14 j 5 of this work. 

§ 29. And as the occupant of the water of the stream can- 
not obtain any right to continue his interruption of the natural 
flow under a period of twenty years, the riparian possessor 
below him can bring his action^ it would seem, for the in- 
terruption at any time within the twenty years, even though 
he himself have done no act to appropriate the water. On the 
one hand, it may . be argued, that unless he wanted the water 
Inmself for some beneficial purpose, the interruption would be 
, daimiiijm .s'im in^wria ; but it appears to be considered an in- 
jury to tie right ; and the American Courts have expressly ruled, 
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that no such act of appropriation is necessary. In Blcmchao^d 
V. Baker, [v) the Court said, 

“ A mill privilege, not yet occupied, is valuable for the purpose to 
which it may be applied. It is a property which no one can have a 
legal right to impair or destroy, by diverting from it the natural flow 
of the stream upon which its value depends ; although it naay be im- 
paired by the exercise of certain lawful rights originating in prior oc- 
cupancy, If an unlawful diversion is suffered for twenty years, it ripens 
into a right, which cannot be controverted. If the party injured cannot 
be allowed in the meantime to vindicate his right by action it would 
depend upon the will of others, whether should be permitted or not to 
enjoy that species of property.’’ 

§ SO. Having considered the rmtural Easement, the negst- 
tive right to have water flow in its - ordinary channel, we 
come next to the artificial Easement ; . Easements of an afldr- 
mative character, such as the right to throw back the water 
upon the land above, or to prevent or diminish its flow to 
the land below; or to pass it on altered in quality, as for 
instance heated from being applied to steam mills, or noxious 
from the precipitation of mineral, or the admixture of chemi- 
cal substances. 

So in Beetson v. WeaUM) where an artificial cut from a 
brook began at point Ain defendant's close, and passed through 
another close of defendant to point 0, and thence back into 
the brook. Defendant and the previous occupiers of his farm 
had been in the habit of turning the water of the brook down 
the artificial cut at A for the purpose of irrigating the latter 
close. Plaintiff occupied a close, called '"The Cow Pasture,” 
near this latter close, and as far back as living memory went 
he and the previous occupiers of the Cow Pasture had habi- 
tually, when their cattle were depasturing tliere, goni^pon 
defendant’s land and diverted the water from the brook by 
putting a dam at A, which caused it to flow down the arti- 
ficial cut, and by putting another obstruction at 0, turned it 
so m to flow into a watering-place for cattle in the Cow Pas- 
ture. In an action by plaintiff, alleging a right to the use of 
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part of the water of the brook flowing along the artificial cut 
— Held, that there was evidence to support the right ; that the 
use of the water by defendant on the servient tenement did 
not take away from the effect of the use of it by plaintiff for 
the dominant tenement ; and that the purpose of irrigation, for 
which the cut was made, was not a mere temporary purpose. 

Lord OaTn/pbell, C. J. in delivering judgment said, 

“The defendant’s counsel, in arguing that the plaintiff ought to have 
been nonsuited, relied mainly on Arkright v. Qellyif} Wood v, Waud,is) 
and Oreatrex v. KaywardSS) We entirely concur in these decisions, 
thinking that the plaintiff did not in any of them support his allega- 
tion as to the easement claimed. In none of them was there any rea- 
sonable ground for inferring that the easement had been acquired by 
prescription or grant. But we do not consider that these eases lay down 
any such rule as that enjoyment and acts, which without the existence 
of the easement would be tortious and actionable, may not be evidence 
of the right to the use of water, although it flows in an artificial cut. 
This doctrine -would destroy the right to the great majority of mill- 
leads all over the kingdom, for the water invariably runs through them 
in an artificial cut, from the weir across the natural current of the river, 

• where they begin, till the water is restored to the natural current of 
the river j and it very frequently happens that in parts the soil be- 
longs not to the owner of the mill, but to a stranger. Nevertheless, 
if the water has flowed iiumemorially, or for a considerable period of 
time, from the river, through the lead, to turn the null, and the owner 
of the mill has been in the habit of going on the soil of another to 
clean out the lead and to repair its banks, we conceive that the right 
to do so might be established, and that an obstruction to the flow of 
water through the mill-lead would be actionable. 

“In the cases referred to regard was had to the water being obtain- 
ed artificially by the owner of the servient tenements, rather than to 
the water running through au artificial cut. Here the water in ques- 
tion is part of the water of a stream which has flowed on the sur- 
face of the country from the time that our globe took its present con- 
formation. But the strength of the plaintiff’s case (distinguishing it from 
the cases relied upon by the defendant) is, that here the occupier of the 
dominant tenement, for the purpose of letting in the water from the 
: current of the river mto the artificial cut, and from the artifi 
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cial cut into Ms pond in the Cow Pasture, was constantly going 
the servient tenement, with notice to the occupier of the servient tene- 
ment, and doing acts which, mthout the easement, would be trespasses. 
Such has been the practice as far back as living memory goes, and may 
have been the practice from time immernorial. Yet for these acts no ac- 
tion has been brought, nor has any complaint been made. If you are to 
presume that they took place by the license of the occupier of the ser- 
vient tenement, then by constant user acquiesced in no easement can be 
acquired. But if it were not that the occupier of the servient tenement 
has himself used the water flowing through the artificial cut for irri- 
gation, no plausible objection could be made to the easement which the 
plaintiff claims ; and we do not see that the use of the water on the ser- 
vient tenement takes away from the effect of the use of it for the do- 

minant tenement, regard being had to the positive acts done by the occu- 
pier of the dominant tenement upon the servient tenement for the purpose 
of enjoying the easement. 

Great stress was laid by the defendant’s counsel on the often-repeated 
assertion, that the artificial cut was made for a temporary purpose. The 
water flowing through the cut has, as far back as living memory goes, 
and probably much longer, been constantly applied to two purposes — the 
irrigation of the meadow on one side of the cut, and the watering of 

the cattle pasturing on the meadow on the other side of the cut. These 

purposes cannot be considered temporary in their nature, although there is 
no certainty that the meadows may not at some remote time become the 
sites of streets or squares in ^ town.” 

§ 31. The long continued permission of the owner of the 
servient tenement to the owner of the dominant tenement, to 
discharge water through an artificial channel, or to receive a 
supply through the servient owner’s land, lias been decided 
in the c^e of Major v. GhadwiohM There the plaintiff’s 
complained of the pollution of a stream i-unning to their 
brewery. The defendants traversed the plaintiff’s right to the 
stream. It appeared that the stream or water course claimed 
by the plaintiffs flowed from the mouth of an adit, or under- 
ground passage, in adjoining lands not belonging to the plain- 
tiffs, and which had been otiginally made, upwards . of fifty 
years ago, for the purpose of clearing the water from a certain 
mine, by the owner of the mine, but that the mine had not 
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been worked for more than thirty years past ; that, after the 
working was discontinued, the plaintiffs availed themselves of 
the water coming along this channel to brew beer, and, after 
clearing the adit themselves, had for more than twenty years 
obtained from it pure water for that pxirpose, and had erected 
a brewery there at a great expense. It was admitted, that, 
at the time when the adit was originally made and the mine 
worked, the water must have been unfit for the uses to which 
the plaintife now applied it. The defendants were ownem of 
other mines (copper mines) and had lately used the old adit 
for the purpose of draining them, by which the water had 
again been made foul and unfit for brewing. It was not shown 
that they were connected with, or claimed under, the owners 
of the adit or mine, or of the lands through . which it fiowed. 
The Judge told the Jury that, in the absence of custom, 
artificial water-courses are not distinguished in law from such 
as are. natural; that the same rules apply to them; and 
that twenty years enjoyment might therefore warrant the Jury 
in finding in favour of the right. The Jury found a verdict 
for the plaintiffs. A rule nisi for a new trial was granted. 
Lord Denman said, 

“ On the argument for a new- trial, the defendants took other ground. 
They said that the artificial nature of the adit, and the known practice 
of all the mineral districts, were strong evidence even in the absence 
of a custom, to show that the plaintiff’s enjoyment was not of right ; 
because they must have known that the owner of the mine had made 
the water- course for his own convenience, and had ceased to work it 
with the intention of resuming that work whenever it suited his interest, 
and with all the rights of throwing in dirt and rubbish which: usually 
attend these operations. Aud great stress was laid on the recent deci- 
sion in the Exchequer of ArkwrigM v. Gell^ where the Court, placed by 
consent in the situation of a Jury, declined to draw the inference of an 
exercise by right, because, they thought the circumstances would not have 
warranted the presumption of a grant. So, it was said, the universal 
mode of proceeding in the mining district would have been material to 
show, that the plaintiff’s used the water with no idea of having a r%ht 
to it, but were merely taking advantage of the accidental non-user of the 
adit for such time as it happened to be useful to them. We are by no means 
prepared to say that the circumstances under which a water-course has been 
enjoyed may not prove it to have been without right ; or that a universal 
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practice in the neighbourhood might not lead to fix the party with know- 
ledge that those who cleared a mine by an adit notoriously reserved to 
themselves the right of working the mine at any time. But this view 
was never pressed on the learned Judge on the trial, the defendants re- 
lying on proof of their custom, and electing to stand or fall by the 
opinion which the jury might form upon* it. The point was properly 
raised ; and the complaint is not even that the verdict was ' wrong on 
the evidence put forward, but merely that the defendants themselves did 
not rest their case on such strong facts as they might. The imputed 
misdii-ection is, that the law of water-courses is the same whether natu- 
ral or artificial. We think this was no misdirection, but clearly right. 
The contrary proposition that a water-course, of whatever antiquity, and 
in whatever degree enjoyed by numerous persons, cannot be so enjoyed 
as to confer a right to the use of the water, if proved to have 
been originally artificial, seems to us quite indispensable. And the late 
case in the Exchequer leads to no such conclusion.’’ 

§ 32. But put tlie case of the servient owner attempting 
to compel the dominant owner to continue his discharge, and 
thus seek to invei’t their positions. It would seem that the 
right could not be sustained. In the case of Arkwright v. OelU^) 
the Ooui;t decided that the parties receiving water drained 
from a mine, could not compel the owners of the mine to 
continue the discharge. There Lord Abmg&r said, 

The Plaintiffs in this case, are the occupiers of certain cotton miUs, 
at Gromford, in the county of Derby, and complain of an illegal diver- 
sion, by the defendants of the water to which they were of right entitled 
for the supply of their mills. The defendents by their pleas deny that 

right, and also insist that they have not been guilty of any illegal diver- 

sion. A special case was reserved on the tria^ for the opinion of the 
Court, stating a great number of documents and facts, upon which the 

Court are not merely to give their judgment on matters of law, but to 

take the office of the jury, by detennining whether any and what in- 
ferences of fact* ought to be drawn from the facts stated. This course 
leads to one great inconvenience, as it tends to confound the rule of law 
with an inference of fact only, which inference might have been varied by 
a very slight circumstance. 


(r) $ M. and W*. m 
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“From the facts aiid doucuments, however, the case appears to be 
this : — In the beginning of the last century, certain adventurers had in 
part constructed, and were proceeding to continue a sough, now called 
the Cromford sough, for the purpose of draining a portion of the mineral 
field in the wapentake of 'V\^irksworth. How they acquired the right to 
make that sough is not stated ; it was, however, without doubt, either 
by virtue of the custom of mining there prevalent, or by the express 
license of the owner of the soil through which it was made. The ad- 
venturers received their remuneration in the shape of a certain portion of 
the oi-e raised from the mines within the level lying near and benefited 
by the sough (technically called, within the title of the sough,) in conse- 
quence of an agreement with the proprietors of the mines. The right to 
this Easement, with its accompanying advantages, appears to have 1 been the 
subject of sale and conveyance in that district; for in 1738 the proprie- 
tors leased it for 999 years for a pecuniary consideration, with a reser- 
vation by way of rent of a part of the profits. Mr. ArhiorigU under 
whom the plaintiff’s claim, and* all whose rights they may be assumed 
to have had, by demise from him, when the cause of action accrued, 
became, in 1836, the purchaser of the reversion expectant on the determi- 
nation of that lease, and he also acquired a portion of the interest of the 
lessees by a conveyance from some of them. It does not appear to us 
that this circumstance affects the question between the parties to this 
suit, 

“After the sough had been constructed, and a constant flow of water 
thereby conducted from the mines, the late Sir Richard ArhiorigU, the 
father of Mr. Arhwight, obtained, in the year 1771, a lease for eighty- 
four years, from the lord of the manor of Cromford, (who, upon the 
special case, is alleged to have been the owner of the land through which 
the Cromford Sough Was made, and also the owner of a piece of land 
between the mouth of the sough and the brook into which the water 
was conveyed,) of that piece of land, the brook and the * stream of 
water issuing and coming from Cromford Sough,’ with the light, of 
erecting mills on the piece of land. In 1772, Sir Richard ArhwrigU 
erected extensive cotton mills thereon, and in April, 1789, he purchased 
that land and the fee-simple in the mills and the manor of Cromford, in- 
cluding the lands through which the Cromford Sough was made. 

: “ In the meMihie, another company of adventurers had begun to con- 
struct, another mining sough, called the Meerbrook Sough, oh a much 
lowhr level iu the adjoining township of '\’^Trksworth. ^ The defendants xe- 
prei^t ahd have all the rights of that company of adventurers, and nihs^, 
like the pi^rietors of the Cromford Sough, be assumed to have acted; 
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either by vhtue of a mining custom or by express license of the owmer 
of the son, confirmed by the Oromford inclosure Act in 1802, and also 
to have had the authority, prior or subsequent, of the owners of 
the mines drained by that sough, and contributing a certain pox-tion 
of the ore by way of recompense. These facts are not distinctly found, 
but we think we must infer that such was the case, and consequently 
that the defendants stand in the same relation to the plaintifis as if the 
owners of those mines had themselves with the consent of the owner 
of the soil, constructed the sough for the purpose of freeing their mines 
from water ; for whether they make the sough themselves, or through 
the Agency of the adventurers, is immaterial. In 1813 the defendants, 
being themselves proprietors of mines drained by it, extended the Meer- 
brook Sough, having made an agreement with the then proprietors of the 
Oromford Sough, and of other mines unwatei'ed by it, and which ap** 
peared to have been then worked down to -the level of that sough, 
for the pmpose of regulating their respective rights, and the recompense 
to be paid by the latter to the former set of adventurers for the be- 
nefit to be derived by them by the extension of this sough, and the 
unwatering by means of it of a further poirion of their mineral field 
below the level of the former sough. 

“ The new sough was, therefore, constructed by the consent of some, if 
not all of those mine owners who had formerly used the Cromfoi’d Sough, and in 
part for their benefit 5 and this circumstance places the defendants in 
the stoe position in respect to the diversion of the surplus water, as 
if they themselves had been owners of part of the mineral field formerly 
drained by the Oromford Sough, and were now proceeding to unwater 
a further portion of the same field by means of the new sough. When 
the Meerbrook Sough was thus extended, the water was found to fiow 
into it, and flood-gates wei’e constructed at the end, the closing of which 
prevented the water from finding its way in that direction, but which, 
when opeued let ofif the water which would otherwise have been discharg- 
ed by the Oromford Sough, and thereby prevented it from flowing to 
the plaintiff’s mill. 

III 1825 an arrangement was made for the mutual accommodation of 
Mr. ArhvmgU and the Meerbrook Sough proprietors, which was not to af- 
fect their rights, and which, having been determined in 1836, left them 
in the same situation as if it had never been made; and the gates be- 
ing removed, in br^r to carry the sough further in that direction, and 
the water thereby diverted from the |)laihtiff*s^ mills, the defendants are 
in the i^same situation as if no flood-gates had been, made, and as if in 
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the construction of their sough for the purpose of draining another por- 
tion of the mineral field, they had broken the natural barrier which pent 
the water up and made it flow through the Cromford Sough, and so 
caused the water to pass out at a lower level through the Meerbrook 
Sough, and the question is — whether the defendants by so doing are 
rendered liable to an action at the suit of the plaintiffs. This question, 
which was most elaborately and ably argued during- the last term, ap- 
pears to us, strictly speaking, to be one as much of fact as of law ; and 
when the situation of both parties is fully understood, does not appear to 
us to be one of much doubt or difficulty. 

“ The stream upon which the mills were constructed was not a natural 
water-course, to the advantage of which flowing in its natural course 
the possessor of the land adjoining would be entitled, according to the 
doctrine laid down in M^on v. Hill and in other cases ; this was an 
artificial water-course, and the sole object for which it was made was 
to get rid of a nuisance to the* mines, and to enable their proprietors to 
get the ores which lay within the mineral field drained by it ; and the 
flow of water through that channel was, from the very nature of the 
case, of a temporary character, having its continuance only whilst the 
convenience of the mine-owners required it, and in the ordinary course 
it would most probably cease when the mineral ore above its level should 
have been exhausted. 

“ That Sir IticJiard Arkwright contemplated the discontinuance of this 
water-course, (if the question of his knowledge in this state of things 
can be material,) there is evidence in the Case made in 1771, which 
contains a provision for a supply from the river, in the event of the 
stream being lessened or taken away the construction of another 
sough: and also, that such an event was not improbable, appears from 
the clause in the 2iid Cromford Canal Act, 80 G-eo. 3, c. 56, s. 4, 
What, then, is the species of right or interest which the proprietor of 
the surface where the stream issued forth, or his grantees, would -have 
in such a water-course at common law, and independently of the effect 
of user, under the recent statute 2 & 3 Will. 4. c. 71? He would 

only have a right to usS it for any purpose to which it was applica- 
ble so long as it continued there. Au user for twenty years, dr a longer 
time, would afford no presumption of a grant of fhe right to the water 
in perpetuity, for such a grant would, in truth, be neither more or less 
tton an obligation on the mine-owner not to mines, by 

or^iy mode of getting minerals, below the level drained by 
^d : k^eep^; the flooded up to that' level, in order to the 
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flow of water constant, for the benefit of those who had used it for 
some profitable purpose. How can it be supposed that the mine-owners 
could have meant to burthen themselves with such a servitude, so de- 
structive to their interests ; and what is there to raise an inference of 
such an intention? The mine-owner could not bring any action against 
the person using the stream of water, so that the omission to bring an 
action could afford no argument in favour of the presumption of a grant ; 
nor cotald he prevent the enjoyment of that stream of water by any act. 
of his, except by at once making a sough at a lower level, and thus taking 
away the water entirely — a course ,so expensive and inconvenient, that it 
would be very unreasonable, and a very improper extension of the prin- 
ciple applied to the case of lights — to infer from the abstinence from such 
an act an intention to grant the use of the water in perpetuity, as a 
matter of right. 

** Several instances were put in the course 6f the argument of cases 
analogous to the present, in which it could not be contended, for a mo- 
ment, that any right was acquired. A steam-engine is used by the 
owner of a mine to drain it, and the water pumped up flows in a 
channel to the estate of the adjoining land-owner, and is there used for 
agricultural purposes for twenty years. Is it possible from the fact of 
such a user to presume a grant by the owner of the steam-engine of 
the right to the water in perpetuity, so as to burthen himself and the 
assigns of his mine with the obligation to keep a steam-engine for ever, 
for the benefit of the land-owner? Or if the water from the spout of 
the eaves of a row, of houses was to flow into an adjoining yard, and 
be there used for twenty years by its occupiers for domestic purposes, 
could it be successfully contended, that the owners of the i houses had 
contracted an obligation not to%lter their construction so as to impair 
the flow of water? Clearly not: in all, the nature of the case distinctly 

shows that no right is acquired as against the owner of the property 

from which the course of water take its origin ; though, as between the 
first^ and any subsequent appropriator of the water-course itself, such a 
right may be acquired. And so, in the present case, Sir RicJmd ArJcwrigUy 
by the grant from the owner of the surface for eighty-four years, ac^ 
quired a right to use the stream as against hiiiJ^ and if there had been 

no grant he would, by twenty years" user, have acquired the like right 

as against such owner; but the user even for, a much longer period, 
whilst the flow of water was going on for the convenience of the mines, 
would afford no presumption of a grant at common law as against the 
owners of the mines* 

It remains to be considered whether the statute 2 & 3 Will, 4 
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C. 71, gives to Mr.’ ArhwrigJd^ and those who claini iinder him, any 
*such right, and we are clearly of opinion that it does not. The whole 
purview of the act shows that it applies only to such rights as would 
before the act have been acquired by the presumption of a grant from 
long user. The act expressly requires enjoyment for different periods 
without interruption, and therefore necessarily imports such an user as 
could be interrupted by some one capable of resisting the claim ; and 
it also requires it to be of right. But the use of the water in this 
case could not be the subject of an action at the suit of the pro- 
prietors of the mineral field lying below the level of the Cromford Sough, 
and was incapable of intemiption by them at any time during the whole 
peiiod by any reasonable mode ; and as against them it was not of 
right ; they had no interest to prevent it ; and until it became neces- 
sary to drain the lower part of the field, indeed at all times, it was 
wholly immaterial to them what became of the water, so long as their 
mines were freed from it. 

« We tlierefore tHak that the plaintiffs never acquired any right to 
have the stream of water continued in its former channel either by the 
presumption of a graut, or by the recent statute, as against the owners 
of the lower level of the mineral field, or the defendants acting by 
their authority, and therefore our judgment must be for the defendants,” 

§ 33. On tlie subject of rights to subterranean -water the case 
of Actoiv V. BlunddW) is the leadiug case. There it was de- 
cided that the owner of land through which water flows in 
a suhterraneons course has no right or interest in it which 
win enable him to maintain an action against a land-owner who, 
in carrying on mimug operations in his own land in the 
usual manner, drains away the water from the land of the 
first-mentioned owner, and lays his well dry, Tindcd, 0. J- 
said as follows : — 

“ The plaintiff below, who is also the plaintiff in error, in his action 
on the case, declared in the first count for the disturbance of his right 
to the water of certain underground springs, streams and watercourses, 
which, as he alleged, ought of right to run, flow and percolate into the 
doses of the plaintiff, for supplying certain mills with water; and in 
the second count for the draining off the water of a certain spring or 
wdl of water in a certain dose of the plaintiff, by reason of the qms- 
' se^on of which , dose, as he alleged, he ought H right to have the 

(!C) 12, M. and 'W. 324. ■ 
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use, benefit and enjoyment of tlie water of tbe said spring or well for 
the convenient use of his close. The defendants by their pleas tra-* 
versed the rights in the manner alleged in those counts respective- 
ly. At the trial the plaintiff proved, that, within twenty years be- 
fore the commencement of the suit, viz. in the latter end of 1821 a 
former and owner and occupier of certain land and a cotton-mill, now 
belonging to the plaintiff, had sunk and made in such land a well 
for raising water for the working of the mill ; and that the defevidants, 
in the year 1837, had sunk a coal-pit in the land of one of the de- 
fendants at about three-quarters of a mile from the plaintiff’s well, and 

about three years after sunk a second at a somewhat less distance ; the 

consequence of which sinkings was, that, by the first, the supply of 

water was considerably diminished, and by the second was rendered altoge- 
ther insufficient for the purposes of the mill. The learned judge before 
whom the cause was tried directed the jury, that, if the defendants had 
proceeded and acted in the usual and proper manner on the land, for 
the purpose of working and winning a coal-mine therein, they might law- 
fully do so, and that the plaintiff’s evidence was not sufficient to sup- 
port the allegations ^n his declaration as traversed by the second and third 
pleas. Against this direction of the judge the counsel for the plaintiff 
tendered the bill of exceptions which has been argued before us. And 
after hearing such argument, and consideration of the case, we are of 
opinion tliat the direction of the learned judge was correct in point of law. 

“ The question argued before us has been in substance this : whether 
the right to the enjoyment of an underground spring, or of a well sup- 
plied by such underground spring, is governed by the same rule of law 
as that which applies to, and regulates, a water-course flowing on the 
surface. 

“The rule of law which governs the enjoyment of a stream flowing in its 
natural course over the surface of land belonging to different proprietors 
is well established ; each proprietor of the land has a right to the advan- 
tage of the stream flowing in its naturd course over his land to use the same 
as he pleases, for auy purposes of his own, not inconsistent with a similar 
right in the proprietors of the land above or belpw ; so that, neither can 
any propiietor above diminish the quantity or injure the quality of the water 
which would otherwise naturally descend, nor can any proprietor below throw 
back the water without the liceuse or the. grant of the proprietor above^ 
The law is laid down in those precise terms by the Court pf King’s 
Bench in the case Of Mam)i v. Hill^ and substantially is declared by 
the Yice-Chancellor in the case of fFright v, Howardi and such we con- 
sider a correct exposition of the law. And if the right to the enjoy- 
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ment of underground springs, or to a well supplied thereby, is to be 
governed by the same law, then undoubtedly the defendants could not 
justify the sinking of the coal-pits, and the direction given by the learned 
judge would be wrong. 

“ But we think, on considering the grounds and origin of the law 
which is held to govern running streams, the consequences which would 
result if the same law is made applicable to springs beneath the surface, 
and, lastly, the authorities to be found in the books, so far as any in- 
ference can be drawn from them bearing on the point now under dis- 
cussion, that there is a marked and substantial difference between the 
two cases, and that they are not to be governed by the same rule of 
law. 

The ground and origin of the law which governs streams running in 
their natural course would seem to be this, that the right enjoyed by 
the several proprietors of the lands over which they flow is, and always 
has been, public and notorious that the enjoyment has been long contin- 
ued— in ordinaiy cases, indeed, time out of mind — and uninterrupted ; 
each man knowing what he receives and what has always been received 
from the higher lands, and what he* transmits and what has always been 
transmitted to the lower. The rule, therefore, either assumes for its 
foundation the implied assent and agreement of the proprietors of the 
different lands from all ages, or perhaps it may be considered as a 
rule of positive law, (which could seem to be the opinion of Tleta and 
of Blackstone, the origin of which is lost by the progress of time ; 
or it may not he unfitly treated as laid down by Mr. Justice Sioty, 
in his judgment in the case of Tyler v, TTilMMon^ in the Courts of the 
United States, as " an incident to the land ; and that whoever seeks to 
found an exclusive use must establish a rightful appropriation in some 
manner known and admitted by the law.’ But in the case of a well 
sunk by a proprietor in his own land, the water which feeds it from 
a neighbouring soil does not flow openly in the sight of the neighbour- 
ing proprietor, hut through the hidden veins of the earth beneath its 
sui’face ; no man can tell what changes these underground sources have 
undergone in the progress of time ; it may well be, that it is only 
yesterday’s date, that they first took the course and direction which 
enabled them to supply the well : again, no proprietor knows 
what portion of water is taken from beneath his own soil; how much 
he gives originally, or how much he transmits only, or how much he 
receive : oh the contrary, until the well is sunk, and the water collected 
by draining into it, there , cannot properly be said, with reference 
t-q the well j : to be any flow of water at . all. In the case, therefore, of 
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the well, there cah be ground for implying any mutual consent or agree- , 
ment, for ages past,, between the owners of the several lands beneath 
which the ' underground springs may exist, which is one of the founda^ 
tions on which the law as to running streams is supposed to be built; 
nor, for the same reason, can any trace of a positive law be inferred 
from long-continued acquiescence and submission, whilst the very existence 
of the underground springs or of the well may be unknown to the prO’* 
prietors of the soil. 

“ But the difference between the two cases with respect to the conse* 
quences, if the same law is to be applied to both, is still more ap- 
parent. In the case of the running stream, the o^vner of the soil merely 
transmits the water over its surface: he receives as much from his higher 
neighbour as he sends down to his neighbour below: he is neither better 
nor worse: the level of the water remains the same. But if the man 
who sinks the well in his own land can acquire by that act an abso* 
lute and indefeasible right to the water that collects in it, he has the 
power of preventing his neighbour from making any use of the spring 
in his own soil which shall interfere with the enjoyment of the well". 
He has the power, still further, of debarring the owner of the land 

in which the spring is first found, or through which it is transmitted! 
from draining his land for the proper cultivation of the soil; and thus^ 
by an act which is voluntary on his part, and which may be en- 

tirely unsuspected by his neighbour, he may impose on such neighbour 
the necessity of bearing a heavy expense, if the latter has erected machi* 

nery for the purpose of raining, and discovers, when too late, that the 

appropriation of the water has already been made. Purther, the advan- 
tage on one side, and the detriment to the other, may bear no propor- 
tion. The well may be sunk to supply a cottage, or a drinking place 
for cattle ; whilst the owner of the adjoining land may be prevented 
from winning metals and minerals of inestimable value. And, lastly, there 
is no limit of space within which the claim of right to an undergi-ound 
spring can be confined; in the present case,, the nearest coal-pit is at 
the distance of half a mile from the well, it is obvious the law must 
equally apply if there is an interval of many miles. 

Considering, thereof, the state of circumstances upon which the , law 
is grounded in the one case to be entirely dissimilar from those which 
exist in the other ; and that the application of the same rule to both 
would lead,, in many cases,, to consequences at once unreasonable and 
unjust ; we feel ourselves warranted in holding, upon principle, that the 
case now under discussion does not fall within the rule which obtains as to. 
surface streams, nor is it to be governed by. analogy therewith. 
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Ko case has been cited on either side bearing directly on the sub- 
ject in dispute. The case of Qoopr v. Barber^ which approaches the 
nearest to it, seems to make against the proposition contended for by 
the plaintiff. In that case the defendant had for many years penned 
back a stream for the purpose of irrigation, in consequence of wliich 
the water had percolated through a porous and gravely soil into the 
plaintiff’s land; but as this percolation had been insensible, and un*- 
known by the plaintiff until the land was applied for building purposes, 
the Court held, that the defendant had gained no right thereby, so as 
to justify its continuance. The case of Bartrid^e v. BcoU is an autho- 
rity to show, that a man, by building a house on .. the extremity of his 
own land, does not thereby acquhe any right of Easement, for support 
or otherwise, over the adjoining land of his neighbour. It is said in 
that case, ‘he has no right to load his own sod, so as to make it re- 
quire the support of that of his neighbour, unless he has some grant to 
that effect.* It must follow, by parity of reason that, if he digs a well 
in his own land so close to the 'soil of his neighbour, as to rsquire the 
support of a rib of clay or of stone in his neighbour’s land to retain the 
water in the well, no action would lie against the owner of the adjacent 
land for digging away such clay or stone, which is his own property,* 
and thereby letting out the water ; and it would seem to make no dif- 
ference as to the legal rights of the parties, if the well stands some distance 
within the plaintiff’s boundary, and the digging by the defendant, which 
occasions the water to flow from the well, is some distance within the 
defendant’s boundary; which is, in substance, the very case before us. 

“ The Eoman law forms no rule, binding in itself, upon the subjects 
of these realms; but, in deciding a case upon principle, where no direct 
authority can be cited from our books, it affords no small evidence of 
the soundness of the conclusion at which we have arrived, if it proves 
to be supported by that law, the fruit of the researches of the most 
learned men, the collective wisdom of ages and the ground work of the 
municipal law of most of the countries in Europe. 

“ The authority of one at least of the learned Koman lawyers appears 
decisive upon the point in favour of the defendants; of some others the 
opinion is expressed with more obscurity. In the Digest, lib. 39, tit. S, 

. Be agud et agues pliivim arcandee, s. 12, ^ Deniqne Marcelliie ecribitt cum 
eo, gm m mo fodlens^ vlcini fontem avertUt wiliil posse agi, neo de Solo 
mliitmem: et eane mn dehet habere; si non animo vicini nocendi, sed suum 
agrum mliorem faciendl, id feciL'' 

It is so^edy necessary to say, that we intimate no opinion whatever 
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as to wliat rniglit be tbe rule of law, if tliere had been an uninterrupted 
user of the right for more than the last twenty years ; but, con- 
fining ourselves strictly to the facts stated in the bill of exceptions, we 
think the present case, for the reasons above given, is not to be go- 
verned by the law which applies to rivers and flowing streams, but 
that it rather falls within that principle, wliich gives to the owner of the 
soil all that lies beneath his surface ; that the land immediately below 
is his property, whether it is solid rock, or porous ground, or venous 
earth, or part soil, part water ; that the person who owns the surface 
may dig therein, and apply all that is there found to his own purposes 
at his free will and pleasure ; and that if, in the exercise of such right, 
he intercepts or drains off the water collected from underground springs 
in his neighbour’s well, this inconvenience to his neighbour falls within 
the description of dammm aUque injtmd, which cannot become Aie ground 
of an action. 

We think, therefore, the direction given by the learned judge at the 
trial was correct, and that the judgment already given for the defendants 
in the court below must be affirmed. Judgment affirmed.” 

§ 34. The rights of riparian possessors of lakes or tanks 
have lately been considered. The leading case is that of Menzies 
V. MacdonaklM) 

Where two persons are joint owners of a lake, with a com- 
mon right of sailing, fishing, floating timber, &c., such right 
is held to be not indivisible, and that either of such persons may 
alien the whole or any portion of his right, even where it was 
merely appurtenant to the land, provided that such alienation 
does not deprive the co-ovmer of the full enjoyment of his 
moiety ; and a co-owner may maintain an action for the regu- 
lation of his enjoyment, as he could if there had been no 
alienation. 

§ 35. The right of free acoess of wind to a wind-miU was 
considered in the recent case of Webh v. BirdM There EtU, 
C. J. said, 

“This is a case of novelty so far as the decisions to be found in 
the hooks go; but on the whole, my opmion is, that the defendants 
are entitled to succeed. The claim is made by the plaintiff, to enforce 


(a;) 2b Jur. p. 575/ {n) W. K. p. 899. 
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on the defendants a servitude of allowing wind to pass to Ms ' windmill, 

they having built a school-house twenty yards distant. Now, there are 

three ways by which a servitude can be acquired— that is to say, by 
prescription, by grant, or by statute. Now, in the present case, the 
plaintiff cannot rely on prescription, nor on grant. He must, therefore, 

rely on the statute, if he can succeed. The 2nd section of the Pre- 

scription Act enacts, ‘ That no claim which may be lawfully made at the 
common law, by custom, prescription, or grant, to any way or other 
easement, or to any watercourse, or the use of any water to be enjoyed 
or derived upon, over, or from any land or water of, &c., when such 
way or other matter as herein last before mentioned, shall have been 
actually enjoyed by any person claiming right thereto, without interrup- 
tion for the full period of twenty years, shall be defeated or destroyed 
by showing only that such way or other matter was first enjoyed at 
any time prior to such period of twenty years,’ &c. The question, then 
is whether this claim is within that section. It appears to me that 
that section is not intended to* apply to every sort of enjoyment which 
goes by the name of easement, but to apply only to those easements 
which can be * enjoyed or derived upon, over, or from any land,’ &c. 
Here the claim is for wind to the plaintiff’s millj and it appears to 
me that the Legislature in framing the section never intended to in- 
clude such a right as is here claimed. I am at a loss to say what 
could be an interruption of access of wind to a windmill, which turns 
necessarily to every point of the compass. It is not . like the interrup- 
tion of a way, or that of lights; the former of which may be effected 
by a gate, and the latter by boards. The statute means easements upon 
the surface of land capable of being inteiTupted. I am strengthened in 
this view by the 3rd section of the statute, which says, ‘ that when 
the access and use of light to and for any dwelling-house, &c., shall 
have been actually enjoyed therewith for the full period of twenty years, 
without interruption, the right thereto shall be deemed absolute and inde- 
feasible,’ See. It . is clear that the Legislature thought the passage of 
light different from the other easements, therefore they provided for it, 
by a separate “section. There is a strong analogy between light and air, 
and wind is air. If the Legislature had intended* the statute should 
extend to wind, they would have specially provided for it, as they have 
done in the case of light; and as they have not done so, the right 
here claimed cannot be maintained. There are no cases for centuries 
back in which such a claim has been ^ made, and that alone is a strong 
inference against the ground of this action. It is true that there are 
two old cases mentioned in EoUe’s Abridgment, which might lend some 
countenance^ to such a claims but they are very short ;;and insufficient 
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Hotes. Ko particulars are given by wbicli it can be seen ‘ on what 

ground the decisions were given. It may be that they were claims by 

prescription; or, that the owners of the mills owed suit and service. 
There is no authority for this claim, and analogy is against it. I think 
the establishing of such a right in the owner of a windmill would be 
a most formidable prolubition on the owners of surrounding properties, 
especially so in large towns where land is valuable ; then, if a man 
might not build within a radius of twenty-five yards, most serious in- 
jury might be inflicted. Por these reasons I am of opinion that the 

defendants are entitled to judgment ” 

§ 36. The right to the enjoyment of light and air inherent 
in property seems to be limited to that which falls pe'iyendi- 
ciila/hiy upon the land. Gujus est solum, ejus est n^sque ad ccelum 
et ad inferos. The right to enjoy light and air in a lateral 
direction is an Easement. Where light and air have been received 
for twenty years through a window* it is an ancient window,’’ 
and the owner of the adjoining premises cannot diminish the 
amount received. 

§ 37. But the right does not extend to an Easement of 
pect ; and therefore in Atty. General v. Doughty, Lord Hard- 
wick refused to restrain the defendants from proceeding with 
certain buildings which would interfere with the prospect from 
Gray’s Inn Gardens. 

§ 38. Nor will an altemtion in the character of the domi- 
nant tenement give the possessor a right to increased light. 
Thus when a building, long used as a malt-house, was com 
verted into a dwelling, Macdonald, 0. B. said, 

“ It was not enough that the windows were, to a certain degree, 
darkened by the wall which the defendant had erected on his own 
ground, the house was entitled to the degree of light necessary for a 
malt-hot^se, not for a dwelling-house ; the converting it from the one 
into the other could not affect the rights of the owners of the adjoin- 
ing gronnd. No man could, by any act of his own, suddenly impose a 
new restriction on his neighbour. This house had for twenty years enjoy- 
ed light sufficient for a malt-house, and up to this extent, and no further, 
the plaintiff’s could stiU require that light should be admitted to it ; 

. 3 Vcs. Sr. 
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the question, therefore, was, whether, if it still remained in the condi- 
tion of a malt-house, a proper degree of light, for the purpose of 
making malt was now prevented from entering it by reason of the wall 
which the defendant had erected.” 

So in the recent case of Cooper t. it was held 

that a person who has the right to light and air over the 
land of another cannot alter the size or position of his win- 
dows so as onaterially to prejudice the neighbouring owner over 
whose land he has the easement. And Sir John RomiUy, 
M. R, said, 

"'The principle upon which they all proceed appears to be this A 
person ppens a window, letting in light and air, over the land of his 
neighbour; and after an uninterrupted enjoyment for twenty years he 
acquires an absolute right -to that easement over his neighbour's land; 
and, as in the case of a footpath or carriage-road, the law presumes a 
grant of the, easement. But the easement which he has thus acquired 
cannot be enlarged by any act of his; it is limited, in the case of a 
footpath, to a footpath, and he cannot turn it into a carriage-road ; and in 
the case of a window or right of light, the easement must be confined, 
substantially, to that which he has already got ; he cannot afterwards 
make it a much larger and more important right. Tor instance, if a 
man opens a window, and obtains a right to light and air through that 
window over his neighbour’s laud, he cannot by reason of such ease- 
ment open another window ten feet distant, and claim an easement in 
respect of that window also ; and accordingly what appears to me to 
be the principle of all the cases referred to by the Lord Chief Justice 
iu Eenshmo v. Bean is this, to use the words of the Chief Justice, 

* whether the alteration is material or not.’ It is . very important to 
observe — and upon this I wish particularly to state what my view is — 
what is meant by the word ‘material.’ No doubt every alteration is 
' material’ to the person who makes it, otherwise he would not make 
it; but, as T understand it, the question is, whether the alteration is 
material to the person over whose land the easement is; that is, 
whether he is prejudiced — whether the enjoyment of his property is to 
any extent diminished by reason of the alteration made in the lights. 
Tor it is quite clear that an alteration may be made without ‘mate- 
rially’ prejudicing the person over whose property the easement is. 


(a) 7 Jut. n. s. p. 457* 
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Suppose a man has four windows, all close to one another, looldng 
over another man’s land, and in the centre, between these four, he 
opens another window, it is difficult to see in what way that could 
prejudice the persons over whose land it looks; and if any wrong 
whatever is done, it is, to use an expression which is sometimes made 
use of in the books, a ‘ damnum, absque injurid' Accordingly in all 
these cases I should consider whether, in fact, the land over which the 
easement is enjoyed is in any degree prejudicially affected by the alter- 
ation. So regarding it in this case, I am of opinion that no material 
damage is done by the alteration in the position of the windows, and 
that the rights of the owner of the adjoining land are not one jot 
prejudicially affected thereby. With respect to the addition of the upper 
story, the question arises which was raised in RensJiaw v. Bemi, and 
on that two points arise— first, whether the defendant had any right to 
build the upper story at aU, by reason of there having been Ibrinerly 
a story with dormer windows; or, secondly, if he had no such right, 
whether the owner of the adjoining land* could not stop up those win- 
dows.’ Suppose this case A person opens four windows, two on each 
stoiy, in a wall looking over the land of his neighbour, and then he 
opens two windows higher up. The owner of the adjoining land is 
entitled to stop these windows ; but how can he do so ? He cannot stop 
the other four windows; he must erect something* for the purpose of 
stopping the last two windows, without interrupting the right acquired 
to the other four ; and that, in my opinion, is the limit of his rights, 
aud the limit of what he is entitled to. With respect to the (;ase of 
JVilson V. Townmd, that case is very materially affected by the circum- 
stance that the order was made upon an interlocutory application, and 
not upon the hearing of the cause. If that case had come before mo 
iipou the hearing of the cause, and 1 was of opinion, acting as a jury, 
that the alteration had materially affected the interest of the adjoining 
owner, I should not on that account have refused the injunction sim- 
pHciter, but I should have adopted this course — I should have said to 
the plaintiff, 'Will you submit to an order compelling you to restore 
the property to what it was previously ? If so, I will make an order 
accordingly, and thereupon direct an iig unction to prevent the old lights, 

‘ which you are entitled to, from being obscured, or the air cut off 
from entering your premises by those apertures.* That, I aj}prehend, 
would be fully in accordance with Memltaw v. Bean ; in fact, it would 
be following that decision, which says, 'If you restore the windows to 
the state in which they were before, when they are in that restored 
condition you are entitled to the light and air which you previously 

67 
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had.* Accordingly, if I thought that the alteration made by the plain- 
tiJfs materially affected the lights of the defendant, I should, the plain- 
tiffs submittijig to it, have made an order which the defendant could 
have enforced, and not a mere undertaking, for restoring the windows 
to their original situation, and have granted an injunction in a man- 
datory form, restraining the defendant from premitting the liglit and 
air to be inteiTupted which formerly came to those windows.” (2>) 

And in Davis v. MarslialUfi) where the owner of ancient 
lights puts in new lights, the owner of the adjoining land has 
a right to obstruct the new lights, and, if it is necessary for 
that purpose, even to obstruct the old lights. 

And Sir R T. Kinclersley, Y. C. said. 

It appears to me that it is a perfectly sound and well-established 
principle, that if a party has ancient lights, which he is entitled to have 
protected against being blocked pp, or against tbe light from them being 
impeded in any way by a neighbour, who has property immediately con- 
tiguous — if that party, having tltosc ancient lights, puts new lights into 
his building on the same side of the building, he has, of course, mo 
fight to treat those new lights as ancient lights, or to have any pro- 
tection, upon the footing of ancient lights, in respect of them ; and a 
party who has contiguous laud has the right to build up any build- 
ing which will have the effect of blocking the Fight from those new 
lights, even though, in the so doing, he necessaiily interferes with the 
Fight coming through the ancient lights ; and that for the best of all 
reasons, because, if it were not so, if he were not entitled to do that, 
the party making those new lights would, in the lapse of a certain num- 
ber of years, have acquired a right, which he never possessed before, to 
treat these new lights as ancient lights. The party against whom the 
easement, if I may call it so, is insisted on, has a right to say that, 
at all events, no new easement shall be acquired against him.” 

§ 39. Rights of Way are of various kinds. They are ne- 
cessarily intermittent ; since no one can be at all times on the 
road* They may be limited to particular kinds of passage : 
as carriage-ways, horse- ways, foot passenger ways, cattle tracts.* 


(&) See 1. H & IT. QIS, 7. Jar. 926. (c) 7 Jur. n. s. p. 720. 

* The Roman Law recognized the Iter, or foot-way; actics^ or foot and horse, 
way ; vid oi\ oditm^ or ‘.carriage way, including the other two. . 
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They may Ibe for particular qualities of goods, as for coals, or 
all articles but coals. They may be limited to particular sea- 
sons or occasions ; as to cross fields after crops are cut ; or 
to go to church, or market, on particular days. Though the 
rule omne majus content in se minvjs is not inapplicable-, and 
a carriage way may include a horse or foot passenger way, as 
the via or aditus of the Romans, and our own high-way ; yet 
it will be for the judge to determine in each case the extent 
of the particular rights ; for though a man may be presumed 
to have permitted or granted a right of way to one' class, it 
by no means follows that this includes any other. Thus, a 
right to drive sheep does not necessarily impty a right to 
drive horned cattle ; nor a right to dxuve unloaded, a right 
to drive loaded animals: for the consequences of the latter 
might be far more burthensome ; since the owner of the way 
might be prevented planting, or b^ obliged to lop his trees to 
permit the passage of loaded, where he would not for unloaded 
animals. Put the case in this country, of a right or way for 
loaded elephants and camels. So the Roman Law did not 
allow a foot passenger to carry a pole or spear 'upright Qicida'm 
nec hastam rectam ei ferre licere; quia neque eundi neque 
agendi gratia id faceret ; et possunt fructas eo modo loediX^ 

§ 40 . The leading case is Ballard y. • Dyson which was an 
action of replevin. The defendant avowed taking a heifer damage- 
feasant, and issue was joined upon a plea in bar of ' a right 
of way to pass and repass with cattle from a public street, 
through and along a certain yard and way adjoining to the said 
place, in which, &c., towards and unto certain premises in the 
plaintiffs occupation as appurtenant thereon. On the trial it 
appeared, that the plaintiff’s building had anciently been a barn, 
but bad not been used as such for a great many years ; that 
the folding doors of it opened not to the plaintiff’s yard, but 
to a highway; for many years it had been converted to the 
purposes of a stable ; the last preceding occupier, who was 
a pork butcher, had used it as a slaughter-house^ for slaugh- 
tering his hogs ; and the present occupier, who was a butch- 


(d) 7 de Re: nwt. 


{e) 1 Taunt. S79, 
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er, used it as a slaughter-house for slaughtering oxen. The 
yard in question, along which the right of way to these pre- 
mises was claimed, was a narrow passage, hounded by a row 
of houses on each side, the doors of which opened into 
it : when a cart and horse was driven through it, the foot 
passengers could not pass the carriage, but were compelled, on 
account of the narrowness, to retreat into the houses; and 
they would be exposed to considerable danger if they were 
to meet horned cattle driven through it. It was in evidence 
that the preceding occupier had been accustomed to drive fat 
hogs that way to his slaughter-house ; and that the plaintiff 
had been accustomed to drive a cart, the only carriage which 
he possessed, usually drawn by a horse, but in one or two 
instances by an ox, along this passage to this barn, where 
he kept his cart; there was then no other way to it. He 
had lately begun to drive 'fat oxen that way to the premises 
for the purpose of killing them there; but there was no evi- 
dence of any other user than this of the way for cattle. No 
deed of grant was produced The defendant produced no evi- 
dence that he had ever interrupted the occupiers of the plain- 
tiflTs premises in driving cattle there, nor that they had been 
usually possessed of horned cattle which had not been driven 
that way; he admitted that there was sufficient evidence of 
a right of way for all manner of carriages. It did not ap- 
pear at what period the houses adjoining the way had been 
built. 

For the plaintiff it was contended, that a right of way for 
all manner of carriages necessarily included a right of way for 
all manner of cattle; and therefore proved the prescription. 
Mansfield, 0. J., told the jury, that inasmuch as this was a 
private, and not a public way, they were not to conclude that 
a man might not grant a right of way to pass with horses and 
carts, and yet preclude the gTantee from passing with all man- 
ner of cattle ; and the degree of inconvenience wlrich would 
attend the larger grant in this case, furnished an argument 
against the probability of it. He directed them, therefore, to 
^say whether there was sufficient evidence of a right of way 
to drive cattle loose, or whether they would consider the 
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grant or prescription was only co-extensive with the use that 
had been made of it. The jury found a verdict for the de- 
fendant. A rule having been obtained and cause shown, the 
Court, after taking time to consider, discharged the rule for a 
new trial. The judgments delivered by the Judges were as 
follows — 

Mcmsfield, C. J., observed, that 

“ In general a public highway is open to cattle, though it may be so 
unfrequented that no one has seen an instance of their going there ; but 

the presumption would be for cattle as well as carriages, otherwise cattle 

could not be driven from one part of the kingdom to another. The au- 
thority cited from Hawkins only refers to Co. Lift., and the passage 
in Co. Litt. does not prove that Lord CoJee was of opinon that in the 
case of a private way, which must originate in a grant, of which, the 

grant itself being lost, usage alone indicates the extent, evidence of a 

limited user could not be received to restrict the usual import of the grant. 

The general description given by Lord Coke does not seem to touch 

the question. He refers to Bracton, who only says ‘there are sVw, aottts 
and via-, but says not a word to explain the meaning of either, or 
the difference between them. Nor can I find in any of the books, nor 
even in any nisi prim case, any decision that throws light upon the 

subject. A person has the via or aditm over a farm with carts to' 

bring home his tithe, but he can use it for no other purpose. J have 
always considered it as a matter of evidence, and a proper question 
for a jury, to find whether a right of way for cattle is to be presumed 
from the usage proved of a cart-way. Consequently, although in certain 
cases a general way for carriages may be good evidence, from which a 
jury may infer a right of this kind, yet it is only evidence, and they 
are to compare the reasons which they have for forming an opinion on 
either side. As well at the trial, as since, I have thought that there 
might often be good, reasons why a man .should grant a right of car- 
riage-way, and yet no way for cattle. That would be the case where 
a person who lived next to a mows in London should let a part of 
his own stable with a right of carriage-way to it, which could be 
used with very little, if any, inconvenience to himself j yet there it 
would be a monstrous inference to conclude that, if a butcher could 
estoblish a slaughter-house at the inner end of the ihews, without 
being indictable for a nuisance, he might, therefore, drive horned cattle 
to it, wliieh would be an intolerable annoyance to the grantor. So 
oases may exist of a grant of land, where, from the natui’e of the pre- 
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mises, permission must be given to drive a cart to bring corn or the like, 
and that right might be exercised without any inconvenience to the 
grantor; bat it does not follow that cattle may be driven there. The 
inconvenience in tliis case is a strong argument against the probability 
of a larger grant. The defendant was the proprietor of all these houses. 
My brother Chamhre mentioned the case of a public way, restricted to 
carnages only, in wliich some public notice was affixed to caution the 
public that there was no drift-way, and thought that the absence of 
stich notice in this case was an argument against the probability of the 
restricted grant. Tliis notice might be requisite in a public way, but 
in a private way, out of which cattle were excepted, the grantor might 
reasonably think it unnecessary to give lus grantee notice of that, of 
which he must already be conusant : he might justly suppose that the 
grantee, knowing the nature of his right, would not attempt to use the 
way otherwise than according to his grant. I can find no case in which 
it has been decided that a carriage-way necessarily implies a drift- way, though 
it appears sometimes to have been taken for granted. I speak with doubt, 
because my brother Qhamhre is of a different opinion ; but I incline to hold that 
the verdict ought not to be disturbed.” 

Heathy J. said, ‘*This is a prescriptio-n for a way for cattle, and a 
carriage-way is proved. A carriage-way will comprehend a hoi’se-way, but 
not a drift-way. AIL prescriptions are sl7'icii ^urk. Some prescriptions are 
for a way to mai’ket, others for a way to church, and in the ancient 
entries, both in Bastal and Clift, the pleadings are very particular in 
stating their claims. In Kastal, tit. Quod permiitaty the distinction is 
clearly seen. Sometimes there is a carriage-way qualified. One claim is 
remarkable, fuga/re guadraginta avena» The usage then in this case is 
evidence of . a veiy different grant from that which is claimed, namely, 
to drive fat oxen, animals dangerous in their nature, and which there 
might be very good reason to except out of a grant of a way through 
a. closely inhabited neighbourhood. The jury having heard the evidence, 
and formed their opinion upon it, I am not prepared to say that the ver- 
dict shall not stand.” 

Lawrence, J. said, “ I should have been as well satisfied if the verdict 
had been the other way, but as the jury have decided upon the evidence, 
I. am unwilling to disturb their verdict. This is the case of a pre- 
scriptive private way, which presumes a grant : the question then is, what 
was the grant in this case? That is to be collected from the use; 
for it is to be presumed that the use has been according to the ^nt., 
A grant of a carriage-way has not always been taken to include a drift- 
way. In the entries are cases of prescription, not for carriages only 
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bjt for cattle aiso.(/) Quod permiUat ad caniandum et recarriandum 
lladay fmnum^ et fimtirn, ac omnia alia necessaria sua, cum catris ei 
carectis sztis^ et ad fugandim omnia et omnimoda ave7*ia stta. The 
person who drew that entry certainly did not conclude that a carri- 
age-way included a drift-way for cattle. Tlie use proved here is 
of a can’iage-way : the grant is not shown, and the extent of it 
can only he known from the‘ use. If the use had been confined to 
a carriage-way, I should have had no difficulty whatever in saying 
that it afforded no evidence of a way for horned cattle; for till they 

were driven tliere, no opposition could be made, nor the limitation of 

the right shown; but pigs have been driven that way, and stress is 
laid upon this ciroumstance. That then may be good proof of a right 
to drive pigs that way, but the user of the way for pigs is not proof 
of a right of way for oxen. The grantor might well consider what 
animals it was proper to admit, and what ^ not. The place is very 
narrow, and full of inhabitants. There is no danger from pigs, and 

carriages have always soma one to oonduet them. Cattle may do 

harm, and passengers cannot always get out of their way ; but if the 
cattle are driven forward serious injury may be, done. The nature 
of the place, therefore, may probably have suggested a limitation of tlie 
grant.” 

Chamhre, J. said, “ I think there ought to be a now trial ; for all 
the evidence was on one side, and the verdict went against tlie evidence. 
I never thought that a carriage-way necessarily included a drift-way ; 
but I think it is primd facie evidence, and strong presumptive evidence, 
of the grant of a drift-way. Undoubtedly sl person may restrict his grant 
as he pleases, and when he has so limited it, the pleadings must be 
adapted to the particular grant ; which accounts for the variety in the 
entries. But it rests with the grantor to prove the restriction of the 
grant ; o-therwise it must be intended to be of the usual extent. This 
inconvenience indeed may occur from such a determination, that, if the 
evidence be lost, the grantor may lose the benefit of his restrictian, but 
he may aud ought to preserve the evidence of the restriction ; and the 
inconvenience would be of sm<m extent ; for I believe the cases are very 
few where a carriage-way has not been accompanied with this right. There 
seems to be almost a necessity for including it. Tlie grantee may send 
back his horses without his carriage. Pie may draw his carriage with, 
oxen, and the oxen, as well as the horses, must be driven back loose 
to pasture. There Is strong presumptive evidence then of a drift-way.. 
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If the burtlien of the proof lies on the tenement, it certainly is pos- 
sible that he may loose the right of restraining the way, but for one 
case where the evidence has been lost, and would be supplied by this 
decision, there will be a . thousand cases where a restriction will be 
created that did not exist in the original grant. I fear these rights of 
way will be very much narrowed, if they are to be confined to such ac- 
tual use of them as can be proved. The manner of using a way may 
vary from time to time. I think the proof of driving hogs is an im- 
portant circumstance, and very strong evidence of a gi'ant of way for 
cattle. According to the doctrine contended for, it would be necessary 
to drive every species of cattle in order to preserve the right of pass- 
ing with that species. If a man had a little field where cows had not 
usually been pastured, it would be monstrous that he therefore should 
not drive his cow to it. Suppose any new species of cattle is introduced 
into the country, shall the grantees of private ways have no passage for them 
to theii* lands? Is it contended, for instance, that no ancient private 
way in the kingdom can be used for Spanish sheep? Much of the 
argument has been built upon these being horned cattle. Many breeds 
of kine have no horns, may the grantee drive those ? As to the argument 
that the inconvenience of such an use amounts to a nuisance, nothing 
of that sort appears. The grantee has constantly driven all the carri- 
ages and all the cattle that he had. This is a claim by prescription, 
which imports great anticpiity, and it does not appear how wide the way 
was at the time of the original .grant, and how much the houses have 
encroached on it long since, but those encroachments cannot deprive the 
grantee of Ms ancient right of way." 

§ 41. Assuming this case, writes Mr. Gale, to have been pro- 
perly decided, it would appear, that, in the English law, a right 
of way of any one kind does not of necessity include any other 
land. Supposing the question to arise upon the record, a plea of 
a right of way to drive carts or carriages ■ would be no answer 
to an alleged trespass in riding on horse back across a man’s land ; 
or if pleas were framed strictly in accordance with the facts 
in Ballard v. Dyson, a plea of a right of passage for carts 
would be no justification to a trespass committed by driving 
cattle* Assuming this to be correct, a further question of c6n- 
siderable difficulty arises, whether proof of the user of any 
One kind of way may be evidence of a right of any other 
kind ;" or whether, to use the words of Ohamhre, J., in Ballard 
V. Dyson, ‘' it would be necessary to driv^e every species of 
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cattle in order to preserve the right of passing with that 
species.”(^) 

§ 42. As to the right to support of surface and buildings 
thereon, the right inherent in property (the upper half of 
which has been considered) extends downward perpendicularly 
" ad inferos' Therefore if the owner of adjacent land dig under 
my surface, he is clearly a tresspasser on my property ; but 
so far as my right to lateral support from the adjacent land 
is concerned, my right is not inherent in my own property, 
but an easement attaching to my neighbour’s. All adjacent pos- 
sessions are mutually dominant and servient for this purpose: 
A man must not dig so near on the confines of his own terri- 
tory as to endanger my soil. By the Civil Law, if a man dig 
a sepulchre or a ditch, he shall leave between it and his 
neighbour’s land a space equal to its depth : if he dig a well, 
he shall leave the space of a fathom. And the French law re- 
quires the same precaution. 

§ 43. Where the natural lateral pressure of my soil has 
been increased by my having raised buildings on my property, 
it is clear that I can only obtain a right to lateral suppoi^t 
fi:om my neighbour as an easement : that is, by express con- 
tract, or by men In the case of Partridge v. Scott, W the 
action was brought for an injuiy to the plaintiff’s reversion by 
defendants’ undermining their own land, wrongfully, carelessly, 
negligently, and improperly, and without supporting or propping 
up the same, and removing the minerals, to the support of which 
mines and minerals for his premises the plaintifi^ was entitled, by 
reason whereof, and by the carelessness and improper conduct 
of the defendants, the foundation of the plaintiff’s premises was 
injured, the ground gave way, and the walls and houses were 
damaged. The second count was similar, referring to an injury 
to another messuage. The defendants pleaded, denying the 
plaintiffs right to support, as claimed in the declaration. The 


(fir) See also Cowling v. Higglnson 4 M. & W. S45 Bighm v. :RabheU 5 B. K. C. 62S 
Brunton v. Ball 1 G. & D. 207. 

3 M. and W. p. 220. 
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juiy found for the plaintiff, subject to a case. After stating 
the pleadings, the case proceeded as follows : — The jury found 
that the plaintiff was possessed of a certain dwelling-house 
and premises, partly erected upon excavated land within four 
years before the injury complained of, being the house and 
premises to which the second count in the declaration refers 
red, and of other houses, land, and premises, the buildings 
on which had been erected about thirty years before, and 
which are those included in the first count. 

They also found that the defendants excavated so near 
their own boundary (the dhection of which boundary was 
east and west) the mines belonging to themselves, as to cause 
damage thereby to all the plaintiff’s premises, and to cause 
the adjoining land of the plaintiff, not covered with buildings, 
to sink also. The defendants began to work their mines 
after the new house and buildings of the plaintiff had been 
finished. They sunk their shaft or pit about one hundred 
yai’ds from the plaintiff’s premises on the south side thereof, 
and worked the coal northward towards those premises. 

The Jury also found, that, in order to have prevented any 
injury from the defendant’s works to the plaintiff's premises, 
a rib of coal ought to have been left between those part& 
of the substrata over which the plaintiff’s buildings and pre- 
mises wei'e situated and the works of the defendants, at least, 
twenty yards in thickness; that the defendants worked their 
mines, leaving a rib of coUl in these places of less than ten 
yards in thickness, and that they were aware that the coal 
had been worked out some years before on the north or plaintiff’s 
side of their boundary, where the boundary joined the plain- 
tiff’s premises ; that in so doing the defendants were guilty 
of negligence in not leaving a rib of sufficient thickness if 
the plaintiff was entitled to support from the defendant’s land 
and substrata. The Court was to be at liberty to draw any 
-reasonable conclusion which the jury might have drawn. 

The question for the opinion of the Court was, whether, 
under the above circumstances, the plaintiff is entitled to re- 
cover ; and, if he is, then whether he is entitled to damages 
for the old houses and land alone, or for the more recent erec- 
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tions also ? The case having been argued, the Court took time, 
to consider : the judgment of the Court was delivered by 
Alder son, B. — He said : 

“ The two Questions in this case are of considerable importance. The 
facts may be shortly thus stated : Tlie plaintiff was possessed of two houses, 
one an ancient one, and the other built long within twenty years, before 
the subject of the present action occurred. These houses were built on 
the plaintiff’s land, and considerably within his boundaiy ; and the mod- 
ern house is stated to have been built on land which had been previously 
excavated for the purpose of getting coal. No such statement appears 
in the case as to the ancient house; and the court cannot therefore in- 
tend that that house was built originally on excavated land, or that the 
land has been excavated more than twenty years ago. 

“ Under these circumstances, the question is precisely similar as to 
both houses, and is one on which the Court do not entertain any doubt. 

** Eights of this sort, if they can be established at all, must, we think, 
have their origin in grant. If a man builds his house at the extremity 
of his land, he does not thereby acquire any right of easement, for sup- 
port or otherwise, over the land of his neighbour. He has no right 
to load his own soil so as to make it require the support of that of 
Jiis neighbour, unless he has some grant to that effect. Wygitt v. 
Marrison is precisely in point as to this part of the case, and we en- 
tirely agree with the opinion there pronounced, , 

“In this case, if the land on which the plaintiff’s house was built 
had not been previously excavated, the defendants might, without injury 
to the plaintiff, have worked their coal to the extremity of their own 
land, without even leaving a rib of ten yards, as they have done. 
And if the plaintiff had not built his house on excavated ground, the 
mere sinking of the ground itself would have been without injury. He 
has, therefore, by building on ground insufficiently supported, caused the' 
injury to himself, without any fault on the part of the defendants; un- 
less at the time, by some grant, he was entitled to additional support 
from the land of the defendants. 

“There are no , circumstances in the oasp from which we can infer 
any such grant m ;to the new house, because it has not existed twenty 
years ; nor as to the old house, , because, though erected more than 
twenty years, it does, not appear that the coal under it may not have 
been excavated within twenty years ; and no grant can at all events be 
inferred, nor could the right to any easement become absolute, even 
•under Lord Tenter den^s Act, until after the lapse of at least twenty 
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years fi’oin the time when the house first stood on excavated ground, 
and was supported in part by the defendant’s land. 

If the law stood as it did before Lord Tenterden's Act,(t) we should 
say that such a grant ought not to be inferred from any lapse of 
time short of twenty years after the defendants might have been or 
were fully aware of the facts. And even since that act, the lapse of 
time, under these peculiar circumstances, would probably make no dif- 
ference. Tor the proper construction of that act requires that the ease- 
ment should have been enjoyed for twenty years under a claim of 
right. Here neither party was acquainted with the fact that the ease- 
ment was actually used at all; for neither party knew of the excava- 
tion below the house. We should probably, therefore, have been of 
opinion that there was no user of the easement under a claim of right ; 
and that Lord Tenterden^s Act, therefore, would not apply to a case like 
this. However, the facts, of this special case do not raise that point. 

We think, upon the whole, that the defendants are entitled to our 
judgment.” 

In Hunt V. PeaheU) it was held that a landowner has a 
right independent of prescription to the lateral support of his 
iieighhdur’s land, so far as that is necessary to sustain his 
soil in its natural state, and also to compensation for damage 
caused either to the land or to buildings upon it by the 
withdrawal of such support. 

And in the North Eastern Railway Company v. Elliott, 
although as between counterminous owners, the lateral sup- 
port of a neighbour’s soil can only be claimed for the surfeice 
of the land in its natural state, yet where a person sells 
land to another to he used for an express purpose, he will 
3;iot be allowed to derogate from his own grant hy doing 
anything in the adjacent soil which unfits the land sold for 
the purpose , for which it was sold, and it makes no difference 
that the land so sold was taken under compulsory powers. 

But the purchaser is not entitled to any additional support 
afforded by the accidental state in which the adjacent soil 
happens to he at the time of the purchase, however long it 
may have been in that state prior to the purchase. 


iH 2 & 3 wm. 4, a 71, (j) 6 Jur. n. s. 107, 
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Therefore, where the owners of a drowned mine sold land 
to a Eailway Company for the purpose of building a bridge, 
and the IqtkI sold derived additiony. support from the water 
in the rninp. : it was held, that the Eailway Company was not 
entitled to restrain himi from pumping out the water and re- 
storing the mine to a worldng condition, although the mine 
had continued in its drowned state, and the works had been 
abandoned for forty years prior to the purchase. 

In Brown v. Bolins, the plaintiff was owner of a house 
erected in 1834 on solid ground. Previously to the building 
of the house, a portion of the mineials had been gotten under 
a garden which adjoined the house. In 1838 a portion of the 
minerals was gotten under the defendant’s land, which adjoined 
the garden. In 1855 the defendant commeneed getting out the 
rest of the minerals under his land. In 1857 the plaintiff’s 
land sunk, and the house was injured by the defendant’s min- 
ing operations. It was found by the jury that the sinking of 
the plaintiff’s land was caused by the defendant’s workings 
that some damage would have happened, but not to the same 
extent, if the gardemground had been left solid ; that the de- 
fendant knew of the excavations under the garden ; that the 
land would have sunk in just the same whether there was a 
house on it or not ; and, lastly, that the damage to the plain- 
tiff’s house by the sinking was 300Z. ; 250Z. oocasionfd solely 
by the defendant’s working, and 501. damages, caused, in part, 
by the excavations under the garden : — It was held, first, that, 
inasmuch as the sinking of the plaintiff’s land was in no way 
caused by the weight of the house, he was entitled to recover 
whether he had acquired a right to support for his founda- 
tions by the defendant’s soil or not 

And, secondly, that although the excavations under the garden 
contributed, to the extent of 50L, to cause the damage, the 
plaintiff was entitled to the whole 8002., because if the defend- 
ant had not done the wrongful act complained of, no part of 
the damage would have occurred. 


; (Z) 28. L. J. Exch. 250. 
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In Solomon v. Vintnev's Company , three contiguous houses 
in a street visibly leaned out of .the perpendicular for up- 
wards of thirty years, A.’s house leaning on B.'s house. On the 
expiration of a lease to a tenant, B. took down his house, the 
effect of which, by removing the support, was to cause C.’s 
house to fall down ; and C.’s house falling, A.’s house fell : — 
It was held, that the fall of A.’s house did not give him a right 
of action against B. for that A. had not either a natural or 
acquired right to have his house supported by B.’s, through 
the intermediate house. 

And in Bihhy v. Garter , in an action by a reversioner, a 
count alleged, that a messuage and land in fact received lateral 
support from, and were supported by, the land adjoining, j^et 
the defendant wrongfully and negligently dug and made ex- 
cavations in the land so adjoining, and without sufficient shor- 
ing, propping, or otheiwise protecting the messuage and land 
from the effects thereof, and thereby deprived the messuage 
and land of their support, whereby the laud and messuage sank. 
Another count stated that the plaintiff was, by reason of the 
interest in the messuage and land, entitled to have the mess- 
uage supported laterally by land adjoining, yet the defend- 
ant wrongfully and negligently dug and made excavations in 
the land adjoining, and without sufficiently shoring, propping, 
or otherwise protecting the messuage and land, and thereby 
deprived the messuage of the support to which the plaintiff 
was so entitled as aforesaid, whereby the messuage and. land 
sank : — Held, that both counts disclosed a right of action, as 
well in respect of the injury to the house as to the land. 

§ 44. But no unnecessary burthen must be cast upon the 
servient tenement. Therefore the dominant tenement must be 
kept in repair, must be originally well built. 

§ 45. The right of support to buildings by buildings is of 
most usual occurrence in towns and cities, where dwellings 
axe built in streets. A nice observation occurs here ; suppose 


(m) 5 Jur. n. s, 1177. 
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a man to have built perfectly perpendicularly, there could be 
no pressure on the adjacent house : and if not, though there 
may in fact have been long continued pressure, was it not clam, 
not open ? Where the pressure is apparent, as where beams are 
inserted in the neighbouring wall, or supports rest against it, 
of course the assertion of right is open. 

§ 46. Where an easement exists, any damage by the exer- 
cise of the right on the part of the owner, to the servi- 
ent tenement on his own land is actionable. His only exemp- 
tion arises from the act whereby the injury has arisen being 
inevitable and beyond his controul : as the violence of winds 

or floods, or other act of God : Actus Dei ')iemini facit in- 

juTiam : for the maxim is Sic utere tiio ut aliennm non loeclas. 
Thus Comyn in his Digest says an action lies for misfearance 
though the damage happen by misadventure ; and he puts the 
case of a man firing at a bird, and the wadding setting fixe, 
to his neighbour’s thatch. So JRoUe in his Abridgment says : — 

“ If my servant puts a candle or other fire in a place in my house, 

and it falls and burns all my house and the house of my neighbour, 

action on the case is against me by him; and the law is the same 
if my guest should do it.” 

§ 47. So in the case of Vaughan v. Menlove,{o) which was 
an action brought by the plaintiff for an injury to his reversion, oc- 
casioned by the" defendant making a rick of hay on his own 
land near some cottages of the plaintifif, which was liable 
and likely to ignite, take fire, and burst out into a flame, 
of which the defendant had notice, by means whereof the said 
rick did ignite, take fire, and burst into flame, and by flame 
issuing therefrom the plaintiflf’s cottages were set on fire, and 
thereby, through the carelessness, negligence, and improper con- 
duct of the defendant, in so keeping and continuing the said 
rick in such condition, the said cottages were burnt down/^ 
The defendant pleaded not guilty — ^that the said rick or stack 
of hay was not likely to ignite, take fire, and break out into 
flame, nor was the same, by reason of such liability, danger- 


io) 4; Scott. 244, 
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ous to the plaintiff’s cottages, nor had the defendant notice 
thereof — and other pleas, which- denied that the damage oc- 
curred through the defendant’s negligence. . 

It appeared at the trial, tha€ the rick in question had been 
made by the defendant near the boundary of his own pre- 
mises ; that the hay when put together was in such a state 
as to cause persons to warn the defendant that there was 
danger of its taking fire; that he made some attempts to 
prevent this by making a chimney in the rick; that the rick 
burst into flames from the spontaneous ignition of the ma- 
terials, and the flames communicated to and destroyed the 
plaintiff’s cottages. 

Patteson, J., left it to the jury to consider, ^‘whether the 
fire had been occasioned by gross negligence on the part of 
the defendant;” adding, ‘Hhat he was bound to proceed with 
such reasonable caution as a prudent man would have , exer- 
cised under such circumstances.” The jury having found for 
the plaintiff, a rule for a new trial was obtained, on the ground 
that the proper question to have been left to the jury was, 
whether the defendant had acted bond fide to the best of 
his judgment, the standard of “ ordinary prudence” being too 
uncertain to afford any criterion. 

The argument went entirely on the question of negligence ; 
and the decisions upon the degree of caution required in tak- 
ing negotiable instruments were relied on for the defendants. 
The Court discharged the rule. Tindal, C. J., said, 

I agree that this is a case of the first impression 5 hut I feel no diffi- 
culty in the application to it of the principle upon which the determina- 
tion of it must rest. This is neither a case of contract nor a case of 
bailment, where the degree of care which the party is called upon to 
exert is measured by the nature and character of the bailment. But 
the case falls within the general riile of law, which requires that a 
roan shall so use his own property as not to injure or destroy that 
of his neighbour, and which renders him liable for all the consequences 
r^ulting from the want of due cai*e and caution in the mode of en- 
joymg his own. Under the particular circumstances of this case, I feed 
no hesitation in holding the defendant to have been as much the raiser 
of the firfe as if he had put a lighted match to the hay-rick; for it is 
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well known that hay stacked in a green or damp condition will from 
natural causes ferment and ignite. 

“In Turherville v. Siampey an action was held to be maintainable under 
circumstances very similar to those .of the preceding case: Case on the 
custom of the realm, quare negligenter cmtodmt ignem mum in clauso 
suo, ita quod per Jlammas hlada quer. m quodam clauso ipsius quer, 
combusta fuerunt. After verdict pro quer.y it was objected, the custom 
extends only to fire in a house or curtilage (like goods of guests), 
which are in his power. Non alloc,; for, the fire in his field is his 
fire, as well as that in his house: he made it, and must see that, it 
does no harm, and answer the damage if it does. Every man must use 
his own so as not to hurt another. But if a sudden storm had arisen, 
which he could not stop, it was matter of evidence, and he should have 
showed it. And Eolty Rohesbg and Mgre, against the opinion of Tiirtoiiy 
who went upon the difference between fire iit a house, which is in a 
man’s custody and pow^'er, and fire in a field, which is not properly 
so ; and it would discourage husbandry, it being usual for farmers to 
bum stubble, &c. But the plaintiff had judgment, according to the opi- 
nion of the other three. 

“But the case of a chemist, mixing substances which alone are perfectly 
innocent, but which are liable to explode on coming into contact, and 
thereby occasioning damage to his neighbour : who could for a moment 
doubt that the injured party would have a remedy by action ? I am 
clearly of opinion that the damage in this case was properly the sub- 
ject-matter of an action.” 

“But it is contended that the learned Judge mistook the extent of the 
defendant’s liability ; and that, under the particular circumstances of this 
case, the defendant was not bound to. adopt such measures as a man of 
ordinary prudence would have resorted to for the purpose of averting the 
threatened danger ; but that it was sufficient if he acted according to 
the best of his own individual judgment ; and therefore the learned , Judge 
ought not to have left the case to the jury as one of gross negligence, 
but should have left it to them to say whether or not the defendant 
had acted honestly and bond fide according to the best of Ms judgment. 
The first observation that suggests itself, in answer to that argument, 
is, that, seeing the infinite gradations of intellect and jucl^ent, ;the doc- 
trine contended for would lead to an inconvenient vagueness and uncer- 
tainty in a case wMch perhaps, more than all others, requires that the 
rights and liabilities of the -parties should be well and accurately defined. 

“It is said, that there is notlung- intelligible in the rule which has 

69 



SS8 


VAUGHAN V. M^LOVE. 


m many cases obtained, requiring from a party under circumstances 
anologous to those of the present ease, the exercise of that degree of 
care which a prudent and cautious man would be expected to use. 
Such, however, has always been the^ rule in cases of bailment, as laid 
down by Lord Holt in Cogg^ v. Barnard^ though in some cases of 
bailment a smaller, in others a greater degree of diligence and care are 
exacted. That learned Judge says, ‘ In the second sort of bailment, 
viz., commodatumy or lending gratis, the borrower is bound to the 
strictest care and diligence to keep the goods so as to restore them 
back again to the lender; because the bailee has a benefit by the use 
of them ; so, if the bailee be guilty of the least neglect, he will be 
answerable ; as, if a man should lend another a horse to go westward, 
or for a month, if the bailee put this horse in his stable, and he were 
stolen from thence, the bailee shall not be answerable for him ; but if 
he or his servant leave the house or stable doors open, and the thieves 
take the opportunity of that and steal the horse, he will be chargeable, 
because the neglect gave the thieves the occasion to steal the horse* 

*®It is for the juiy to say whether or not, under the circumstances, 
the party has conducted himself with such a degree of cBie and cau- 
tion as might be looked for in a prudent man; and such was in sub- 
stance the direction of the learned- Judge. To hold the degree of care 
to -be sufficient if eo-extensive with the Judgment of the individual, 
would introduce a rule as uncertain as it is' possible to conceive. In 
the present case, it appears to me that the defendant not only failed 
to observe the degree of care and caution that the law required of him, 
but was guilty of very gross negligence. I therefore think the rule 
must be discharged.” 

Park, 3 . — *^I aih of th^ same opinion. Although the facts in this 
case are novel, they dearly bring it within the rule of law, that a 
inan shah so use his own property as not to do injury to his neigh- 
bour. The case of TurheMle v. Stdmpe is, in principle, very like the 
present, though in its circumstances more like the case that was tried 
in Berkshire, as alluded to by iny brother Talfoutd, The direction of 
the learned Judge seems to me to be perfectly correct. It clearly was 
|)Toper to leave it to the jury to Say whethet o^ not the defendant was 
guilty of gross negligence; and I think their finding was weh warranted 
by the evidence.” 

tfcfcsefee, My Lord Chief Justice and my brother BarJe having 
gone so fully into the matter, it is hot necessary for me to say more 
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than that I entirely concur with them. The action is clearly consistent 
with the .principle upon which the decisions referred to turned.’* 

Vaughan, J. — “ The principle upon which we hold this action to 
be maintainable is by no means new. It is at least as old as Tur* 
hermlle v. Stamps, It has been strenuously urged that the law cast no 
duty upon the defendant under the circumstances. To that, however, I 
cannot agree. It clearly was his duty, whilst enjoying his own premises, 
to take care that his neighbour was not injured by any act or neglect 
of his. It appears to me that the defendant’s conduct was such that 
no jury would be warranted in coming to any other conclusion than that 
he had been guilty of gross negligence : for when the condition of the 
stack, and the probable and almost inevitable consequence of permitting 
it to remain in its then state, were pointed out to him, he abstained 
from the exercise of the precautionary measures that common prudence 
and foresight would naturally suggest, and very coolly observed that 'he 
would chance it.’ That which might be expected under the circumstances 
to have been the conduct pursued by a prudent and careful man has 
always been taken for the criterion in cases analogous to the present. 
Tor example, in actions on policies of assurance, where the ship or goods, 
the subject-matter of the adventure, have been sold by the master for the 
benefit of the concerned, the question left to the jury has invariably been, 
whether or not the course pursued by the master has been such as a 
prudent and cautious man, having a due regard to the interest of all 
parties, ought, under the peculiar circumstances, to have adopted. In this 
case I think the jury would not have found for the plaintiff, unless they 
had been satisfied that the defendant had been guilty of grpss negligence ; 
.a conclusion to which all the evidence directly pointed.” 

§ 48. But where there is no easement, it ^appears that a 
man though he do not deal so carefully with his own pro- 
perty as he might, and the result is damage to his neighbour's 
property, is not responsible. The case oi Trower v. Ghad/wich^) 
in which the Exchequer Chamber reversed the decision of the 
Court of Common Pleas, is the leading authority: there JParhe, 
B., delivering the judgment of the Court said, 

"We are unanimously of opinion that the judgment of the Court 
below must he reversed. The question aris.es upon the second count of 
the declaration, which states that the plaintiffs were possessed of a certain 
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vault aad of certain wine therein, and that the defendant was about to 
puU down and did pull down and prostrate certain other vaults and 
walls next adjoining the vault of the plaintiffs: the count then goes on 
to state that thereupon it became and was the duty of the Defendant, 
in the event of his not shoring up or protecting the plaintiff’s walls, 
to give due and reasonable notice to the plaintiffs of his, the defendant’s 
intention to puU down his vaults and walls, before the defendant pros- 
trated and removed the same, so as to enable the plaintiffs to protect 
themselves. It then goes on to allege another duty in the defendant, 
viz., to use due care and skill, and take due, reasonable, and proper 
precautions in and .about the pulling down and prostrating and removing 
the said vaults, &c. so adjoining the plaintiff’s vault, so that, for want 
of such care, skill, and precaution, the plaintiff’s vault and its contents 
might not be damaged or destroyed, or the plaintiffs be injured in 
respect thereof; and it then proceeds to allege as a breach that the 
defendant wrongfully and injuriously pulled down, prostrated, and des- 
troyed the vaults, Ssc. so adjoining the plaintiff’s vault, without giving 
them due or reasonable or other notice of his, the defendant s, intention 
so to do, according to his said duty in that behalf, although the de- 
fendant did not shore up or protect the plaintiff’s vault, and the defen- 
dant did not nor would use due care or skill, or take due, reasonable, 
or. proper precautions in or about the pulling down or prostrating or re- 
moving the vaults, &c. so adjoining the plaintiffs vaults, upon that oc- 
casion, according to his said duty. And a general verdict has been 
found for the plaintiffs, with general damages. 

5' The Plaintiffs do not in this count idlege any right to have 
their vault supported by the vaults or walls of the defendant ; there- 
fore no right of thehs has been injured by the act of the defendant. 
The duty to give notice is charged as one arising from the con- 
tiguity of the defendant’s vault to that of the plaintiffs. No doubt 
can be entertained as to the opinion of the Court of Common Pleas 
upon this question. The Lord Chief Justice, in delivering the judg- 
ment of the Court, says, ‘ There is no allegation in this count of any 
right of ectsBntent inalieno solo, which forms the ground of the plaintiff s 
action in the first count. And, as to the allegation tliat it was the duty 
of the defendant to give notice to the plaintiffs of his intention to pull 
down his wall, if he did not shore up himself, it is objected, and we 
think with considerable weight, that no such obligation results, as ah 
of law, from the mere cii-cumstances of the juxta-position of the 
walls ol the, defendant and the plaintiffs.’ We also think it xs impos- 
sible to say that under such circumstances .the law imposes upon a party 
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any duty to give his neighbour notice. We are inclined to think that 
the second count of the declaration has made the breach of this sup- 
posed duty a substantive ground for damage : and the probability is, that 
the main damage did result from the want of notice ; for it is obvious, 
that if notice had been given, the plaintijffs might have taken precau- 
tions to strengthen their vault. Inasmuch, therefore, as the damages 
are given generally upon the whole declaration, we think the judgment 
must be arrested, and a venire de novo awarded.’’ 

‘‘ But, supposing that the improperly pulling down the defendant’s vaults 
and walls may be treated as the substantive cause of action, and that 
the second branch of the argument that has been urged on the part of 
the plaintiffs is well founded (which we think it is not), then the ques- 
tion arises, whether any such duty as that which is alleged to have 
been violated is by law cast upon the defendant. The duty alleged to 
be cast upon the defendant by reason of the proximity of his premises 
to those of the plaintiffs, is, ‘to use due care and skill, and to take 
due, reasonable and proper precautions *in and about the pulling down 
and prostrating and removing- the said vaults, buildings, and walls ad- 
joining the plaintiff’s vault, so that for want of such care, skill and 
precaution, the vault of the plaintiffs, and the contents thereof, might 
not be damaged, or destroyed on that occasion, or the plaintiff’s injur- 
•ed in respect thereof, and the breach alleged is, ‘ that the defendaut did 
not nor would use due care or skill, or take due, reasonable or pro- 
per precaution in or about the pulling down, prostrating or removing 
the said vaults, buildings or walls so adjoining the said vault of the 

plaintiffs, according to his duty.’ The question is, whether tlie law 

imposes upon the defendant an obligation to take such care in pulling 
down his vaults and walls as that the adjoining vault shall not be in- 
jured. Supposing that to be so where the party is cognizant of the 
existence of the vault, we are all of opinion that no such obligation can 
arise where there is no averment that the defendant had notice of its 
existence : for one degree of care would be required where no vault ex- 
ists, but the soil is left in its natural and solid state ; another, where 

there is a vault ; and another and still greater degree of cai’e would 

be required where the adjoining vault is of a weak and fragile con- 
struction. How is the defendant to ascertain the precise degree of care 
and caution the law requires of him,, if he has no notice of the exist- 
ence or of the nature of the structure ? We tliink no such obligation 
as that alleged exists in the absence of notice. And, therefore, upon 
this ground also we think the count is bad; and consequently there 
must be a venire de novo.^^ 



M2 BAGNALL V. LONDON AND NOKTH WESTERN RAILWAY. 

§ 49. So in Bagncdl v. LondoTi and North Western Railway 
Company M) a railway company, nnder the authority of an act 
of Parliament, took for their line ground lying over mines, 
then not worked, belonging to the former owner of the sur- 
face. In order to gain the level of their line the company took 
away a stratum of clay, and left a surface of porous rock ; 
they carried on the line, at a slight ascent, to ^ brook at 
some distance, over which they carried the line by a flat 
bridge, not constructed so as to contain the waters in times 
of flood. Between this brook and the surface of the mine there 
was originally a rising ground, through which the company made 
a cutting for the level of their line. Afterwards the owner of 
the mines began to work them, and the line began to sink ; 
the company kept up ^ the level of the line by heaping ashes 
and such substances thereon, and on the drains by the side 
of the line, which had also sunk. The company were bound 
to keep up these drains, but, after they had sunk, did not. 
A flood came, and the waters of the brook, where it is crossed 
by the bridge, overflowing the girders, were carried down along 
the hollow of the line and of the drains to the spot over- 
lying the mines, and, sinking through the porous rock, deluged 
the mines and stopped the works : — It was held, that the owner 
of the mines had a right of action against the company for the 
injuries arising from both the overflow from the brook, and 
the fall of rain-water on the spot, and the overflowings of the 
spring laid open in the cutting, and that his remedy .did not 
lie in compensation under the act of Parliament, 

Easements as it has been observed, impose a burthen pati, 
not, agere : and therefore there is generally no burthen to re- 
pair cast on the servient tenement. If repair is wanted, the 
owner of the dominant tenement must make it. By the 
common law*’ says Lord Mansfield in Taylor v. Whitehead^)^ 
“ he that hath the use of a thing ought to repair it.” 


§ 50. An easement, if extinguished by contract, in England 
must be by release under seal ; for .the general rule is, that every 
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tiling must be dissolved by as high an instrument as that 
when by it is created. WihiV tarn conveniens est nabmali 
nquMati qwmi nnnmquodque dissolvi eo Ugamime quo ligatum 
est. If I am right in assuirdng that a grant is not necessary 
in India, it follows that the Easement may be destroyed here 
by parol agreement : and thus even by the Englis h law a 
Easement is extinguished, if the owner of the dominant tene- 
ment permit the owner of the servient tenement to do any thing 
which necessarily prevents the future enjoyment of the Ease- 
ment. So the Eoman law. 

" Si stilUcidu immUtendi jus Jiabeam in aream. tuam, et permisero jus 
tiii in ed ared cedijicandi, stillieidii immittendi jits amiito ; et simiUter 
si per twum fundum via mild debeatur, et premisero tibi in eo loco- per 
^uem via ndM debetur ediquid faeere, amifto jus vice.” 

§ 61. An Easement is extinguished by cessation of enjoy- 
ment. So in Moore v. RcmsonM it appeared that the pla.in-t.iff 
having some ancient windows, pulled down the wall in which 
they were situated, and rebuilt it as the wall of a stable, 
without any window. About fourteen years after this, the 
defendant erected a building in front of this bla nk waU, and 
after such building had remained there about three years, the 
plaintiff re-opened a window in the same place that one of 
the ancient windows had formerly stood, in, and brought this 
action for the obstruction to his newly-opened window by 
the defendant’s building. 

A rule having been obtained to enter a nonsuit, pursuant- 
to liberty reserved at the trial, the Court of K. B. made 
the rule absolute. 

Abbott, 0. J., in delivering his judgment, said, 

*‘I am of opinion that the plaintiff is not entitled to Tnaint.<^iTi this 
acfaon. It appears that many years ago the former owner of these pre- 
mises had the enjoyment of Hght and air by means of certain windows 
in a wall in his house. Upon the site of this waU he built a blank 
wall without any windows. Things continued in. this state for seventeen 
years. The Defendant, in the interim, erected a building opposite the 


(s) 3 B, & C. 332. 
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plaintiff’s blank wall, and then the plaintiff opened a window in that 
which had continued for so long a period a blank wall without 
windows; and he now complains that that window is daikened by the 
buildings wdiich the defendant so erected. It seems to me, that, if a 
person entitled to ancient lights pulls down his house and erects a 
blank wall in the place of a wall in which there had been windows, and 
suffers that blank wall to remain for a considerable period of time, it 
lies upon him at least to show, that, at the time when he so erected 
the blank wall, and thus apparently abandoned the windows which gave 
light and air to the house, that it was hot a perpetual, but a tempor- 
ary abandonment of the enjoyment ; and that he intended to resume the 
enjoyment of those advantages within a reasonable period of time, I 
think that the burthen of showing that lies on the party who has dis- 
continued the use of the light. By building the blank wall, he may have 
induced another person to. become the purchaser of the adjoining ground 
for building purposes, and it would be most unjust that he should after- 
wards prevent such a person froili carrying those pui-poses into effect. Por 
these reasons I am of opinion, that the rule for a nonsuit must be made 
absolute.’* 

JBayUy, J., said, The right to light, air, or water, is acquired by 
enjoyment, and will, as it seems to me, continue so long as the party 
either continnes that enjoyment, or shows an intention to continue it. 
In this case the former owner of the plaintiff’s premises had acquired a 
right to the enjoyment of the light ; but he chose to relinquish that 

enjoyment, and to erect a blank wall instead of one in which there were 

formerly windows. At that time he ceased to enjoy the light in the mode 
in which he had used to do, and his right ceased with it. Suppose that, 
instead of doing that, he had pulled down the house and buildings, and 
converted the land into a garden, and continued so to use it for a period 

of , seventeen years, and another person had been induced by such con- 

duct to buy the adjoining ground for the purposes of building. It 
would be most unjust to allow the person who had so converted his 
land into garden ground, to prevent the other from building upon 
the adjoining laud which he had, under such circumstances, been in- 
duced to purchase for that purpose. I think that, according to the 
doctrine of modern times, we must consider the enjoyment as giving the 
right ; and that it is a wholesome and wise qualification of that rule 
to say, that the ceasing to enjoy destroys the right, unless at the time 
vfhm the party discontinues the enjoyment he does some act to show 
that he means to resume it within a reasonable time.” 

Holroydf J,, added, ^‘I'am of the same opinion. It appears that 
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the former owner of the plaintiff’s premises at one time was entitled 
to the house with the windows, so that the light coming to those 
windows over the adjoining land could not be obstructed by tlie owner 

of that land. I think, however, that the right acquired by the enjoy- 

ment of the light continued no longer than the existence of the thing 
itself in respect of which the party had the right of enjoyment; I 
mean the house with the windows: when the house and the windows 
were destroyed by his own act, the right which he had in respect of 

them was also extinguished. If, indeed, at the time when he, pulled 

the house down, he had intimated his intention of rebuilding it, the 
right wotdd not then have been destroyed with the house. If he had 
done some act to show that he intended to build another in its place, 
then the new house, when built, would in effect have been a contin- 
uation of the old house, and the rights attached to the old house 
would have continued. If a man has a right of common attached 
to his mill, or a right of turbary attached to his house, if he 

pulls down the mill or the house,- tlie right of common or of 

turbary will prima facie cease. If he show an intention to build another 
mill or another house, his right continues. But if he pulls down the 
house or the mill without showing any intention to make a similar use 

of the land, and, after a long period of time has elapsed, builds a 

house or mill corresponding to that which he pulls down, that is not 
the renovation of the old house or mill but the creation of a new thing, 
and the rights which he had in respect of the old house or mill do 
not, in my opinion, attach to the new one. In this case, I, think, the 
building of a blank wall is a stronger circumstance to show that he had 
no intention to continue the enjoyment of his light than if he had 
merely pulled down the house. lu that case he might have intended 
to substitute sometliing in its^ place. Here he does, in fact, substitute 
quite a different thing — a wall without windows. There is not only 
nothing to show that he meant to renovate the house so as to make 
it a continuance of the old house, but he actually builds a new house 
different from the old one, thereby showing that he did not mean to 
renovate the old house. It seems to me, therefore, that the right is 
not- renewed as it would have been, if, when he had pulled down the 
old house, he had shown an intention to rebuild it within a reasonable 
time, although he did not do so ea imtmti/* 

Littledale, J, said, “ According to the present rule of law a 
man may acquire a right of way, or a right of common, (except, 
indeed, common appendant,) upon the land of another, by enjoyment. 

After twenty year’s adverse enjoyment the law presumes a grant made 

70 
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before tbe user commenced, by some person wbo bad power to grant. . 
But if tbe party wbo bas acquired tbe right by grant ceases for a 
long period of time to make use of tbe privilege so granted to him, 
it may then be presumed that be bas released the right. I think, that 
if a party does any act to show that be abandons bis right to tbe bene- 
fit of that light and air which be once bad, be may lose bis right in 
a much less period than twenty years. If a man pulls down a bouse 
and does not make any use of tbe land for two or three years, or con- 
verts it into tillage, I think be may be taken to have abandoned all 
intention of rebuilding tbe bouse ; and consequently, that bis right to the 
light bas ceased. But if be builds upon the same site, and places win- 
dows in the same spot, or does any thing to show that be did not 
mean to convert tbe land to a different purpose, then bis right would 
not cease. In this case, I think that tbe owner of tbe plaintiff’s pre- 
mises abandoned his right to the ancient lights, by erecting tbe blank 
wall, instead of that in which the ancient windows were; for be then in- 
dicated an intention never to resume that enjoyment of the light which 
be once bad. Under those circumstances, I think that the temporary 
disuse was a complete abandonment of tbe right.’’ 

§ 52, The material question is, whether the cessation or altera^ 
tion arose from an intention to abandon the right, which 
must be evidenced by the acts of the party. A blocking up, 
of a temporary nature, of a window, as by boards nailed over 
it, might bear a very different construction from filling up 
the same space with bricks and mortar, and the like. 

§ 58. Express notice of an intention not to abandon may be 
shown. The erection, unopposed by tbe owner of tbe ser- 
vient tenement, of a wall, during the blocking up, which would 
interfere with the reopening or the enjoyment of the former 
yight in its fullness, would afford the same test. It is a 
species of encroachment. The character of the alteration in 
the dominant, or of the encroachment by the servient tene- 
ment owner, will give the measuring cast. Thus in LuttrelVs 
cdse{t) an action was brought for tbe diversion of water. The 
declaration stated, that the plaintiff, on the 4th of March 
in the 40th year of Elizabeth, was seised in fee of two old 
jind ruiiious fulling-mills, and that from time whereof, &c. 

(i) ,4 Rep. 87.,a» 
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magncb pars aquce ejusdam rivuli ran from a place called 
Hod weir to the said mills ; and that for all the said time 
there had been a bank to keep the water within the current ; 
and that afterwards the plaintiff, on the 8th October, 41 
Eliz., pulled down the said fulling-mills, and in June, 42 
EUz., in place of the said fiilling-mills erected two mills* to 
grind corn, and the said water ran to the said mills until the 
10th September next following ; and the same day the de- 
fendants fodemnt et fregerunt the bank, and diverted the 
water fr'om his miUs, &;c. 

‘‘ The defendants pleaded not guilty, and it was found against them, on 
which the plaintiff had judgment ; upon which the defendant brought a 
writ of error in the Exchequer Chamber, on which two errors were as- 
signed. The principal of these was, that by the breaking and abating 
of the old fulling-mills, and by the building' of new millg of another 
nature, the plaintiff had destroyed the prescription and could not pre- 
scribe to have any water-course to' grist-mills : ‘As if a man gi-ants me a 
water-course to my fulling-mills, I cannot, as it was said, convert them 
to corn-mills, nec e control. 

“ One of these cases cited in argument was from(w) ‘ where the abbot 

of Newark granted by fine to find three chaplains in such a chapel of 

the conusee, afterwards the said chapel fell, and there 
the time there is no chapel) the divine service shall cease, for it ought 
to be done in a decent and reverend manner, and not at large, subdio ; 
but tenetur, if the chapel is rebuilt in the same place where the old 
stood, then he ought to do the divine service ^gain but (it w^as col- 
lected) if it is built iu another place, then the grantee is not bound to 

do divine service there. 

“ The next case cited strongly supports the principle, that an alteration, 
whereby a greater burthen would be imposed, destroys the right alto-, 
gether* If there be lord and tenant, and the tenant holds to cover 
and repair the lord’s haU, as in the 10 Edw. 8, in this case, if the 
hall falls, yet if the lord builds the hall in the same place where it 
was before, and of such bigness as Tt was before, the tenant is bound to 
cover it; but if it is of greater length or breadth, so as prejudice may 
come to the tenant, or if it is built in another place, or if that which 
was the hall is converted to a cow-house, a stable, a kitchen, or the 
like, he is not bound to cover it; for the lord, by his act, cannot alter 


(v) 10: Hen. 7? 13 a, b, and 16 Hen. 7, 0, a, b. 
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tlie nature of the tenure, nor of the service which the tenant ought 
to do.* 

“It was contended in argument, that the alteration from fulling-mills 
to corn-mills might be injurious to the grantor, because he might have 
corn-mills himself, the proximity of others to which might injure him; 
and the principle was denied, that a man may preserve an easement by 
rebuilding on the same spot, and in the same manner, unless the 
previous destruction had been caused by some act of God, as by temp- 
est or lightning; but it was resolved, that the prescription did extend 
to these new grist-mills, for it appears by the register, and also by 
litz. Nat. that if a man is to demand a grist-mill, fulling-miQ, 

or any other mill, the writ shall be general, de uno malendino, without 

any addition of grist or fulling. 21 Ass. 23, agrees of a plaint in 

assize; so that the mill is the substance and thing to be demanded, 
and the addition of grist or fulling are but to show the quality or 
nature of the mill; and therefore, if the plaintiff had prescribed to have 
the said water-course to his nfiU generally, (as he well might,) then 
the case would be without question that he might alter the mill into 

what nature of a mill he pleased, provided always that no prejudice 

should thereby arise, either by diverting or stopping of the water as 

as it was before ; and it should be intended that the grant to have the 
water-course was before the building of the mills, for nobody would 
build a mill before he was sure to have water, and then the grant of 
a water-course being generally to his mill, he may alter the quality of 
the mill at his pleasure as is aforesaid. 

“ So if a man has estovers, either by grant or prescription, to his 
house, although he alter the rooms and chambers of this house, as to 
make a parlour where it was the hall, or the hall where the parlour 
was, and the like alteration of the qualities, and not of the house 
itself, and without making new chimneys by which no prejudice ac- 
crues to the owner of the wood, it is not any destruction of the pre- 
scription, for then many prescriptions would be destroyed; and although 
he builds a new chimney, or makes a new addition to his old house, 
by that he shall not loose his prescription, but he cannot employ or spend 
any of his estovers on the part newly added, — the same law of con- 
duits and water-pipes and the like. 

“ SOj if a man has an old window to his hall, and afterwards he 
converts the haU into a parlour, or any other use, yet it is not law- 
ful for his neighbour to stop it, for he shall prescribe to have the 
in- such part of his house; and although in this ease the plaintifif 
has made a question, forasmuch ns he has not . prescribed generally 
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but particularly to bis fulling-mills, yet forasmuch as in general the 
mill was the substance, and the addition demonstrates only, the quality, 
and the alteration was not of the substance, but only of the quality or 
name of the mill, and that without any prejudice in the water-course to 
the owner thereof, for these reasons it was resolved that the prescription 
remained.’’ 

So in the recent case of Hall v. Swift^i^) where the plaintiff 
had a right to water flowing from the defendants land, across 
a lane, to his own land, and it appeared, that, formerly, the 
stream meandered a Kttle down the lane before it flowed into 
the plaintiff’s land, and that, in the year 1835, the plaintiff, 
in order to render its enjoyment more commodious to himself, 
a’ little varied the course, by making a straight cut direct from 
the opening or . spout under the defendant’s hedge across the 
lane to his own premises ; and this, it was contended, negatived 
the right claimed in the declaration! Tindal, B. J., in his judg- 
ment, said — 

“If such aa objection as this were allowed to prevail, any right, how- 
ever ancient, might be lost by the most minute alteration in the mode 
of enjoyment, — the making straight a crooked bank or foot-path would 
have this result. No authority has been cited, nor am I aware of any 
principle of law or common sense upon which such an . argument could 
base itself.” 


§ 54. A good instance of Tion user without any intention to 
abandon, whereby the right is not lost, occurs in the case of 
fountains, which dry up for a season and burst forth again. 
Here the tight revives with the flow of water. This case is 
likely to occur in India. In Hall v. Swift, above quoted. Tin- 
dal, C. J., said, 

“It is further objected, that the right claimed has been lost by 
desuetude, the water having many years since discontinued to flow in its 
accustomed ehannel, and having only recommenced flowing nineteen years 
ago* That interruption, however, may have occasioned by the excessive 
dryness of seasons, or from some other cause over which the plain- 
tiff had no control. But it would be too much to hold that the right 
,is, therefore, gone ; , otherwise, I am at a loss to see why the interven- 


(v) 6 Scott 167- 



550 


PARTIAL ENCROACHMENTS. 


tion of a single dry season might not deprive a party of a right of this 
description, however long, the course of enjoyment might be.” 

§ 55. So the Civil Law '' Si gtti ex fando sutrino aquam ducere soliti 
smty adiermt me^ proposuermique — aquam^ qua per aliquot annos un mnt, 
ex fonie qui est in agro sutrino^ ducere non potume, quod fom exarumet ; 
et poatea ex eo fonie aqucm fiuere ccepisse^ petiertint que ine-^ut quod Jus 
non negligentid out culpa and amiserant, sed quia ducere non poteranfy 
his restitueretar. Quorum miki posiulatio cum non iniqua visa sit sue- 
currendum his puiavL Itaqne quod jus habuerunt tunc cum primum ea 
aqua pervenire ad eos non potuit, id eis restiiuere placet, {^) 

§ 56. When there has been an encroachment by the do- 
minant, and its amount can be ascertained and separated, it 
may be so ; and the original easement remain ; but when the 
encroachment is of such a nature as not to be capable of 
reparation, the easement is lost. The man pays the penalty 
of his own act. He shall not impose an additional burthen 
on the servient. The Eoman law recognized this difference. 
Thus though an excessive or unwarranted use were made 
of a right of way, the right nevertheless remained, the party 
being punishable for the trespass. 

“ Si is cut via ml actus debebatur, ut vehicull certo genere uteretur^ 
alio genere faerit ususy videamm ne amiserit servitutem ; et alia sit ejus 
conditio qui amplius oneris quam licuit vexerity magisque hie plus quam 
aliud egisse videatur — sicuii si latiore egisse videatur — Sicuti is laiiore 
iHnere us^is essety aut si plura jumenta egerit quam licuity aut aquee ad- 
wisemrit aliam, 1 deoque in omnibus istis quoestionibus servitus quidem 
non amittitury non autem coneeditur plus quam pactum est in servitute,^^[^) 

§ 57. But a roof might not be so lowered as to render 
the stillicidAmm more burthensome. 

Stillicidium quoquo modo adqukitum sit altius tolti potesty levior enim 
fit eo facto servitus — cum quod ex alto cadet lenids et inter dum direptumy 
mo perveniet ad locum seroientem — inferius demitti non potest quia fit 
gravior servituSy id esty pro stillicidio fiumen, Eadem causa retro duel 
potest stUlicidium ; quia in nostro magis incipiet cadere; produoi non 
potesty ne in alio loco cadat stillicidium quam in quo posita servitus est; 


(w) li. 85, ff.de, serv. prad rust («) L. 11, qam* sm* ainiU 
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lenius facere ^pdterimns, acnua non, Et omnino sciendum est-^meliorem 
vicini conditionem fieri posse ^ deter lorem non posse ^ nisi cdig^uid notninatim 
sermtute imponenda immutatmn fiuerity 

§ 58. An injory arises not only -where the entire ease- 
ment is prevented, hut where it is in any way substantially 
lessened or deteriorated. 

says Bracton, si quis aliquid fecerit quominus ad fontem, 
ire possity vel haurire, vel de fiontcina aquce^ non tantam aquam ducere 
vel haurire^ tales cadere possunt in assisam,’’ 

§ 59. Nor must the secondary easements, by which the 
principal is enjoyed, , be interfered -vsdth. 

ItBfn ' says Svct^tOThi § ** si ^nis ivs ^Toliih&tu-Ty Juihet actloitem 

^utzTS ^uis o&sifuxitj Qiiiu cui concediiuy haustus si coticcdiiur iter ad 
fontem et accesms” but mere threai;^ signify' nothing. 

§ 60. The remedy may be by the act of the party, who has 
a right to enter upon the land of the servient tenement to 
abate a recent nuisance. If a man make a ditch in his own 
land, by means of which the water which runs to my mill 
is diminished, I may myself fill up the ditch. 

§ 61. If a man erects upon his own soil any thing which 
is a nuisance to my mill, house, or land, I may remain on my 
o-wn soil and throw it do-wn. And so I maly enter on his soil 
and throw do-wn the nuisance, and justify this in an action of 
trespass. 

§ 62. If a nuisance be made to my freehold, I may enter 
on his land who made it, and deject the nuisance. If a 
man stops my way to my common, and incloses the com- 
mon, I may justify the dejection of the inclosure of the 
common or way. 

§ 68. If a nuisance be made to my land in which I have an 

estate for years, I may still deject the nuisance. Nor need 
there be any previous notice or demand given. In many cases 
irreparable mischief might occur, as to gro-wing crops by the 
cutting off or damming up a channel, if the party aggrieved 
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were forced to wait for the slow process of the law ; and he 
may therefore take the law into his own hands, but he must 
use no more force, noi' work greater damage than sufficient to 
abate the nuisance, and to restore the condition of things to 
the statvbs ante helium. It will be advisable however, where 
no immediate inconvenience or damage accrues, to resort to the 
law ; as thereby all chance of affirays and breaches of the peace 
is avoided ; and a Court of Equity will interfere by Injunc- 
tion, where the right is clear and the injury manifest. In Blahe- 
more v. Olamorganshire Canal Navigationiy) Company. Lord 
Brougham said, 

The leading principle then on which I proceed in dealing with this 
application, the principle which, as I hiiinbly conceive, ought, generally 
speaking, to be the guide of the Court, and to limit its discretion in 
guanting injunctions, at least where no very special circumstances occur, 
is, that only such a restraint shall be imposed as may suffice to stop the 
miscliief complained of, and where it is to stay further injury, to keep 
things as they are for the present.’* 

And a fortiori will the Court afford an ample remedy when 
the inJEringement is already complete. 


(y) 1 MyL 4c Kee. p. 184. 
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See Triid. . . , • 

when no ground for equitable relief,.., . 

... 233 


See Mortgage. 


ACCOUNT STATED 


on what ground ; its force ; 


... 194 

may be opened for fraud, • 

... 

... 194 

‘‘ surcharging and falsifying,’’ 

... 

... 194 

effect of long acquiescence in, 

... 

... 194 

ACCRETION.— See Alluvion. 

ACTIOir' 

fraud never gives ground of,' 

... 

... 22S 

“ on the case,” origin of, 

* % 

... 100 

suspended by felony, ... 


... 121 

not by misdemeanour, ... 


... 122 

OIL false afidraiation. 

f •» 

101 

ACT OE GOD.— See Bill of Lading^. 

ACT OE PARLIAMENT.— See . 

71 
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ACQUIESCENCE 

its effect on Civil contract, 
on catching bargains, ... 

See Limitation. Infancy. 

in breach of Trust, by cestui qui trust, 

ADMINISTEATION 

of effects of deceased, equity juiisdiction as to, ... 

See ’Executor. 

Administrator General’s Act, 

ADULTERY 

connivance by husband defeats right of action, ... 

ADVERSE POSSESSION 

equitable doctrine as to, 

APEIRMATION 

false, cause of action, ... 

AGENCY 

agent defined, ... ••• 

agent cannot delegate authority, 
how appointed, ... ••• 

RifirSTs OF Principal against Agent, 

Duties or Agent to Principal enumerated, 

Del credere, ... ... •••■ 

duty to keep clear account, 

property distinct from own. 

Rights of Agent against Principal, 

Rights or third Persons against Principal, 
foreign principals. 

Story’s remarks on, .... 

Principal adopting acts of agent, ... 

Power of agent to bind principal by disposition of propeHy, 
Pactors Acts, .... — . 

Undisclosed principal, ... 

Payment to agent, 

Principal liable for agent’s, acts, 

in case of master and servant, ... 

of employer and contractor, 

distinctions between and ... 

Principal not liable for agent’s malicious trespass,... 
Principal not criminally liable, ... ... 

Jfetification of criminal acts, 


Page. 

267 

278 

859 

22 

353 

299 

. 36 

101 

392 
392 

392 

393 

393 

394 
394 
394 
394 
394 
397 

397 

398 
398 

401 

402 

403 

404 

404 

405 

406 
498 
408 . 

- 40 ? 
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AGENCY — continued. Page. 

Agent’s power io pledge, liow determined, ... ... 408 

lliGHTs OP Principal against Third Parties, ... 408 

when Principal adopts acts of agent, ... 409 

Eights op Agent against Third Parties, ... ... 409 

when Principal undisclosed, ... ... 409 

agent signing as such, liability of, ... ... ... 410 

exceeding authority, ... ^ ... 412 

paying over to principal, ... ... 413 

Dissolution of relationship, ... 414 

where interest coupled with authority, ... ... 415 

AGENT 

Purchase from principal, ... ... ... 250 

See Fivicipal. Notice. 

may be employed by Trustee, ... . ... 341 

ALLUVION 

right of, '... ... ... ... ... 176 

ANCIENT LIGHTS ... ... ... ...114-153 

APPEAL 

courts of, ... ... ... ... ,,, 59 

duty of judge of, ... ... ... ei-GS 

APPEENTICE. — See Correction. 

APPROPEIATION OE PAYMENT 
See Guarantee. 

Doctrine of, laid down, ... 

Debtor has the first option, 

His intention may be inferred from acts, 

Creditor’s right, if debtor does not. ... 

need not appropriate immediately, 

difference in Eoraaii law, 
course of, by law, where none by parties, 

Eii’st to interest, 

AllBITEATION 


effect of clauses in partnership deeds, ... ... 413'! 

when agreement to refer excludes jurisdiction of courts, 439 

AEBITEATOES 

choice of, ...' ,... ... 91 

ousting jurisdiction of Courts by, ... ... ... 31 f5 

AEGUMENTUM AB INCONVENIENTI, ... ... 77-96 


383 

384 

385 

385 

386 
3S6 
3.6 

387 
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AEISTOTLE 


Page. 

Ms definition of equity,... 

• . « 

36 

shows equity is equality. 

... 

53 

AETIPICIAL STEEAM.-^See Water. 

ASSIGNEE 

•of Bankrupt, or Insolvent, purchases by,. 

... 

... 250 

ASSIGNMENT 

grantor cannot convey more than Ms own, 

188 

Exceptions, 

... 

... 189 

Hindu father cannot assign ancestral 

property, 

... ISS 

of pension. See FtMie Folky; Fraud. 

ATTOENET 

implied contract by, to act with skill. 

... 

... 1]9 

duty to tell client the law. 

... 

... 203 

purchase from client,* 

... 

... 250 

and client, relation of, , 

... 

869 

See Fraud. Fiduciary Felaimi. Notice. 

AUCTION 

engagement not to bid at, 


... 257 

See Fraud, 

Employment of puffers at, 

... 

... 258 

AVERAGE- GENEEAL. — See Contrihuihn, 

BAILMENT 

... 

... 433 

care requisite in regard to. 

... 

... 106 

Depqsitium, defined, 

... 

... 433 

degree of care requisite, 


... 434 

CoMMODATUM, defined, . ... 


... 434 

degree of care required, 

... 

... 435 

conditions of loan must be observed, 

• •• 

... 435 

Locatio bet, defined, 


CO 

degree of care required. 

... 

... 436 

, Vadium, defined, ... . 

... 

... 437 

Pawnee may use. 

... 

... 457 

on default, pawnee may sell, 


... 437 

distinction between, and lien, 

... 

... 437 

Locatio opekis paciendi, defined, 


... 438 

cai'e requisite, 

... 

... 438 

Negdegt, considered, ... 

• . » 

... 439 

Innktbeper,,.* " ' 

».* 

441-443 

Lodging House K.EEPEB, ... 


#.i 443 
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BAILMENT — cordimed. 

Oaerises^ ••• ••• *' 

duty as to goods, 

„ „ passengers, ... 

„ „ live stock, ... 

must ask reasonable price,... 
change in law as to carrying safely, 

'' common carriers’’ 

Laud carriers act. 

Shipowners liability, 

limited by Bill of Lading, 
Bailway CAUiaEus, 

what constitutes Terminus, 
where terminus beyond jurisdiction, 
passengers baggage, 
consignor’s right to countermand, 
time for performance of '^contract, 
Bailee bkeaeino bulk ... 

liable under Breach of Ti'ust Act 
„ „ Penal Code, 

See Mortgage. 

BANKEUPT.— See Amgnee. 

BAEGAIN.— Catching. 

See ¥mud. 

BELIEF 

effect of, on misrepresentation, ... 

BILL OF LADING. — See Bailment. 

Terms of exception usual in, 

Act of God, Enemies, P'ire, Perils of Sea, 

BLACKSTONE 

his definition of Equity considered,... 


Page. 

... 444 

... 4t5 

... 445 

... 44f> 

... 446 

... 447 

... 45S 

... 45a 

... 453 

... 453 

... 454 

... 454 

... 457 

... 457 

... 860 
' ... 461 

... 46a 


233 

453 
... 453 

33 


BOND 

lost : party suing on, must give evidence of loss, ... ,,.4 3-223 

Usurious, terms on which decree given on ; ... 48 

Injunction from suing on, on what terms, ... ... 48 

obligee releasing one of co-obligors under mistake of law, no 

relief...* 200 

BOTES. — See Basement, 

BEACTON 

borrows largely from Koman Law, ... 83 
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INDEX. 


Pagjb. 

BREACH OF TRUST ACT. 

See Trust. Bailment, 

BREAKING BULK.— See Bailment, 

BENAMEE TRANSACTIONS ... ... ... 278 

notice, ... ... ... ... ... 294 

character of, ... ... ... ... 321 

presumption of, may be rebutted, ... ... ... 333 

CALLS. — See Jomi Bloch Compa^iy, 

CANCELLATION 

of instruments, when aided, ... ... ... 209 

CARE 

necessary in dealing with own property, ... ... 154 

by master, for protection of servant using macliinery, ... 13i-4 

See Master and Bermnt, ^ 

CARRIER 

duty of to carry — 'Ballnmd^ ... ... ... Ill 

CASE 

action on, ... ... ... ... ...84-100 

CATCHING BARGAINS.— 'See Unconscmiahle Bargains. Brand. 

CATTLE 

enticing away, ... ... ... ... Ill 

straying, ... ... ... ... ... 115 

CAVEAT EMPTOR 

doctrine of, ... ... ... ... 208, 229, 243 

CERTAINTY 

necessity of in the administration of tlie Law, ... 60 

in contracts to be specifically performed, ... ... 314 

CHALLENGE 

of jury, ... ... ... ... 59 

CHAMPERTY, ... ... ... ... JS58 

See Brand, 

CHANCE 

acts result of, not punishable, ... ... 2.6 

See Intention, 

CHANNELS 
See floater. 
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CHARACTER Page. 

represeutatioiis as to, or faith of which third party acts, ac- 
tionable, 101 

giving servant, not libellous, ... ... 103 

CHARITIES 

equity j urisprudence over, ... ... ... 22 

CHARITY ... ... ... ... 152 

CHEQUE 

See NegU(jence. 

CHILD 

See Correction. 

CHITTY 

his illustration of the necessity of knowledge of all divisions 

of Law. ... ... * ... 13 

CHOICE 

See Intention. 

CITIZENSHIP, ... ... ... ... ... 152 

COLLATERAL SUPPORT 

right to, ... ... ... ... ... 154) 

COLLISION 

of ships, ... ... ... 114-116 

COMMODATUM 
See Bailmentn 

COMMON LAW 

twenty sources for ascertaining, ... ... ... 82 

COMMON SENSE’’ 

fallacy of, ... ... ... ... 3 

Mr. George Norton’s remarks on, ... ... 3 

COMPENSATION 

See Sjoecific Performance. Jorfeiture, 

COMPOSITION DEEDS 
See Creditor. Fraud. 

“ COMPOS MENTIS” 

See Lunatic. Fraud. Intoxication, Married Woman, Infant. 

' COMPROMISE 

of doubtful right upheld, by Equity,.., "... ... ^04 

of rights which turn out other than what parties thought, ... 201 
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INDEX, . 


COXCEALMENT — what will vitiate policy— See hisiircmce. Page. 

by silence,.., ... ... 237 

when duty to disclose, ... ... ... ... 24^1;^ 

moral duty to disclose,.., ... ... . ... 347 


CONDITIONAL SALE 
See Mortgage, 

CONFIDENCE 

relation of, requires faith, ... ... 205 

when reposed, equity will protect, ... ... 268 

See Tidiiciary Jidatiou, Fraud.) 

CONNIVANCE 

by husband at adultery, ••• ... ... 299 

CONSENT — See Contract, 

the elements of, considered, ... ... ... 196 

its actions in respect to Infancy, Coverture, Lunacy, Drunken- 
ness, &c. ... ... ... ... 197 

Aristotle’s doctrine of, ... ... ... ... 198 

See Intention. 

necessary from both parties to vary contract, ... ... 192 

waives error, ... ... , ..* 299 

CONSEQUENCES 
See Judgment, 

CONSIDEEATION 


what will support promise, ... .. ... 88 

purchaser for value — See FtircJiaser. Immoral Contract, FuhUc 

Folicy^ ... ... ... ... 44 

Inadequacy, mere, not ground for setting aside contract, 322-254 
corrupt, used agamst public policy, ... ... ... 2 <34 

immoral, ... ... ...' ... ... 265 

valuable, good, consideied, ... ... ... 286 


valuable, meritorious, inadequate, ... ... 

See Specific Ferfommce, 

CONSIGNOPt 

right to countermand. ... ... 

See Bailment, Stoppage in T7*ansitu, 

CONTBACT 

implied, to act with skill, ... , ... ... 119 

dciKxages for breach of, (see Measure of Damages) cannot be de- 
. parted from but by mutual consent,. ...v 192 
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CONTEACT — continued. 



Page. 

accident no excuse for non-performance of, 



223 

voided by fraud, 

* * 4 

... 

228 

See Trand, Comideration, Tuhlic "Folicy, 

Wager. 

Mainte- 


nance. Champerty. Immoral^ 

... 

... 

265 

right to sue for misfeasance or nonfeasance, 

... 

... 

118 

rendered illegal by Statute, 



266 

effect of acquiescence on void, 

... 

... 

267 

in fraud of creditors, ... 

... 

... 

278 

privity of— See Equity^ 

See Specific Performance. 

... 

... 

278 

ultra specific performance of, 

time for performance — See Bailment 


... 

323 

CONTRACTOE vs^Iien liable for acts of employees, 


... 

186 

when liable for damage done by his worknjen, 

... 


186 

when act lawful, 

... 

... 

186 

who not employer, ... *... 

See Agency. 

... 

... 

405 

CONTBIBUTION,— See Quarantee. 




between Legatees, 

» » . 


374 

in cases of jettison. 

... 

... 

374 

general average, 


... 

374 

no compulsory, between wrong doers. 



374 

CONVEYANCE . 




in fraud of creditors, ... 


... 

278 

of purchaser, 


... 

279 

testoffraud. 


... 

279 

disthiction as to voluntary. 

... 

... 

280 

CORRECTION 




of child, scholar, apprentice. 



183 

COVENANT 




See Specific Verformance. 




CREDITOR 




contracts in fraud of, equity against,... 

... 

f .. 

278 

subsequent, in case of voluntary settlement, 

... 

... 

281 

secret composition deeds, 

«»« 

«»• 

282 

CRITICISM 




fair, not Hbellous, 

»« • 


103 

CUSTOM 




of shaving or midwifery, (native,) not sustainable as 

Meerassie 


right,... ••• . **« 


... 

165 


72 
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DAMAGES 



Page. 

injury gives right to some, though nominal, 

... 


97 

danrmm absque injuria^.,, * ... * 

* * • 

* • « 

102 

instances of, 

from neglect— See Neglect, 

• •• 


103 

enticing cattle, 


« • « 

111 

from unlawful acts, ... 



111 

from contract to act with skill, 
measure of— See Measure, 

... 

« • • 

119 

too remote in contract, ... 

... 


128 

too remote in tort. 

... 

• • • 

136 

not to be vindictive, ... 

... 


128 

from Plaintiffs own act. 

... 


112 

from breach of contract. 

... 

• ** 

118 

when private right merges in public wrong. 

... 


119 

nature of, ... . ... ... . 

... 

• • • 

123 

motive cannot be regarded in*contracts> 



126 

may be in torts, 

... 


127 

judge cannot give more than asked, ... 

• •• 


137 

may give less, 

... 


137 

mitigation of, in case of contracts, ... 



139 

rules for determining penalty, ... 

... 

■139-147 

liquidated damages, 

... 

... 

139 

courts of equity’s power to give. 

... 

... 

283 

See Specific Ferformancey,,, 

... 

... 

304 

Measure of Damages, 




DAMNUM ABSQUE INJUEIA 

... 

... 

102 

' instances of, 

... 

• •• 

103 

legal acts: privileged communication: fair 

criticism 

5 pnlling 


houses down to check fire : from exercising lawful right,... 

104 

where damage result of Plaintiff's own act. 


... 

112 

DANGEPOUS AlSriMALS, ... 

... 

112, 136, 187 

instruments, use of. 

... 

... 

179 

machinery, 


... 

180 

DEBTOP. — See Creditor, Executor, Eraiid, 




DECEIT, no action for misrepresentation, where no moral fraud, ... 

281 

DEED 




wiat notice it gives. See Notiee.,,. 

... 

»*« 

295 


DEPOSnUM'-^See 'Bailment, 
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“DICTUM” 


Page. 

force of, ... 

.»• »*• 

74 

DELICTUM— See Fari Delicto. 

DISCOVEEY, ... 

... ... 

21 

now obtainable at common law. 

... 

24 

“ DOLUS MALUS” 

described, 

... .*4 

238 

DOMAT 

deduces all law from tbe two great Cbristian commandments, 

153 

on accident, 


226 

study of, recommended, ... 

... 

31 

DEIYING 

negligent, ... 

... 

116 

DBUNKENNESS, 

... ... 

211 

artificial madness, ... ^ 


216 

dealing with persons under. 

... 

252 

DUBESS, 

211,813 

per minas,... 

••• ... 

218 

contracts made under, ,,, 

... 

253 

DUTY 

cast by law on parties to do acts, 


111 

cast on party by law, must not be avoided, 

... ... 

188 

— ^ to disclose facts, 

... ... 

208 

See Misr-epresentation, 

when duty to speak truth, 

««• ... 

234 

— to make disclosure. 

#f« ... 

246 

EASEMENTS ... 

. • . 

481 

of necessity 


1,86 

effect of notice. 

• ... 

226 

See Notice, 

defined, ... 


481 

afiarmative. 


482 

negative, ... 


483 

division of. 

# • « • 

483 

ongin of, ... 


483 

lie in grant, ... 


483 

license. 

♦*# 

484 

executed; executory, ... ... 


485 

on severance, 


490 
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EASEMENTS - continued. 

reservations of. 



Page. 

... 49i 

what enjoyment constitutes. 

... 


... 498 

Of Wateb. 

natural right to 


... 

... 495 

by occupancy, 


... 

... 498 

Mason v, Eill, 


.*• 

... 501 

artificial right to, 

••• 

. i. 

... 503 

to throw back water, 

... 



to prevent flow, 


•••! 

... 503 

position altered, 


•••) 


subterraneous waters, 

. .. 

... 

... 512 

lakes. 

... 

. . . 

... 517 

tanks. 

• . . 

... 

... 517 

windmills, 

... 

... 

... 517 

light, 


... 

... 519 

prospect, 

... 

... 

... 519 

Alteration op tenement does not alter 

easement. 

520 

right of way, 

... 

... 

... 523 

Mnds of, spedfled. 

• « « 

... 

... 623 

right to support, 


... 

... 529 

perpendicular ; lateral, ... 

.44 

... 

... 539 

No additional burthen to servient, 

... 

... 534 

buildings supported by buildings. 

... 

... 

... 5S4 

damages to servient, ... 


4 « « 

535«41 

repairs, 



542 

Extinction of easement, 

... 

#•4 

... 543 

intention to abandon, ... 



... 546 

notice of, ... 


... 

... 546 

non user, ... 

... 

... 

549 

encroachment, 

... 

... 

... 550 

remedy, ... 

... 

... 

... 551 

by act of party, 


... 

... 551 

by court, ... 


... 

... 552 

EMPLOTEB AND CONTRACTOR 

... 

... 

... 405 

See Jgeitey. 

ENEMIES 

See BUI qf laiing. 

ENGAGEMENTS 

may be the result of accident^ 

*•« 

«*« 

. ... 227 
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ENTAIL . Page. 

. See lee Tail. 

EQUITABLE DEFENCES 


now pleadable at common law. 


... 

24 

EQUITY 

Begulations require judge to be guided by, 



1 

is prior to law, - 


... 

13 

separation of law and, ... 


... 

14,19 

misapprehension as to character of, ... 


... 

14 

province of, described, ... 


... 

15 

court of, bound by settled rates. 


... 

16 

follow the law, ... ... 


... 

16-32 

Mr. Justice Norton’s remark on 


... 

18 

some of the heads of jurisdiction enumerated, 


•«* 

22 

jurisdiction, wherein defective. 


... 

23 

law reform, how it affects jurisdiction of, 


... 

24 

necessity of studying principles of, ... 



26 

must ever exist, even when code. 



26 

definition of by Aristottle, 


. I • 

26 

limits of, by Ethics, 


* « • 

28,32 

conflict between law and, exemplified, 


... 

22 

construction, rules of, same as those of law. 



33 

does not relieve merely because law is hard, 


... 

33 

Court of, does not possess legislative power, 


» . » 

34 

where no rule of law. Equity follows its own. 


. . • 

84 

as to Statutes of Limitation, 


. • « 

35 

adverse possession. 



36 

lapse of time, 


... 

86 

judgment presumed satisfied after 20 years, 


... 

37,39 

laches discountenanced, • ... 


... 

37 

stale demands discountenanced. 


... 

37 

neglect discountenanced, 


... 

37 

mortgages, payment of, or foreclosure presumed 


... 

88 

will remove a statutory bar, when, ... 


... 

39 

when equity equal, law prevails. 


... 

42 

purchaser for value without notice, ... 



42 

pmmium pudidtice 



42 

in pari delicto melior est conditio possidentis. 


... 

43 

priority in time 


«.« 

46 

He who seeks equity must do. 


... 

48 

in the particular matter to which suit relates, 


49,308,810 
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EQUITY — continued. Page. 

iniqiiitous plaintiff sh all not recover, ... ... 53 

equity is equality, ... ... ... ... 53 

Aristotle’s remarks on,.., ... ... 53 

instances of the maxim,... ... 5g 

largely applies Eoman law, ... ... $3 

declares deliberate consent binding, ... ... ... 19 g 

will not relieve against mistake of law, ... ... 2OO 

compromise, on doubtful point of Law, upheld, ... ... 28 

favours family arrangements, ... ... ... 20I 

See Mistake. Ignorance. Caveat Bmjgtor. 
relieves in cases of fraud... ... ... ... 239 

when it wiU give damages, ... ... ... 283 

the principal on which it decrees specific performance, ... 305 

See Specific lerformance. 

considers that done which ought to be done, ... ... 30 6 

looks to substance more than form ... ... 307,314 

agit in personam^ ... ... ... ... 309 

doctrine as to purity of contract, ... ... ... 313 

jurisdiction in partnerships— See Partnership. 

EQUITY OP EEDEMPTION 
See Mortgage. 

ESTATES TAIL 
See Pee Tail. 

ESTOYEllS 

See Easements. 

ETHICS 

limit equity, ... ... ... 28 

obligations of, give no cause of action, ... io3 

EXECUTOE 

colluding with debtors,... 

See Fraud. 

See Torts, ... ... ... ... 344^ 

EXPECTANT HEIE 

See Fraud. Catching Bargains. 

EACTOES ACT 
See Agency. 

EALSE IMPEISONMENT 

motive regarded, in assessing damages, 127 

in action for^^See Measure of Damages. 
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Page. 

FAMILY AEEANGEMENTS UPHELD 

... 301 

but wteu liability to imposition &c. will be set aside. 

... 305 

EAERIER 


duty to slioe, 

... Ill 

TEE TAIL 


history of,... 

78 

EEIGNED ISSUE, 

32, 23, 25 

EEME COYEET, 


See Married Woman. 


EELONY 


where private right of action merges in, 

... 122 

misprision of, 

... 231 

EENCES 


neglect of,... 

110 

lopping, must not injure neighbour’? property, 

... 154 

EEEOCIOUS ANIMAL 


damage from. 

113 

EEBEYMAN 


duty of, to feriy, 

... Ill 

EICTIONS OF LAW 


founded on equity. 

89 

instances of. 

89 

FIDUCIAEY EELATION 


See JPrand, 


Parent and Child, 

... 268 

Trustee and cestui qui trust, 

... 268 

Attorney and Client, ... , 

269 

Principal and Agent, 

... 

Guardian and Ward, ... 

... 272 

Principal and Surety, ... 

... 273 

See ^ecific J^erfonnance, 


FIEE 


negligently caused, liability for, ... 

... 105 

accidental,... 

... 109 

pulling down house, to stop, not actionable. 

... 103 

See Bill of Lading^ 


FIKEWORKS. 
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POECE 



Page. 

See Int€7iiion, 




Acts done under legal compulsion, *.• 

*•* 

... 

217 

FOEECLOSURE 




of mortgage when presumed. 

... 

• *« 

38 

See Mortgage, 




EOEEEITUEE 




equity relieves against, . . , 

... 

• «« 

22 

not against forfeiture of shares of Company 

for non payment of 


cbEs, 

... 


148 

no relief when Statute works. 

*. . 


149 

none when compensation is sufficient, 

... 


148 

FORMS OF ACTION. 

... 


112 

FRAUD. 




will open an account stated. 



194 

voids contract ab initio, . . . 


• »« 

228 

courts do not lay down definite rules about, 

* • • 

#•# 

228 

cannot form ground of action, 



228 

described by Lord Hardwicke, 



229 

division of, 



229 

Legal and moral, considered. 



230 

misrepresentation, effect of, see Misrepresentation. 

Action of 


deceit when it lies for, 

... 


231 

when want of knowledge. 

... 

... 

233 

actual ; constructive, 

... 


242 

SUGGESTIO EALSI, 

... 

... 

242 

must be of something material, 

... 

... 

242 

as to matter in which one party trusts the 

other, 


243 

when one party not justified in trusting the 

other, 


245 

„ knows the respresentation 

false. 

... 

246 

party must have been misled to his injury. 


... 

246 

StfPPEESSIO VEPI, 


... 

246 

moral duty to disclose, 

... 


247 

as to intrinsic and extrinsic matter. 


... 

248 

caveat EmptoTy rule of. 

... 


248 

relations of the parties to be considered, 

... 


249 

Purchases by agents trustees, &c, ... 

... 

... 

260 

on infants, married women, persons of weak 

inteEect, 


261 

undue inffuence, 



261 

intoxication. 


... 

252 
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FRAUD ^continued 

unconscionable bargains, . .... . 

inadequacy of consideration, 

Constructive Fraud, ... 

void against public policy, 

marriage brokage bonds, 
settlement in fraud of marital power,,.* 
conditions in restraint of marriage, ... 

of trade, 

engagements not to bid at auction, 

• employment of puffers at, 
assignment of pension,... 
wager contracts, 
maintenance and champerty, 
contracts for sale of public offices, ... 

■ — affected by moral terpitude, 

against public poliey, spme enumerated, 

Fiduciary relation , 

See Mistake, Misrepresentation. 

Parent and child. 

Trustee and cestui qui trust, 

attorney and client, ... ... ... 

Guardian and ward, ... 

Principal and surety, ... 

Frauds affecting third parties, ... 

catching bargains, 

niust be under pressure, 

Equity copies Macedonian law, 

. acquiescence destroys relief, 

conveyances in fraud of creditors, ... 

— _ — in fraud of purchasers, ... . , * 

— voluntary conveyances, . . . 

fraudident preference, ... 

— secret composition deeds, 

Executors colluding with debtors, 

Pleading fraud, unsubstantiated, ... ... 

power of new appointment cannot be used for fraud,... 

GENERAL AYEEAGE 
See Contribution. 

GENERAL RULES 

necessity of, ••• , 


Page. 

254 

254 

255 

255 

256 

257 
257 

257 

258 
258 
258 
258 
258 
262 
263 
266 
268 
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Page. 

GIFT, iiTevocable, 

... 

192 

voluntary, good against donor though void against 

purchasers, 

192 

GOOD CONSIDEKATION 



See Consideration, 



GOODS 



duty of carriers as to. 



See Bailment, 



GEANT 



carries with it all necessary to its enjoyment, 

... 

86 

can only convey what the grantor has, 

... 

188 

exception,... 

* • • 

189 

GUAEANTEE 



defined. 

... 

865 

amount of disclosure requisite in, ... 

... 

366 

form of guarantee, ... . ^ ... 


368 

instances of ordinary guarantee, 


369 

extent of surety’s liability. 

... 

370 

continuing guarantees, ... 

... 

370 

discharge of one surety discharges all, 

note k 

370 

Surety how discharged. 

... 

370 

Suvety released on erroneous representation. 

... 

372 

when position of surety altered by Legislation, ... 

... 

372 

reimbursement of surety by principal, 

... 

873 

contribution between co-sureties, ... 

... 

371 

in some cases implied by Law, ... 

... 

374, 

indemnity of surety, principles of, ... 

... 

375 


right of surety to securities iu hands of creditors, on payment 


of debt. 

... 375 

when no collateral security. 

... 376 

alteration in law by 19 & 20 Tic. c. 97, 

... 381 

what surety may charge against principal. 

... 381 

appropriation of payment. 

... 382 

GUAEDIAN 


dealings by, with ward. 

...251,271 

HAEDSHIP 


of particular case, no ground for departing from general law, 

69 

may be considered in cases of specific performance, 

97 

HEIE EXPECTANT 


See QatcUng Bargai7t,\ 
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HINDU LAW Page- 

incobate right of sons in the inheritance, 188 

See Amgnmmb, 
family. See Notice, 

HIRING- 

See Bailment, 

HUSBAND 

in equity. Trustee for wife, ... ... 325 

IDIOTCT 

See Intention, ... ... 211 

IGNORANCE 

of law, affords no excuse, ... ... ...198-217 

in respect to public, ... ... ... ... 199 

to private, Roman Law, ... .... 199 

does not affect case, when relation of confidence exists, ... 203 

pure, of fact, without imposition will entitle to relief, ... 206 

but the fact must be one affecting the contract, not merely 

collateral, ... ... ... ... 206 

must he such as a party could not have removed by due diligence, 207 
where no duty cast on the other party to inform, ... 207 

doctrine of caveat emptor, ... ... ... 208 

when equal means of information open to both, ... 208 

when instrument erroneously drawn, ... ... ... 209 

ILLEGALITY 

See Contract, Consideration, Traud, Specific B erf ormancc^hz,^,^. 265 

IMPLIED CONTRACT 

on part of professional men to adt with skill, ... 119 

IMPRISONMENT 

justifiable, no cause of action, • ... 102 

INCONVENIENTI 

argumentum ab, ... ... ... ... 24 

INDEMNITY 

by party suing on lost bond,^ 48 

INDIAN JUDGES 

difficulties of, ... ... ...1,2-11 

INFANTS 

Equity’s jurisdiction over, ... ... 22- 

Intention. .... , ... ... 213 

different Epochs in infancy, ... ... 213 



INDEX. 


672 

JNPANTS — continued. Page. 

malice iiij,., — ... ... 214 

frauds on, ... ... ... ... ... 251 

plea of, not relied on, ... 299 

See Sepdjio 'Performance, 

INFLUENCE 

See Undue Influence, 

INHERITANCE 
See Eindu Law, 

INIQUITY , , 

lie that hath done, shall not have equity, ... 52 

INJUNCTION .... ... ... ... ... 19 

power of Common Law Courts, as to, ... ... 24 

See Partnership, 

INJURY 

amounting to felony, doctrine of Merger^ ... ... 120 

from dangerous animals, ... ... ... 112 

from dangerous instrument, ... ‘ ’ ... 179 

from dangerous maeWnery, ... ... ... 180 

INNKEEPER 

bound to entertain, ... ... ... ... Ill 

See Bailment, 

INSOLVENCY 

fraudulent trusts. in, ... ... ... .... 44 

See Assignee, 

INSURANCE 

policy of, what concealment will vitiate, ... ... 23d 

rule in equity, , ... ... 238 

INTENTION ... ... ... ... ... 211 

in criminal matters, ... ' ‘ ... ... 212 

when defect of understanding, ... ... ... 212 

where act result of ignorance, ... ... ... 212 

of chance, ... ... ... 212 

— ■ — of external force, ... ... 212 

how proved, ... ... ... 220 

INTEREST 

liability of Trustee to pay,. _ ... . .... 283 

Mortgage, _ ... 
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INTOXICATION Pabe. 

dealing with persons under, ... ... 351 

ISSUE 

when judgment may proceed on one only, ... ... 72 

JETTISON 

See Oontrihition. 

JOINT PUECHASEES 

trust in cases of, ... ... ... ... 339 

JOINT STOCK COMPANY 

when share forfeited for non-payment of calls, no relief, ... 148 

JOINT TENANCY , , 

law looks on with disfarour ... ... 333 


JUDICIAL PEOCEEDING3 
report of, not libellous, ... 

JUDGES 

difliculties in the way of late Company’s, 
not bound to give reasons, 

whether judgment should be confined to points in issue, 

when decision on one issue sufficient, 

when no authority, duty of, 

duty of to declare, not to make the Law, 

and legislator, boundaries between, ... 

Erenoh, bound to declare the law, ... 

" Judge-made law,” term considered, 
modem practice of, ... ... 

Statute Law guides, 

why J udges have invaded province of Legislator, ,. . 
excluded by interest from judging his own cause... 

: so of foreign Court, 

cannot give more damages, but may less than Plaintiff asks, 
JUDGMENT 

presumed satisfied in equity after 20 years, 

See/ad^e. Precedent. Obiter dictum. 
postponing delivery of, reasons for,. . 

evils of postponing, 
when to be delivered, ... 

* » * « 

on looking to the consequences of, .... 
general consequences— to be regarded, 
private must yield to public conyenience,. ; 


*.4 104 

1-6 

71 

... 72-73 

72 

77 

78 
78 

... 81-8’6 
82 
84 

... , 85, 

88 
91 

91 

... 137 

... 37-39 

92 
92 
92 
94 

96 

97 
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OUEISDICTION 

carries with it necessary powers, for enforcing, ... 35 

of Courts of equity, when the land is not within their, ... 311 

ousting, by contract to refer to arbitration, ... ... 266 

not ousted by agreement to refer, ... ... ... 428 

JUS TEUTII 

not available defence for tenant. Bailie, ... ... 194 

KNOWLEDGE 

want of, its effect on representation,— ... 233 

equal means of, ... ... ... ... 237 

LACHES 

discountenanced in Equity, ... ... ... 57 

effect of, on claim for specific performance, ... ... 316 


LAKES. 

See Uaument, 

LAND CABRIERS ACT. 

Ip 

See Bailmmt. 

LANDLORD — See Tenant. 

See Bjpecific Performance. 

LARSE OR TIME 

in equity effect of, ... ... ... i.. 36 

begins to bar from the arising of opportunity of discovery 

of fraud, ... ... ,,, ... 39 

effect of on contract originally void,... ... ... 267 

on claim for specific performance, ... ... 316 

effect of in cases of trust —breach, ... ... ,...359 

LARCENT — by Bailie^ 

See Bailment, 

LAW 

ignorance of, no excuse, ... ... ... 19S 

See Ignorance. 

will not enforce a mere moral obligation, ... ... 247 

necessity of practitioner knowing aU^ , ... 12 

LAWEUL RIGHT ^ , 

exercise of, causes no actionable damage, 104 

pursued negligently, gives action, ... ... ... 105 

See ‘ Tlnlawftil AcV 
LAW REFORMS 

recent, how they affect jurisdictions of Equity and Common Law 
Courts, vr? 
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LEAVE AND LICENSE 


Page. 

ground of its force as plea, ,.4 

... 

299 

LEGACIES 



Equity’s jurisdiction over. 

... 

22 

LEGATEES. 



See Contribution, Guarantee. 



LEGISLATION 



bounds between and judicial functions, 

... 

78 

usurpation of judicial functions. 


90 

LEGISLATOE 



duties of, 

... 

87 

LEX TALLIONIS 



inequitable. 

... 

56 

LIBEL 



measure of damages, motive to be regarded, 

... 

127 

fair criticism, not. 

• • * 

103 

report of public meeting, not. 


108 

of judicial proceedings, not. 

* • 4 

104 

privileged communication, not. 

... 

103 

LICENSE. 



See Bailmeni, 



LIEN 



defined, ^ ••• ••• .w* 


388 

general and particular ... 

... 

388 

origin of, ... 

... 

388 

by contract or usage, ... ... ... 

*•» 

389 

different examples of, specified. 

... 

389 

right of, depends on possession, 

cannot be set up when not relied on in 

first in- 

390 

stance, ... ... 

.« « 

390 

vendor of land for purchase money; ... 

#«• 

391 

of Eoman law, 

. •• 

391 

joint owners, for improvements. 

... 

391 

Hindu law has similar prpvisions, ... 


891 


LIGHT. 

See Easement. 


LIMITATIONS, STATUTES OE • 

equity appKes the spirit of, ... ... ... 35 

what suffidentto take case out of, ... ... 80 
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LIMITATIONS, STATUTES Q^— continued. 
waived by not .pleading, • 

parties beyond sea, 

See Mortgage. 

LIS PENDENS. 

See Notice. 

LIQUIDATED DAMAGES 
Court boimd by, 

rules for ascertaining wbetlier, or penalty, 
use of the terms not conclusive against penalty, 

LOAN. 

See Bailment. 

LOCATIO operis /aciendi. 

See Bailment. 

LOCATIO EEI. 

See Bailment. 

LODGING HOUSE KEEPER. 

See Bailment. 

LUGGAGE. 

See Bailment. Bcdlwag. 

LUNATICS 

Equity jurisdiction over, 

See hitention. 

not p unis liable, ••• ••• 

See Weak Intellect. 

MACEDONIAN LAW. 

See Brand, 

MACHINERY 

dangerous, injury from, 

MAINTENANCE .. 

See Bailie Bolioy,. 

MALICE 

Su^plet mtatem, ... .-r-* ... 

MALICIOUS PROSECUTION. 

See Brosecution. 

MALICIOUS TRESPASS. . 

' \ ^^ei jgencg. , . 

MANAQJNG MEMBER'-^^i ttotee, 


Page. 

... 299 

... 299 


... 139 

... 139 

136-147 
... 143 


22 

... 2U 

214 

... 27S 

... ISO 

... 2U 
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MANDAMUS 


Page. 

wliy the writ issues, 

••• ... 

102 

MANDATUM. 



See Bailment, 



MAEITIME ACCRETIONS. 



See Water. 



MARKET-OVEET 



sale in, effect of, 


189 

MAEETAGE, PROMISE OF 



in action ff)r breach of, motive may be regarded 

in assessing da- 


mages, ... 


126 

MARRIED WOMAN 



equity jurisdiction over, 

••• ... 

22 

conflict between law and Equity as to. 

... 

29 

when Equity will force husband to make settlement on, 

48 

subjection to husband, ... * ... 


218 

frauds on,... 

... ••• 

231 

marriage brokage bondsj 


256 

settlement by, in fraud of husband, ... 

» ... 

257 

conditions in restraint of marriage, ... 


257 

Equity will constitute trustee for, ... 


325 

MASTER AND SERVANT 



injury from act of fellow work-man,... 


180 

when master not liable. 

... ... 

I8I 

when master has forbidden act causing injury, 

... 

184 

not responsible for act of servant not done in his business. 

184 

servant responsible for obeying criminal orders of master, 

218 

See Agency. 



MATERIALITY 



not important in warranty 

... ... 

CO 

See fraud — svggestio fahi. 

... 

242 

MAXIMS 



use of, 

... #•'. 

11 

collections of specified, ... 

. . 

13 

MEASURE OP DAMAGE ... 

... 

122 

In Conthacts 

••• ... 

123 

must result naturally from injury, ... 

... 

122 

possible profits not reckoned in, generally, 

.«* ... 

3 22 

rule in Hadley v. Baxendale — stated, 

... ... 

124 

■ -74 




578 INDEX. 

MEASURES OE DAMAGE— 
motive cannot be regarded. 


•#*« 

Page. 

126 

exception in breach of promise of marriage 

... 


126 

In Torts. 

motive regarded, 



127 

damages not to be vindictive. 

... 

«>• 

128 

damage too remote, ... 

... 

128-136 

profits recoverable, when. 


... 

185 

Judge cannot give more than plaintiff asks. 

... 

... 

137 

— ■ but may give less in contracts. 

... 

137 

in torts. 

... 

... 

138 

when damages liquidated, ... 

W*. 

... 

139 

MEEEASSEB 




See Cuitom. 

MERGER 

of private in public injury. 

... 


119 

of private right of action in felony, ... 

. ». 

... 

122 

none, in ease of misdemeanor. 

••• 

... 

122 

MISDEMEANOR. 

See Merger. AcMon. 

does not suspend right of action. 

... 


122 

MISFEASANCE. 

See Contract. Negligence. 

MILL 

building near neighbour’s, no cause of action, 

•#* 

• *« 

105 

MISPRISON 

of treason. 

... 


231 

of felony, ... 

... 

... 

221 

MISREPRESENTATION 

effect of, ... 


... 

281 

independent of duty, no action lies for. 


• •• 

231 

when want of knowledge exists. 


••• 

233 

belief, effect of, 


... 

233 

rule in equity, 


.... 

238 

party affected by, may avoid contract. 


... 

239 

See Specific Fmformance. 

See Notice. Fraud. 

MISTAKE ... 

of two classes ; of law ; of factj 


...106,197-268 
... 198 



MISTAKE— Page. 
mistake of lavv affords no excuse, ... .. 198-217 

necessity of looking closely to see if undue influence, misrepre- 


sentation &c<, •*. 


... 201 

mistake of fact. 

... 

.. 205-217 

affecting the contract, will open it up. 

... 

... 205 

See Ignorance, Equity, 

in criminal law, when it excuses, ... 


... 209 

money paid under naistake, 

... 

... 299 

See Specific Performance. 

MODUS ET CONVBNTIO YINCUNT LEOEM, 

... 

... 58-201 

MONEY PAID. 

See Mistake. 

MOETGAGE ■ 

payment of, or foreclosure, presumed afterTapse of time. 

38 

usufruct uaiy, ... 


... 463 

vvoum vedium, ... ... 


... 464 

account for interest, 

... 

... 465 

usury laws, how they affect, 

... 

... 465 

Equity of Eedemption,... 

... 

466 

Statutes of Limitation,... 

... 

... 467 

no limitation against mortgagor, 

... 

... 467 

limitation exception does not limit mortgagee. 


... 467 

conditional sale, ... ... 


... 470 

tender, ... 

... 

... 471 

foreclosure. 

... 

. 471-473 

account, how taken, ... 

9 «« 

... 473 

priority of. 

.. 

... 472 

acknowledgment to take case out of statute of limitation, 

... 476 

a collateral security, 

... 

... 476 

Mr. MacPherson’s work noticed, ... 

... 

... 477 


iDecisions of Sudder and Privy Council on points of Mortgage,*. 477 

MOETGAGES 

eq^uity jurisdiction as to,... 
ground on which they stand, 

mortgagor can only dispose of equity of redemption^ 
mortgagee only of mortgage term, ... - , 

MOTIVE 

cannot be regarded in assessmg damages for breach of contract, 1 2fl 
in actions for Torts, may ^be regarded, ... 127 


22 

... 148 

188-192 
188 
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I^IUTUALITY— See Specific Ferformance. 


Pace. 

NECESSITY 

will not justify theft, 

... 

. 219 

JJEIGHBOUR 

defined, 


. 342 

duty towards, 


. 152 

ancient notions as to who is, 

* ♦ • • 

., 152 

NEGLIGENCE 

in pui'suit of lawful right, actionable. 

... 

.. 105 

Plaintiff’s own, 

... 

112-114 

Eoman Law, 

... 

.. 112 

collision of ships, 

... 

.. 114 

when defendant by care might avoid consequences of plaintiff' 

’s 

negligence, 

... 

.. 114 

^ negligent driving. 


.. 115 

of fellow servant, master when liable, for. 


.. 181 

defined by B. Alderson, 


.. 181 

accident result of, 


.. 224 

See ... 


.. 294 

in preventing 'which, 

• • • 

.. 299 

Bailment^ ... ' 

••• 

.. 433 

considered, ... • 

• ft • 

439-442 

NEGLECT 

discountenanced in equity, 

... 

37 

NEW TRIAL 

on discovery of evidence unknown at time of 

taial, 

... 209 

NONFEA-SANCB. ■ 

See Action. 

NOTICE 

Purchaser for value, without, 

« ft • 

... 291 

effect on subsequent purchaser. 

»»« 

291 

.Boman Law, 

ft 4 4 

... 291 

Express— Constructive, 


... 292 

what constructive notice party must act on, 


... 292 

absence of title deeds should put on guard, 


... 294 

when land in possession of tenants, 


... 294 

its effect on easement, ... 


... 395 

of deed, notice of its contents, 


... 295 

misrepresentation as to deed, 


... 295 



INDEX. 


581 


continued, ge. 

from state of undivided Hindu family, .... ... 297 

to agent, is to principal, ... ... ... 297 

author of fraud, ... ... ... 298 

act of Parliament, to all the world, ... ... ... 298 

Lis I'endens, ... ... .-. ... 298 

at any time before money paid, ... ... ... 299 

See Tinist. 

KUDUM PACTUM 

when article sold See., does not in fact exist, ... ... 207 

NUISANCE 

when actionable, ... ... ... ... 

w hen public wron g swallows the private, ... ... 119 

doctrine of merger as to, ... ... ... 114 

OBITER DICTUM 

force of, ... ... ^ ... ... ... 71-74 

OEEENSIYE TRADE 

must not be set up to detriment of neighbour, ... ... 154 


OEEICE-Sale of. 

See Fuhlic I'olicy. 

OVEE-llULINO 

a case, ... ... ... ... 64 

PAR DELICTUM ... ... ... ... 43 

Test of, ♦*. ... ... ••• 44' 

See Fari delicto, 

PARENT AND CHILD. 

See Fraud, 

PARI DELICTO 


seldomboth parties exactly so situated, Test for, ... 44 

PARLIAMENT. Act of. 

See Notice, 

PARTICEPS GRIMINIS, ... ... ... ... 43 

distinction between cases when malum proJdhihim and mo lum in se, 44 

PARTIES 

now examinable, in actions, ... ... ... 24 

PARTNERSHIP 

equity jurisdiction over, ... ... ' ... 23 

partner purchasing from Eirm, ... ... ... 250 
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PARTNERSHIP- conHnued, 


Page. 

specific performance of contracts, ... 

... 

303 

what constitutes, 

... 

4L6 

participation in profits,... ... 


417 

ostensible, dormant, nominal, partners. 

... 

418 

dissolution of, ... . '** 


419 

form of contract, 


420 

each partner agent of rest, 


420 

but act must be within scope of authority, 


421 

negotiable instruments of, 


422 

bond fide^ ... 

... 

422 

admissions by, 

... 

423 

notice, •... ... ... *•• 


423 

Estate of deceased partner. 


424 

nomiion, ... 


425 

‘‘ Limited Liability,” ^ ... 


■ 426 

Equity’s jurisdiction over pastnership. 

... 

426 

Injunction and Receiver, 


427 

effect of arbitration clauses, 


428 

PART PERFORMANCE. 



See Speoyic Ferformance. 



PASSENGERS 



duty of carriers as to, ... . 

• •• 


See Baihnent, 



PASSENGERS LUGGAGE. 



See Bailmeut, 



PATRIARCHAL- SYSTEM 



fallacy of,,., ... •- 

• 

6 

Tacitus on, ... .... 


. 8 

Mill on, ... 

• 

8 

Mr. G. Norton on, ••• ••• ... 

• 

9 

PAWN. 



See Bailment. 



PAYMENT 



of mortgage when presumed, 


88 

appropriation of, See Apropriaiion of Fapment. 



PENALTIES 



equity relieves against,.., ... 


. 22-148 

See * Liquidated Damage^,* 
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PENALTIES — continued. Page. 

Party shall not escape performance of contract by electing to 

pay penalty, ... ... ... 150 

distinction between and sum to be paid for an additional act, ... 150 

PENSION 

assignment of. — See 'Buhlle Tolicy. 

PERILS OF SEA, &c. 

provided against in Marine Policies, ... ... ... 225 

See Bill of Lading. 

PLAINTIFF. 

See JSqnUy. Syedjic Ferformance. 

PLEADING. 

See Fraud. 

PLEDGE 

distinguished from mortgage, ... ... ... 463 

POISONING POULTRY 

damages for ... ... ... ... 127 

POLICY. — See Insurance. 

POLICY PUBLIC. 

See Farticeps Crimitm : Trust. 

when it precludes action for private inj ury , ... ... 120 

in respect to the marriage contract — See Married Woman. 
forbids restraint of trade, ... • ... ...257-266 

not to bid at auction, ... ... ... ... 257 

Puffers at auction, ... ... ... ... 257 

Assignment of pensions, ... ... . ... 258-330 

wager contracts void, ... ... ... ... 258 

maintenance and chara perty , ... ... ... 258 

contracts for sale of public office, ... ... ... 262 

various hinds of, enumerated, ... ••• ... 266 

to oust j urisdiction (by arbitration) ... ... ... 266 

trusts in contravention of, invalid, ... ... ... 332 

POWERS 

defective execution of, when aided, *•* ... ... 200 

PRECEDENT 

rationale of, ... ... ... 59 

when not binding, .... ... ... ... 62 

distinguishing cases, ... ... ... 65 

when decisions fluctuate, ... ... ... 66 
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69 

71 

77 

... 42-264 

42 
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PE EC EDENT— Page. 
where reasons unsatisfactory, not to be disregarded on account 
of hardship of the case, 
rules, force of, 
obiter dictum^ force of,... 

AYhere none, 

PE.EMIUM PUDICITLE 
when recoverable, 

Eoman Law of, 

PREFERENCE 

fraudulent— ^ See FiwuL 

PRIM^ IMPRESSIONIS 
cases of, ... 

PRINCIPAL AND AGENT. 

See Fiduciarij Relation. Fraud, Notice, Gmrmtiee. 

PRINCIPxVL AND SURETY 

PRINCIPAL 
See Agency. 

PRIORITY in time, effect of, ... 

See Mortgage. 

PRIVILEGED COMMUNICATIONS. 

See Libel. 

give no cause of action,... 

PRIVITY OF CONTRACT 

how Law and Ecpiity regard, 

PROFIT A PRENDRE. 

See Fasement. 

PROFITS 

generally cannot be regarded in assessing damages for breach of 
contract,... 

See Measure of Damages. 
when recoverable, 

PROMISE OF MARRIAGE 
See Marriages. 

PROSECUTION 

not subject of action, unless malicious, 

PROSPECT. 

See Easement. 


%n 


45 


103 


3x8 


,..123-129 


135 


103 
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PUBLIC OFFICE. Page. 

See Toliey — ■pMic, 

PUFF^ES 

at public auction — See Auction* 

Fuhlic policy. Traud, 

PUNISHMENT 


should follow quickly on crime. 

... 

::: . 93 

PUECHASE by Agent, trustee &c.. 


... 250 

by attorney of client, ... 

... 

... 269 

of fairness on part of attorney. 


... 269 

by guardian, of ward, ... 


... 272 

by trustee,... 


CO 

Cil 

PUECHASEE 

for value without notice protected, ... 

• • t 

■... 42-291 

conveyances in ficaudof. 


... 279 

See Notice, Specific Ferfortmnce. 

QUIA TIMET 

principle of Bills of. 

... 

SO7 

QUO WAEEANTO, 


... 101 


BAILWAY. 

See Bailment. 

PATIEIOATION 

of criimual acts of Agent, ... ..4 408 

See Agency* 

BEOEITEE. 

See FartnmUp* 

BECOVEEY 

Common, ... 78 

EEDEMPTION 
Equity of, 

Ste Mortgage. 

BEIMBUESEMENT, 

See Q-uarantee. 

BELATION 

in wMcb parties stand, to be considered, ... 24 

See Fraud. 

BELIGIOUS ENDOWMENT 

managers of, Trustees, 4,. ... 327 

dealt with under Breach of Trust Act, ... . . • 327 

n f. 
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EEMBDT 

when there is a right, there is, ... ^3 

See HigliL Negligence, Damaget. Merger. 

REMOTENESS. 

See Damages, 

RIPABLUSr PEOPRIETOES 
right of— See Water. 

EEPEESENTATIOK 
See Warranty, 

EEgTEAINT 

of trade. SeQ PtMlc Policy . Frauds 
See Duress, 

EIGHT 

implies remedy, 
limitations of rule, 

exercise of lawful, gives no action, ... 
pursued negligently gives action, ... 

EIGHT TO STJPPOET. 

See Basemnt, 
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98 

102 

104 

105 


EIGHT OP WAY. 
See Fasanent. 


RULES 


of law 5 use and necessity of, ... ... 69 

for determining between Penalty and Liquidated damages, ...139-147 

SALE 

in market orert— effect of, ... ... ... 139 

by Sheriff, what it conveys, ... ... 19 ^ 

under Decree, ... ... 192 

SALE, CONDITIONAL. 

See Mortgage. 

SCHOLAR. 

See Correction, 


SCHOOL 


setting up near neighbom’ing, no. cause of action, 

SCEIP 


action for not returning. Measure of Damnges^ 
»UCTION 

state of law aa to father’s right to. sue, 


105 

.M 180“ 

«#i^l03**265 
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SIPIEATE PEOPEETY. 
See Married W'oman* 
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Page. 


SETTLEMENT. 

See Married Woman, 


SEEYANT 

ifij ary to, froin negligence of fellow servant, ... ... 184 

See Master and Servant, Agency, 

SEEVITUDE. 

See Basement, 

SHAEES. 

See Forfeiture, Calk, 

SHIP OWNEE. 

See Bailment, 

SIGNATUEE 
as Agent. 

See Agency, 

SILENCE 

its effect as concealment, ... ... 287 


SKILL 

implied contract by professional men, to act with, 

SONS. 

Hindu Law, 

SPECIFIC PEEPOEMANCE 

bow far hardship a matter for consideration, 
for what misrepresentation set aside, 
contracts as relates to, how divided, 
of contracts relating to land, ... ... 

chattels, •*. 

partnership contracts, ... ... ... 

between landlord and tenant, 
of covenants, 

when damages not sufficient compensation, 




when fiduciary relation, ... 

principle on which Equity acts. 

Equity looks to substance more than form, 

of contracts tb do personal acts, ... 

b6w far plaintiff must hate performed his part of contract, 

is in discretion of Court, ' ... 


119 


21 

97 

800 

301 

802 

303 

303 
803 

304 

304 

305 
806 
807 

307 

308 

309 
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SPECIFIC PERFORMANCE— 

Page. 

of contracts personal to land. 


309 

ttough land not within jurisdiction of Court., 


309 

Part performance with reference to Statute of Frauds, 


312 

when contract in writing, 


313 

when equity will enforcci 


313 

writing must be certain. 


314 

sought, or resisted. 


815 

effect of laches. 

• • • 

316 

lapse of time. 


316 

Purchaser and vendor,, 


317 

must be valuable or meritorious consideration. 


318 

volunteer, difference between executory and executed contract,,.. 

318 

when equity will give compensation. 

... 319,324 

when substantial defect. 


320 

no interference, unless order effectual, 


321 

to perform part of contract. 

• • • 

321 

enforcement of negative contracts, ... 


322 

inadequacy of consideration, 

• « • 

322 

what portion of consideration, 


322 

where want of mutuality, ... * 

• • • 

322 

infant cannot sue for, ... 


322 

illegality of contract, ... 

... 

323 

of contract tiUra vires, ... ... ... 


323 

not when misrepresentation, 


324 

mistake, ... 


324 

fraud. 

A « • 

324 

SPENCE 

corrects Blackstonc, ... ... ... 


83 

on hardship, 


97 

contract not avoided by election to pay damages,... 


150 

SQUIB 

throwing in crowd, liability for, 

... 

112 

STALE DEMANDS , 

not favoured in equity,..^ 

... 

36 

STATUTE LAW 

judges bound by, ... ... ... 

.«« 

85 

no relief when statute works forfeiture, ♦ 

, . 

149 

contracts rendered illegal by, ... ... 

)*** 
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STATUTES ' Page. 

conyeyanccs in jfraud of creditors, ... ... ... 278 

.* of purchasers, ... ... ... 279 

distinction between these statutes, ... ... 2S0 

See Fraud, 

of Prauds, considered, ... 312 

STIPULATED DAMAGES. 

See Fa^mges, 

STOPPAGE IN TEANSITU 

right of, ... ... ... ... ... 190 

See Bailment, Consignor. 

SUGGESTIO EALSI. * 

See Fraud. 

SUPPEESSIO VERL 
See Fraud. 

SUPPORT. 

See Collateral Supjport. 

right to, ... ••• ».• 

See Basement. 

SURCHARGE AND EALSIEY. 

See Account Stated. 

SURETY. 

See Principal and Surety : guarantee. 

SURGEON 

implied contract to act with skill, ... ... ... 119 

SURPRISE, ... ... ... ... ... 205 

TANKS.— See Basement. 

TECHNICALITY 

characteristic of the system of law administered in Company’s 

Courts, ... ... ... 6 (note a) 

TENANT 

cannot dispute Landlord’s title, ... ... ... 193 

TENDER 

See Mortgage. 

TERMmUS ‘ 

See Bailment. Bailway. 

THEPT 

AOt justified i)y necessity, ... 219 
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lOTEX. 


TIME for performance of contract. Page. 

See Bailment* Railway . 

TITLE DEEDS * 

loss of, supplied by long possession, ... ... %%% 

TOUTS 

measure of damages in action for, ... ... ... 126 

See Measure of Damages* 

TORT EEASOES. 

See Wrong Doers* 

TRADE 

contracts in restraint of, ... ... ... 266 


TRAP DOOR 

leaving open, negligently, ... ... 130 

TREASOIT 

misprison of, ... ... ... ... 2^1 

TREES 

lopping, ... ... ... ... ... 154 

TRESPASS 

justifiable when highway impassable ... 104 

Leave and Licence, plea of, ... ... ... 399 


TRESPASS MALICIOUS. 
See Agency. 

TRUSTS 


jurisdiction of equity over, ... ... ... 21 

for purpose of fraudulent Insolvency, ... ... 44 

origin of, from statute of Uses, ... ... ... 80-337 

Breach of, Act for, ... ... ... ... 13’3 

Trustee cannot renounce, ' ... ... ... 195 


tmst in favour of creditors communicated, cannot be revoked ... 193 


accidental prevention of. 

Purchase by party in position of Trustee, 
Trustee and cestui qui trust, relations of, 

See Brand. Widuciary Relation. 

Purchase by, 

Liability of Trustee to pay interest,... 
do not require privity of contract, ... 
acquiescence by C. Q. T. in Breach of Trust, 
Length of time in cases of Trust Breach, 
Equity never wants a Trustee, 


... 333 

... 349 

368 

... 373 

... 38$ 

... 318 

... 359 

... 359 

... 335 
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TRUSTS — continued. 

Doctrine illustrated in caso of fme covert. 

Trusts among Natives, 

Trusts defined, 

Trusts sprang from Eoman Law, ... 

Three constituents of, ... 
no particular from of words necessaiT', 
maybe proved by past testimony..., 
subject and object of must be definite. 

Division of : Express. -^Implied. Executed ;-^Executory, 
Inplied trusts are constructive or resulting, 

Inplied Trusts discussed, 

Kesulting Trusts explained, 
presumption of, ••• ... 

Trust, when joint purchase, 
no man can be compelled to become trustee. 

How Trast accepted, ... 

Trustee de eon tort. 

Trust accepted cannot be thrown up, ... 

Properties of OflBice of Trustee, 

Trustee may be discharged by Court, 

Power of new appointment cannot be used fraudulently. 
Trustee cannot delegate his office, ... 
may employ needful agents, 

C0"Trustees form one office. 

In charities, majority can bind, 

executors, administrators, have each full control over estate, 
office of trustee serious, 
one trustee in absence of fraud not liable for acts of co-trustee, 
liability for signing receipt, 
must not let fund lie in hand of co-trustee, 
notice of intended breach of trust affects, 
must prevent intended breach, 

Trustee not entitled to emolument, ... 
unless he contract for compensation, 
trustee reimbursed expenses, 
profits made by, belong to fund, 

C. Q. T. may have profits instead of interest, 
trustee, when liable for interest, 
when C. Q. T. knows breach, trustee not liable, ... 

Indian executors not now entitled to 5 per cent.... 


Page. 

325 

326 

327 
327 

330 

331 
331 
331 
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332 

333 
333 

339 

340 
340 
340 
340 
340 
340 

340 

341 
341 
344 
344 
344 
344 
344 
346 
347- 
848 
348 
848 

348 
348,353 
. 349 

34 ^ 

349 
352 
363 
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TRU STS — continued. 

trustee must get in outstanding debts, ... 

bow be must invest, ... ••• ••• ••• 

not answerable for what be doos not get in, when no fraud, or 
laches, ... ... ••• ••• 

investment in Company’s paper, 

. by native trustees, 

receipt of, when sufficient discharge, 

C, Q. T. may restrain trustee or compel specific act, 
may follow estate into bands of stranger, 
time no bar, when express trust, 
acquiescence by C. Q. T. in acts of trustee, 
time no bar when concealment, 

0. Q. T. where entitled to mesne profits, 
when relief sought by author of fraud or other taking through 
him, ... ' .*• ••• ••• 

breach of trust Act, ^ 

UBERRIMA EIDES 

when requisite in contracts, ... ... 


ULTRA YTKEiS^ Contract. 

See Specific Ferformmce. 

UNCONSCIONABLE BARGAINS 
set aside, 

UNDERGROUND SUPPORT 
right to, ... 


UNDISCLOSED PRINOIPAL. 
See Agency. 

UNDUE INELUENCB. 

See "Fraud. 

UNLAWEUL ACT 

gives right of action, ... 

USES, STATUTE OE, 
origin of trusts, 

USUERUCTUARY MORTGAGE. 
See Mortgage. 

USURY LAWS. 

Mortgage. 

VADIUM. 

See Bailmmt 


Page. 

353 

854 

366 

356 

357 

357 ' 

358 
358 

858 

859 ^ 
360 
360 

363 

864 

251 


254 

154 


. 254 

111 

80 

80-327 
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YADIUM 

See Mortgage, 

YAKEEL 

promise to, •pendente Vde^ 

YALUABLE CONSIDERATION. 

See Gomideration. 

YIYTJM YADIUM. 

See Mortgage. 

YOLUNTAEINESS. 

Aristotle’ s remarks on, . . . 

See Intention. 
voluntaiy conveyances,.., 

YOLUNTAEY CONYEYANCE 

void against subsequent purcliasers,.,. 
See Specific Performance. 

WAGEB CONTBACTS. 

See F'dblic Policy, 

WAIYEB 

WARD. 

See Guardian. 

WARRANTY 

difference between and Representations, 
its extent, ... 
express and implied, ... 
materiality unimportant in, 

WATER, RUNNING 

use of, ... , ... 

subterraneous, 

right of riparian proprietors to streams, 

Mason F. Bilk 

in artificial courses, 

of sea, estuaries, tidal rivers, 

jus allwoionis^ 

accretions,,.. 

maritime accretions, 

artificial streams, 

See Pasementr 
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M. 197 
... 280 

... 192 

299 


... 234 

... 235 

... 235 

... 235 


... 154 

...155-166 
... 155 

... 156 

...166-177 
... 166 
... 176 
... 177 

... 177 

... 177 
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INDEX, 


WAY, EIGHT Of Page. 

See basement 

WEAK INTELLECT 

persons of, dealings with, 

WIEE 

See Married Woman, Bettler/ient. "Equity, Trust, 

WINDMILL. 

See Easemnt, 

WITNESSES » 

now personally examinable in Equity ... ... 25 

WHIT, Original 

Commencement of action by, ... 81 

WEITING 

Trust may be shown by fraud, when writing does not disclose, .. 83 

WEONG DOER 

'r 

no compulsory contribution between — See Contribution, 



ERRAT 


p. 37 § 4 for relent read 

rebut. 

p. 38 § 6 for interest doctrine ... 

inherent doctrine. 

p. 41 § 8 line 2 the country 

this country. 

p. 51 line 2 Sir J. Turner 

Sir G. Turner. 

p. 56 § 5 line 13 

most. 

p. 58 line 7 Marehellay 

M,arshalling. 

p. 61 line 14 an Atty &c. 

in Att &c. 

p. 67 § 4 line 2 Suhtitilas 

Subtilitas. 

p. 64 § 6 line 3 Goodsall ... 

Godsall. 

p. 65 note {w) for S. Sm. read 

1 Sm. 

volumma ... 

volumina. 

p. 67 line 8 tittle 

title. 

p. 81 line 3 I do think 

I do not think. 

p, 83 § 7 liue 7 in emh 

in each. 

p. 84 § 9 line 11 1/’ 

lest. 

p. 85 line 4 woi’d in omitted after consists. 

p, 86 § um'pations 

usurpations. 

p. 87 for espret read esprit ; and for an risque ... au 

p. 88 § 19 line 7 adopt 

adapt. 

p. 96 § B line 6 marte» 

master. 

p. 101 ^aleg ... Pasley and-so also in § 3 line 1. 

p. 110 note (c) read sec in 22 Skingley. 



p, 122 note (d) line 3 pointed ... pledged, 
p. 129 § 26. Prom line 5 expunge fiioni The Defendant down to of 
them : this passage is merely a repetition of the pass- 


P- 

P- 

P* 


age on same page beginning at line 3. 


141 line 5 legal 

155 note (Ji) line 2 few 

156 line 21 hehalf 


illegal. 

flow. 

belief. 


* Owing to the hurry with which the first part of this work was passed through the 
Press, many errors and misprints have crept into the text, for which I have to apologize. 



ERRATA. 


p. 157 line 3 partly ... parity, 

p, 166 § 9 line 1 aruing ... arises. 

line 5 entreaty entirety, 

p. 167 line 2. This line should be connected with next para, 
p. 190 § 31 line 9. After ‘‘ allowed to” insert “ transfer to another a 
right which to himself has not, But the excep- 
tion is founded in the value of the transaction in 
question which.” 

p. 313 line 7, Expunge from C. H. I. to crimes p 214. expunge C. H. 

I. — crimes There also and body is twice used for boy, 
p. 315 adj^aneos ad paucos. 

p. 316 line 1 has ... as ... see para 3. 

voluntarious doenion ... voluntarius daemon, 

for u uamamne deeget nam omne detegit. 
p. 332 note {a) lex non cogit ad impossibilia. 
p. 333 line \ by . ... in. 9 

p, 336 § 15 line 6 for he, lie ; tind see same error lower down, 
p. 342 § 15 line 6 ... owning, 

p. 243 line 21 strike out says, 

p. 344 § 16 line 5 before the word other, supply “ and neither of them 
does or says, anytliing tending to impose upon the” * 

.p. 355 § 40 line 4 yrepetuaie ... perpetrate, 

p. 380 § 83 line 8 hefo7'e dident ... be fraudulent, 

p. 384 § 93 line 10 laying ... buying, 

p. 385 line, 2 /(??; chattel., ... or chattel, 

line 2^ seimny ... severing, 

p*. 390 § 3 line 6 paid ... unpaid, 

p. 291 § 4 line 9 or that it 

The .passage should be A purchased an estate, with notice of an incum- 
brance, or that it” &c. 

p. 292 § 5 line Prather ... either, 

p. 295 § 11 for V. C. Wood, read Sir J. Eomilly M- R, 
p. 298 line 4 Expunge from ‘ make to transactions.’ 
p. 297 note (m) Atk. 291. 
p. 299 line 4 after would be supply ... no. 

p, 300 Expunge ''' The Flaintijfmay supply himself loith other articles of 
the same description elsewhere. 
p. 308 line 4 strike out the word not. 

p. 313 Insert Lord Cranworth after Meynell y. Surtees mid strike out 
Oranworth before Williams v. Williams. 
p^ 314 § 15 line 6 felt left. 



ERRATA. 


597 


p. 315 line 4 before an insert where. 


p. 316 note (or) Brotliam 

Woollam. 

same line Bat 

But. 

(F) YIEQ. 

W L C. 

p. 322 note (w) for WortJier 

Webster. 

p. 330 Heading j for Truth 

Trusts. 

p. 357 note (?^)for J. P. 

L. J. 

§ 47 lopess 

losses. 

p. 878 § 3 line Oopis 

... Copis. 

p. 404 § 20 if tke second 

... in the second. 

p. 428 § 31 Huxburgli 

... Koxburgh 

p. *466 heading : Using 

... Usury, 

p. 481 Legeh , 

... Lege. 



